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PREFACE  TO  THE  THIRD  EDITION. 


BiNCi  the  publication  of  the  last  edition  of  this  work,  many  new 
materials  for  the  study  of  Hindu  Law  have  been  placed  within 
the  reach  of  tho8e>  who,  like  myself,  are  unable  to  examine  the 
authorities  in  their  original  Sanskrit.  Professor  Max  Miller's 
Series  of  the  Sacred  Books  of  the  East  has  given  us  transla- 
tions of  the  entire  texts  of  Apastamba,  Gautama,  and  Vishnu,  by 
Dr.  Biihler  and  Dr.  Jolly.  Mr.  Narayen  Mandlik  has  supplied 
us  with  a  translation  of  the  whole  of  Yajuavalkya,  and  a  new 
rendering  of  the  Maynkha ;  while  the  Sarasvati  Vilasa  and  the 
Viramitrodaya  hare  been  rendered  accessible  by  the  labours  of 
Mr.  Foulkes  and  of  Golapchandra  Sarkar. 

Judging  from  an  examination  of  these  works,  I  doubt 
whether  we  need  expect  to  receive  much  more  light  upon  the 
existing  Hindu  Law  from  the  works  of  the  purely  legal  writers. 
They  seem  to  me  merely  to  reproduce  with  slavish  fidelity  the 
same  texts  of  the  ancient  writers,  and  then  to  criticise  them,  as 
if  they  were  algebraic  formulas,  without  any  attempt  to  show 
what  relation,  if  any,  they  have  to  the  actual  facts  of  life. 
When,  for  instance,  so  modern  a  work  as  the  Viramitrodaya 
gravely  discusses  marriages  between  persons  of  different  castes, 
or  the  twelve  species  of  sons,  it  is  impossible  to  imagine  that 
the  author  is  talking  of  anything  which  really  existed  in  his 
time.     Tet  he  dilates  upon  all  these  distinctions  with  as  much 
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apparent  faith  in  their  yalaej  as  would  be  exhibited  by  an 
Gngliflh  Lawyer  in  expounding  the  peculiarities  of  a  bill  of 
exchange.  From  the  extracts  given  by  Mr.  Narayen  Mandliki 
I  imagine  that  the  modem  writers  of  Western  India  are  more 
willing  to  recognise  realities  than  those  of  Bengal  and  Benares. 
Probablyj  much  that  is  useful  and  interesting  might  be  found 
(amid  an  infinity  of  rubbish)  in  the  works  on  ceremonial  law. 
But  what  we  really  want  is  that  well  informed  Natives  of  India 
should  take  a  law  book  in  their  hands^  and  tell  us  franklyj  under 
each  headj  how  much  of  the  written  text  is  actually  recognised 
^  and  practised  as  the  rule  of  every  day  life.    The  great  value  of 

Mr.  Narayen  Mandlik's  work  consists  in  the  extent  to  which  he 
has  adopted  this  course.  His  forthcoming  work  will  be  looked 
for  with  the  greatest  interest  by  every  student  of  Hindu  Law. 
I  feel  a  natural  timidity  in  entering  upon  the  region  of 
volcanic  controversy  which  has  sprung  up  around  the  works  of 
"^^  Mr.  J.  H.  Nelson.  It  seems  a  pity  that  amid  so  much  with 
which  every  one  must  agrecj  there  should  be  so  much  more  with 
which  no  one  can  agree.  When  he  denies  that  Manuj  Yaj- 
navalkyaj  and  the  Mitakshara  form  the  recognised  guides  of 
Dravidian,  or  even  of  Sudra  life^  one  is  willing  to  accept  the 
statement.  But  when  he  goes  on  to  assert  that  Mann,  Yaj- 
navalkyai  and  the  Mitakshara  are  themselves  without  authority 
among  Sanskrit  lawyers^  or  have  authority  only  among  obscure 
and  limited  sectsi  one  is  tempted  to  ask  what  possible  amount 
of  evidence  he  would  consider  sufficient  to  establish  the  con- 
trary ?  Can  Mr.  Nelson  put  bis  finger  upon  any  single  law 
book  subsequent  to  the  probable  dates  of  Manu  and  Yaj  naval- 
kya  in  which  those  sages  are  not  referred  tOj  not  only  with 
respect  and  reverence^  but  with  absolute  submission  f  If  the 
Mitakshara  is  a  work  of  no  authority,  how  does  it  happen  that 
every  pundit  in  every  part  of  India  except  Bengal  invariably 
cites  Vijnanesvara  in   support  of  his  opinion  f     Mr.  Nelson's 
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groiesqne  BoggeBtion  that  the  Mitakshara  dates  from  the  17th 
or  18th  eentary  is  dismissed  by  If.  Barih,  (Revue  Critique, 
1882,  p.  165 ;  the  article  contains  a  thorongh  examination  of 
Mr.  Nelson's  views,  and  seems  to  me  to  be  a  model  of  acnte, 
candid,  and  conrteons  criticism,)  one  of  the  greatest  of  living 
Sanskrit  scholars,  with  the  summary  remark.  ''Every 
Orientalist  who  has  read  Colebrooke  will  answer,  that  if  thM 
admirable  inquirer  had  found  nothing  better  to  write  about  the 
Mitakshara,  he  would  not  have  written  a  line  upon  the  subject.'* 
His  proposal  that  every  law  suit  should  commence  with  an 
exhaustive  enquiry  as  to  the  legal  usages,  if  any,  by  which  the 
respective  parties  considered  they  were  bound,  is  a  sly  stroke  of 
humour  which  cannot  be  too  much  admired.  Coming  from  an 
opponent  it  might  have  been  considered  malicious.  I  fancy 
that  Mr.  Nelson,  as  a  Judge,  would  be  the  first  to  resist  the 
application  of  his  own  proposal. 

An  unusual  number  of  important  decisions  have  been  recorded 
since  the  publication  of  the  last  edition,  and  it  will  be  seen 
that  several  portions  of  this  work  have  been  re- written  in  conse- 
quence.   The  law  as  to  the  liability  of  a  son  for  his  father's 
debts,  and  as  to  the  father's  power  of  dealing  with  family  pro- 
perty to  liquidate  such  debts,  seems  at  last  to  be  settling  down 
into  an   intelligible,  if  not  a   very  satisfactory,   shape.     The 
controversies  arising  out  of  the  text  of  the  Mitakshara  defining 
stridhanum  appear  also  to  be  quieted  by  direct  decision,  and 
the  conflicting  view  of  woman's  rights  taken  by  the  Bombay 
High  Court  has  at  last  been  restricted  and  defined,  and  made 
to  rest  upon  inveterate  usage,  rather  than  upon  written  law. 
A  single  decision  of  the  Privy  Council  has  established  the 
heritable  right  of  female  Sapindas  in  Bombay,  and  recogpiised 
the  all  important  principle,  that  succession  under  the  Mitak- 
shara law  is  based  upon  propinquity,  and  not  upon  degrees  of 
religious  merit. 
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I  have  to  thank  my  friend^  Mr.  Eabdlit  Norton^  for  the  great 
accnracy  and  care  with  which  these  sheets  have  been  passed 
through  the  press.  To  his  suggestion  and  industry  it  is  also 
due  that  every  case  which  is  cited  carries  with  it  a  reference 
to  every  report  in  which  it  has  appeared.  I  hope  this  will  be 
found  an  assistance  to  persona  with  limited  libraries.  On  the 
other  hand  I  trust  that  no  one  will  miss  the  diacritical  marks 
which  ornamented  the  Hindu  tei*ms  in  the  previous  edition.  I 
fancy  that  few  of  my  readers  understood  them  better  than  I 
didj  and  it  has  even  been  hinted  that  those  who  understood 
them  most  liked  them  least. 

JOHN  D.  MAYNE. 

IMNBB  TSMPLI, 

January,  1883. 
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I  H171  endeaToared  in  ibis  Work  to  BhoWj  not  only  wbat  tbe 
Hinda  Law  is,  but  bow  it  came  to  be  what  it  is.  Probably 
many  of  my  professional  readers  may  tbink  tliai  tbe  latter  part 
of  the  enqairy  is  only  a  waste  of  time  and  trouble,  and  tbat  in 
pursuing  it  I  have  added  to  tbe  bulk  of  tbe  volume  without 
increasing  its  utility.  It  might  be  sufficient  to  say,  that  I  have 
aimed  at  writing  a  book  which  should  he  something  different 
from  a  mere  practitioner's  manual. 

Hindu  Law  has  the  oldest  pedigree  of  any  known  system  of 
jurisprudence,  and  even  now  it  shows  no  signs  of  decrepitude. 
At  this  day  it  governs  races  of  men,  extending  from  Cashmere 
to  Cape  Comorin,  who  agree  in  nothing  else  except  their  submis- 
sion to  it.  No  time  or  trouble  can  be  wasted,  which  is  spent 
in  investigating  the  origin  and  development  of  such  a  systemi 
and  the  causes  of  its  influence.  I  cannot  but  indulge  a  hope, 
that  the  very  parts  of  this  Work  which  seem  of  least  value  to 
a  practising  lawyer,  may  be  read  with  interest  by  some  who 
never  intend  to  enter  a  Court  I  also  hope  that  the  same 
discussions  which  appear  to  have  only  an  antiquarian  and 
theoretical  interesti  may  be  found  of  real  service,  if  not  to  the 
counsel  who  has  to  win  a  case,  at  all  events  to  the  judge  who 
has  to  decide  it. 

The  great  difficulty  which  meets  a  Judge  is  to  choose  betireon 
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the  confliciing  texts  which  can  be  presented  to  him  on  almost 
STery  qaestion.  This  difficulty  is  constantly  increased  by  the 
labours  of  those  scholars  who  are  yearly  opening  up  fresh  sources 
of  information.  The  works  which  they  have  made  accessible 
are^  naturallyj  the  works  of  the  very  early  writers,  who  had 
passed  into  oblivion  because  the  substance  of  their  teaching 
was  embodied  in  more  modern  treatises.  Many  of  these  early 
texts  are  in  conflict  with  each  other,  and  still  more  are  in  con- 
flict with  the  general  body  of  law  as  it  has  been  administered 
in  onr  Courts. 

An  opinion  seems  to  be  growiug  up  that  we  have  been  going 
all  wrong;  that  we  have  been  mistaken  in  taking  the  law  from 
its  more  recent  interpreters,  and  that  onr  only  safe  course  is 
to  revert  to  antiquity,  aud,  wherever  it  may  be  necessary,  to 
correct  the  Mitakshara  or  the  Daya  Bhaga  by  Mauu,  Gautama, 
or  Yasishtha.     Such  a  view  omits  to  notice  that  some  of  these 
authors  are  perhaps  two  thousand  years  old,  and  that  even  the 
East  does  change,  though  slowly.     The  real  task  of  the  lawyer 
is  not  to  reconcile  these  contradictions,  which  is  impossible,  but 
to  account  for  them.     He  will  best  help  a  Judge  who  is  pressed, 
for  instance,  by  a  text  which  forbids  a  partition,  or  which  makes 
a  father  the  absolute  despot  of  his  family,  by  showing  him  that 
these  texts  were  once  literally  true,  but  that  the  state  of  society 
in  which  they  were  true  has  long  since  passed  away.     This  has 
been  done  to  a  considerable  extent  by  Dr.  Mayr  in  his  most 
valuable  work,  Daa  Indische  ErbrechL     He    seems,  however, 
not  to  have  been  acquainted  with  the  writers  of  the  Bengal 
school,  and  of  course  had  no  knowledge  of  the  developments 
which  the  law  has  received  through  nearly  a  century  of  Judicial 
decisions.     I  have  tried  to  follow  in  the  course  marked  out  by 
him,  and  by  Sir  U.  S.  Maine  in  his  well-known  writiogs.     It 
would  be  presumption  to  hope  that  I  have  done  so  with  com- 
plete, or  even  with  any  considerable  success.    But  I  hope  tho 
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fiitempt  may  lead  the  way  to  oi-iticism,   wliich  will  end  in  ilia 
discoTery  of  troth. 

Another,  and  completely  different  current  of  opinion,  is  thai 
of  those  who  think  thai  Hindn  Law,  as  represented  in  the 
Sanskrit  writings,  has  little  application  to  any  bni  Brahmans, 
or  those  who  accept  the  ministrations  of  Brahmans,  and  that  it 
has  no  bearing  npon  the  life  of  the  inferior  castes,  and  of  the 
non-Arjran  races.  This  view  has  been  pnt  forward  by  Mr. 
Nelson  in  his ''View  of  the  Hindu  Law  as  administered  by  ^ 
the  Madras  High  Conri.''  In  mnch  that  he  says  I  thoronghly 
agree  with  him.  I  qnite  agree  with  him  in  thinking  thai  mleS| 
founded  on  the  religions  doctrines  of  Brabmanism,  cannot  be 
properly  applied  to  tribes  who  have  never  received  those  doc- 
trines, merely  npon  evidence  that  they  are  contained  in  a 
Sanskrit  law-book.  Bni  it  seems  to  me  that  the  influence  of 
Brahmanism  npon  even  the  Sanskrit  writers  has  been  greatly 
exaggerated,  and  thai  those  parts  of  the  Sanskrit  law  which 
are  of  any  practical  importance  are  mainly  based  npon  usage, 
which  in  substance,  though  not  in  detail,  is  common  both  to 
Aryan  and  non- Aryan  tribes.  Much  of  the  present  Work  is 
devoted  to  the  elucidation  of  this  view.  I  also  think  thai  he 
has  ander-estimated  the  influence  which  the  Sanskrit  law  hat 
exerdted,  in  moulding  to  its  own  model  the  somewhat  similar 
usages  even  of  non- Aryan  races.  This  influence  has  been 
teercised  thronghont  the  whole  of  Southern  India  during  the 
present  century  by  means  of  our  Courts  and  Pandits,  by 
Vakils,  and  officials,  both  judicial  and  revenue,  almost  all  of 
whom  till  very  lately  were  Brahmans. 

Thai  the  Dravidian  races  have  any  conscious  belief  thai  they 
1^  following  the  Mitakshara,  I  do  not  at  all  suppose.  Nor  has 
an  Englishman  any  conscious  belief  thai  his  life  is  gnided  by 
Lord  Coke  and  Lord  Mansfield.  But  it  is  quite  possible  that 
these  races  may  be  trying  unconsciously  to  follow  the  course  of 
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life  Trhioh  is  adopted  by  the  most  reBpeotable,  the  most  intellec- 
inal,  and  the  best  edocated  among  their  neighbours.  The 
result  would  be  exactly  the  same  as  if  they  studied  the  Mitak- 
shara  for  themselves.  That  this  really  is  the  case  is  an  opinion 
which  I  arrived  at^  after  fifteen  years'  acquaintance  with  the 
litigation  of  every  part  of  the  Madras  Presidency.  Even  in 
Malabar  I  have  witnessed  continued  eCCorts  on  the  part  of  the 
natives  to  cast  off  their  own  customsi  and  to  deal  with  their 
property  by  partition^  alienation^  and  devise^  as  if  it  were 
governed  by  the  ordinary  Hindu  Law.  These  efforts  were 
constantly  successful  in  the  provincial  Courts^  but  were  invari- 
ably foiled  on  appeal  to  the  Sudder  Court  at  Madras,  the  objec- 
tion being  frequently  taken  for  the  fii-st  time  by  an  English 
barrister.  It  so  happened  that  during  the  whole  time  of  this 
silent  revolt  the  Sudder  Court  possessed  one  or  more  Judges, 
who  were  thoroughly  acquainted  with  Malabar  customs,  and  by 
whom  cases  from  that  district  were  invariably  heard.  Had  the 
Court  been  without  such  special  experience,  the  process  would 
probably  have  gone  on  with  such  rapidity,  that  by  this  time 
^very  Malabar  iarwad  would  have  been  broken  up.  The 
revolt  would  have  been  a  revolution. 

A  third  class  of  opinion  is  that  of  the  common -sense  English* 
man,  whose  views  are  very  ably  represented  by  Mr.  Cunning- 
bam — ^now  a  Judge  of  the  Bengal  High  Court — in  the  preface 
to  his  recent  ''Digest  of  Hindu  Law.''  He  appears  to  look  upon 
the  entire  law  with  a  mixture  of  wonder  and  pity.  He  is 
amused  at  the  absurdity  of  the  rule  which  forbids  an  orphan 
to  be  adopted.  He  is  shocked  at  finding  that  a  man's  great- 
grandson  is  his  immediate  heir,  while  the  son  of  that  great- 
grandson  is  a  very  remote  heir,  and  his  own  sister  is  hardly  an 
heir  at  all.  He  thinks  eyery thing  would  beset  right  by  a  short 
and  simple  code,  which  would  please  everybody,  and  upon  the 
meaning  of  which  the  Judges  are  not  expected  to  differ .     These 
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of  course  are  qaestions  for  the  legislator^  not  for  the  lawyer.  I 
have  attempted  to  offer  materials  for  the  discassioD  by  showing 
how  the  rales  in  qnestion  originated,  and  how  mnoh  would  have 
to  be  removed  if  they  were  altered.  The  age  of  miracles  has 
passed,  and  I  hardly  expect  to  see  a  code  of  Hindu  Law  which 
shall  satisfy  the  trader  and  the  agriculturist,  the  Punjabi  and 
the  Bengali,  the  pandits  of  Benares  and  Ramaiswaram,  of 
Umritsur  and  of  Poena.  But  I  can  easily  imagine  a  very 
beautiful  and  specious  code,  which  should  produce  much  more 
dissatisfaction  and  expense  than  the  law  as  at  present  admin« 
istered. 

I  cannot  conclude  without  expressing  my  painful  conscious- 
ness of  the  disadvantage  under  which  I  have  laboured  from  my 
ignorance  of  Sanskrit.  This  has  made  me  completely  dependent 
on  translated  works.  A  really  satisfactory  treatise  on  Hindu 
Law  would  require  its  author  to  be  equally  learned  as  a  lawyer 
and  sn  Orientalist.  Such  a  work  could  have  been  produced  by 
Mr.  Golebrooke,  or  by  the  editors  of  the  Bombay  Digest,  if  the 
Oovernment  had  not  restricted  the  scope  of  their  labours* 
Hitherto,  unfortunately,  those  who  have  possessed  the  necessary 
qualifications  have  wanted  either  the  inclination  or  the  time. 
The  lawyers  have  not  been  Orientalists,  and  the  Orientalists 
have  not  been  lawyers.  For  the  correction  of  the  many 
mistakes  into  which  my  ignorance  has  led  me,  I  can  only  most 
cordially  say, — Exoriare  aliquis  noairis  em  oaBibiia  ultor, 

JOHN  D.  MATNB. 

iKHmt  TmPLK, 

July,  1878. 
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P>9e  42,  at  end  of  note  («),  add.  For  inttance  an  agreement  that  illegitimate 
children  ahonld  inherit  as  if  they  were  legitimate.  Bhaoni  ▼. 
Maharaj,  8  All.  788. 

70,  at  end  of  note  (m),  add.  The  Allahabad  High  Gonrt  has  recently  hold 
that  this  marriage  form  if  mere  concnbinage,  and  does  not 
make  the  issne  legitimate.    Bhaoni  ▼.  Maharaj,   3  All.  788. 
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n,  ^*  21  ]  ^^  "  poovara,"  read  "  Pravara." 
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78,  note  (x),  add,  "  425.' 

85,  note  (g),  after  4  Bom.  880,  add,  EmpresB  y.  Umi,  6  Bom.  120. 

114,  note  (r),  last  line,  for  "  such,"  read  *'  each." 

118,  lino  3,  for  "  Sapindas,"  road  "  Sapinda.*' 

119,  line  8,  after  words  *a  widow*  insert  the  words  "  who  is  hoir  to  her 

hnsband*s  estate." 

„  „  at  end  of  note  (c),  add,  Ramji  v.  Qhamau,  6  Bom.  498;  Dinkar 
T.  Oanssh,  ib,  505. 

H  121,  at  end  of  note  (»)»  <i<^«  MhaUahai  v.  Viihoha,  7  Bom.  H.  C.  Appz. 
26. 

n  n  lino  9  after  the  words  "been  tho  caso"  insert  "It  has  been  ex. 
pressly  mled  in  Bombay,  tliat  whether  the  giving  in  adoption 
of  an  only  son  by  his  father  is  valid  or  invalid,  it  is  at  all 
events  so  improper  that  a  widow,  withont  the  direct  sanction 
of  her  hnsband,  cannot  be  assnmcd  to  have  anthority  to  give 
snch  a  son  away.*'  Lakehmappa  v.  Hamava,  12  Bom.  H.  C.  864 ; 
Bomaeekhara  v.  Siibadramaji,  6  Bom.  524. 

„   123.   „     12,  for  "  Kanshibha,'*  read  "  Kanstnbha." 

„   121,  note  (6),  after  3  Bom.  278,  add  6  Bom.  107 

,.   121,  note  (6),  last  line  bnt  one,  for  tohen,  read  where, 

„  131,  at  end  of  note  («),  add,  "  In  a  later  case  it  was  considered  to  be 
settled  that  a  married  Brahman  might  be  adopted,  if  he  was  of 
the  same  gotra  as  the  adopter,  bnt  it  was  not  decided  whether 
tho  same  rale  applied  to  one  of  a  different  gotra.  Where  the 
person  adopted  was  a  Sadra,  marriage  woold  in  no  case  bo  a 
bar.     Lakshnwppa  v.  Raniava,  12  Bom.  H.  C.  8G4.' 


>i 
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Page  136,  line  13,  before  the  word  1867  insert  *  1862  and'. 
„  I,  „  20,  after  the  worda  *  obiter  dictum*  insert,  "  In  1875  the  whole 
law  and  all  the  precedents  npon  the  anbjeot  were  eiamined  by 
WeMtropp,  G.  J.  It  was  unnecessary  to  decide  the  point,  but 
the  tendency  of  his  opinion  seems  to  have  been  nnfavonrable 
to  sach  adoptions  on  principle,  thongh  they  had  nndonbtedly 
been  recognised  in  decided  cases  under  the  old  Sndder  Court. 
LakMhmappa  y.  Ramava,  12  Bom.  H.  G.  864." 

„    at  end  of  note  (0,  add,  MhaUahai  t.  Ft<Ao&a,  7  Bom.  H.  0.  Appx.  26. 

146,  at  end  of  note  (h),  add,  Anandrav  ▼.  Qane$h,  7  Bom.  H.  0.  Appx.  83. 

166,  at  end  of  note  («),  add,  **  Approved  by  WtHropp,  C.  J.,  Lakthmappa 
T.  Ramava,  12  Bom.  H.  C.  at  p.  897." 

168,  at  end  of  note  (d),  add,  "  See  as  to  the  custom  of  Illatom  adoption 
in  the  Madras  Presidency,  Hanumantamma  y.  Rami  Reddi,  4 
Mad.  272." 
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176,  at  end  of  note  (r),  add,  **  This  case  has  since  been  followed  by  two 
decisions  of  the  Bombay  High  Court,  which  lay  down  that  the 
right  of  a  widow  in  the  Mahratta  country  to  adopt  without  the 
consent  of  her  husband  or  his  male  relations,  only  exists  where 
the  estato  is  Tostod  in  lior,  sololy  or  jointly  with  other  widows. 
Where,  by  reason  of  her  late  husband  haying  boon  undivided, 
hia  eatate  haa  yeated  in  hia  coparoenera,  an  adoption  will  only 
be  valid  when  made  with  the  authority  of  the  huaband  or  of  hia 
coparcenera.  In  other  worda,  in  aucb  a  caae  a  widow  in  the 
Mahratta  country  ia  g^emed  by  tbe  aamo  rulea  aa  have  been 
settled  in  the  caae  of  widowa  in  the  Madraa  Preaidoncy .  Ramji  v. 
Qhanvau,  6  Bom.  498;  (F.B.)  ;  IHnkar  y.  QanMh,  ih,  605." 

179,  at  end  of  note  (y),  add,  Lakahmana  v.  Lakehmi  Ammal,  4  Mad  160. 

181,  at  end  of  note  (c),  add,  '*  It  makea  no  difforenoo  that  the  alienation  by 
the  widow  waa  made  in  contemplation  of  the  adoption,  and  would 
operate  in  curtailment  of  the  adopted  aon'a  right,  provided  it 
waa  not  fraudulent,  and  did  not  exceed  the  powcra  of  the  widow. 
Ldk$hmana  v.  Lak»hmi  Ammal,  4  Mad.  160." 

210,  at  end  of  note  (I),  add,  Ryrappan  v.  Kelu,  4  Mad.  150. 

212,  at  end  of  note  (m),  add,  '  Aa  to  caaea  where  a  tarwaad  ia  aplit  up  into 
aoparate  taveriea,  or  Subdiviaiona,  aee  Chalayil  Kandotha  v. 
Chathu,  4  Mad.  169.' 

212,  at  end  of  note  (m),  cutd,  *'  Aa  to  a  membor'a  right  of  maintenance,  where 
he  poaaoaaea  private  property  ;  tee  Eknat  v.  Shungunni,  5  Mad. 
71." 

241,  note  (w),  after  '  8  Mad.  H.  C.  25/  insert,  "  the  point,  however,  waa 
treated  oa  still  unaottlod  by  the  Calcutta  Uigh  Court  iu  Qunya 
V,  Ajudhia,  8  Cal.  181 ;    S.  C.  9  C.  L.  B.  417." 

246,  at  end  of  note  (m),  add,  "  It  would  undoubtedly  be  othorwiae  if  the 
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gaini  were  merely  the  reaalt  of  prbetitaiioii,  imaided  hy9Aj 
•pecial  edaomtion.    Boolo^am  y.  Bwomam,  i  Mltd.  880." 

Fife  851,  at  end  of  Dote  (/),  add,  iinitu  Vaduganadha  ▼.  Dora$inga,  8  Had.  800 1 

8.  C.  8.  I.  A.  99;  Naraganii  t.  Venkatachalapati,  4  Mad.  269. 

258,  at  end  of  note  {g),  add,  Lakihman  w.  Jamnuhai,  6  Bom.  225. 

282,  at  end  of  note  {c),  add,  Sadashiv  v.  Dinkar,  6  Bom.  620 ;  Ramphul 
y.  Dtg  Narain,  8  Cal.  617 ;  8.  C.  10  0.  L.  R.  489 ;  VMiyammal  ▼. 
Katha  Chttti,  5  Had.  61. 

282,  at  end  of  note  (d),  add.  See  contra,  Phul  Chand  t.  If  an  Sing,  4  All.  809. 

283,  at  end  of  note  (A),  add,  "  bnt  see  Ramphul  t.  Deg  Narain,  8  OaL  6i7 ; 
8.  C.  10.  0.  L.  B.  489 ;  Armugam  ▼.  Sabapathi,  6  Mad.  12."  " 

288,  at  end  of  note  (q),  add,  "  The  eelf -aoqaired  property  of  a  member  of  a 
Malabar  taneaad,  which,  not  being  diepoeed  of  during  the  Hfe 
of  the  acquirer,  lapeoe  at  hie  death  into  the  property  of  the 
tarwaad,  retaine  ite  qnalitj  aa  eeparate  property  to  the  extent  of 
being  aeeete  in  the  handa  of  the  tarwaad  for  the  payment  of  hie 
eeparate  debts.    Ryrappan  t.  Kelu,  4  Mad.  160." 

M    294,  at  end  of  note  (&),  add,  Bailur  v.  Lakehmana,  4  Mad.  802. 

„     820,  at  end  of  note  (•),  add,  Phul  Chand  ▼.  Ifan  Singh,  4  All.  809. 

M  222,  at  end  of  note  (I),  add,  Ramphul  t.  Deg  Narain,B  Cal.  617 1  8.  C.  10 
C.  L.  R.  489 1  Armugam  v.  Sahapathi,  5  Mad.  12. 

„  222,  at  end  of  noto  (I),  add,  Subrantanigayifan  t.  Suhramanigajfifan,  5  Mad. 
126}  Chohalingar.  Suhbaraya,  ib,  188;  Maruti  ▼.  LHaehamd, 
6  Bom.  684. 

„  856,  at  end  of  note  (d),  add,  '*  Thia  oaee  haa,  however,  been  orer-roled  by  a 
Foil  Beneh  deoiaion,  which  laya  down  that  delirery  of  poaaea» 
aSon  la  not  onder  Hindu  Law  neoeaaary  to  complete  the  title 
of  a  porohaaer  of  land  for  raloe.  Kara<n  t.  Daioram,  6  CfJ. 
607 1  8.  0.  10  0.  L.  R.  241." 

„    869,  at  end  of  note  (k),  add,  Vatudmn  t.  Naraeamma,  6  Mad.  6. 

„  862,  at  end  of  note  (t),  add,  "Bee  too  Baimraj  t.  Dalpatram,  6  Bom.  880 1 
Vaeudev  t.  Tatia,  ib,  887 1  Bapuji  r.  Safyahhamabai,  ih,  400.'* 

H    891,  at  end  of  |  856,  add,  "  Where  no  intermediate  eatate  waa  interpoaed, 
he  coold  not  poet  pone  their  period  of  fall  enjoyment  of  pro- 
perty by  reference  to  any  other  event,  anch  aa  the  falling  in  of 
other  eatatee,  or  the  termination  of  other  intereata.    CaUynaih 
T.  Chundemath,  8  Cal.  878 }  8.  C.  10  C.  L.  R.  907. 

t,  note(k),  for  the  aentence  at  the  end  of  thia  note,  subetitute  "oTcr-niled, 

8  Cal.  887. 
(,  (old  id.),  at  end  of  note  (r),  add,  Sham  Lai  r.  Danna,.4  All.  896. 

404,  note  («),  after  6  Bom.  808  in  last  line  bat  one,  in$ert,  ColUetor  oj  Thana 
T.  Hari,  6  Bom.  646. 

405,  note  (•),  after  22  Bath.  487,  add,  Vancharam  t.  rrwMhankar,  6  Bom. 
29R 
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Page  406,  aiendof  §864^a(U,  "  It  hM^howeyer,  bean  held  In  Bombay  that  ibare 

la  no  ob jecUon  to  an  alienation  of  a  religiooa  office,  made  in  favour 
of  a  person  atanding  in  the  line  of  sacoeanon,  and  not  diaqnali* 
fled  by  personal  unfitness.  Snob  an  alienation  is  in  fact  little 
more  tban  a  renandation  of  the  right  to  bold  the  office  (Stta- 
ramhhat  y.  Sitaram,  6  Bom.  H.  C.  (A.  C.  J.)  250$  Mancharam  y. 
Prafuhanhar,  6  Bom.  298).  Bnt,  I  imagine,  that  even  in  sncb  a 
case,  the  Court  might  refuse  to  ratify  the  transaction,  if  it  ap- 
peared to  haye  been  actuated  by  improper  motives." 

^^     y,  at  end  of  note  (d),  add,  Nara$imma  v.  Anantha  4.  Mad.  391. 

„  406,  at  end  of  note  (d),  add,  **  A  long  lease  is  equally  forbidden.  Ayaneheri 
y.  Achdathil,  6  Mad.  89." 

f,  409,  at  end  of  note  (y),  add,  "  It  has  been  lately  held  that,  in  the  absence 
of  evidence  as  to  the  origin  of  the  purchase  money,  there  is  no 
presumption  either  way  as  to  whether  property  purchased  in 
the  name  of  a  Hindu  wife  was  her  husband's  property  or  her 
own.  OKowdrani  v.  Tariny,  8  Cal.  646 1  disapproving  of  Bindoo 
y.  PsafM,  6  Buth.  812.  Bnt,  I  imagine,  it  could  hardly  be  said 
there  was  an  absence  of  evidence  as  to  the  origin  of  the  pnrchaso 
money,  unless  there  was  evidence  that  both  wife  and  husband 
possessed  funds  from  which  the  purchase  might  have  been 
made." 

;:     461!  **  ^"^  !f  """^  ?A  "t^'  }  ^^^'^^o^^r  v.  S«iaH*«y,  8  Cal.  617. 

„  488,  in  last  line  bnt  one  of  table  of  Bandhus  No.  II,  after  "  Grandson  D.  K.," 
add,  {$)  I  and  in  a  foot  note  (•),  odd,  Raima  y.  Ponnappa,  6  Mad. 
69. 

„     486,  at  end  of  note  {k),  add,  Ratna  v.  Pannappa,  6  Mad.  69. 
„    616,  note  (a),  second  line,  after  7   Cal.  198,  imsri,  "  Bodrt  v.  Bhugwat, 
8  Cal.  649;  8.  C.  11  C.  L.  R.  186." 

„  „  at  end  of  note  (d),  add,  a  step-sister  is  admittedly  not  an  heir. 
Kumara  v.  Viravia,  6  Mad.  29. 

„  646,  at  end  of  note  («),  odd,  In  Guxerat  the  father  is  preferred  to  the 
mother,  on  the  authority  of  the  Uayukha:  Khodahai  v.  Bahdar, 
6  Bom.  541. 


CHAPTER  I. 

ON  THB   NITURB  AND  ORIGIN   Of   HINDU  LAW. 

}  1.  Until  very  lately,  writers  upon  Hinda  Law  have  as-  -^^^^^  ^ 
rained,  not  only  that  it  was  recorded  exclusively  in  the  Sans-  "' 
krit  texts  of  the  early  sages,  and  the  commentaries  npon 
them,  but  that  those  sages  were  the  actnal  orig^inators  and 
(oonders  of  that  law.  The  earliest  work  which  attracted 
European  attention  was  that  which  is  known  as  the  Institntes . 
of  Mann.  People  talk  of  this  as  the  legislation  of  Mann ;  as 
if  it  was  something  which  came  into  force  on  a  particular 
day,  like  the  Indian  Penal  Code,  and  which  derived  all  its 
aothority  from  being  promulgated  by  him.  Even  those  who 
are  aware  that  it  never  had  any  legislative  aathority,  and 
that  it  only  described  what  its  author  believed  to  be,  or 
wished  to  be,  the  law,  seem  to  imagine  that  those  rules  which 
govern  dvil  rights  among  Hindus,  and  which  we  roughly 
speak  of  as  Hindu  law,  are  solely  of  Brahmanical  orig^. 
They  admit  that  conflicting  customs  exist,  and  must  be  res- 
pected. But  these  are  looked  on  as  local  violations  of  a  law 
which  is  of  general  obligation,  and  which  ought  to  be  uni- 
versally observed;  as  something  to  be  checked  and  put 
down,  if  possible,  and  to  be  apologised  for,  if  the  existence 
of  the  usage  is  proved  beyond  dispute. 

}  2.  On  the  other  hand,  those  who  derived  their  know-  "<>*  nnlTtfid. 
ledge  of  law  not  from  books,  but  from  acquaintance  with 
Hindus  in  their  own  homes,  did  not  admit  that  the  Brahma- 
nical law  had  any  such  universal  sway.  Mr.  Ellis,  speaking 
of  Southern  India,  says:  ''The  law  of  the  Smritis,  unless 
under  various  modifications,  has  never  been  the  law  of  the 
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Wriiien  and 
unwritten  law 
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similar. 


Tamil  and  cognate  nations''  (a).  The  same  opinion  is  stated 
in  equally  strong  terms  by  Dr.  Burnell  and  by  Mr.  Nelson 
in  recent  works  (b).  And  Sir  H.  S.  Maine^  writing  with 
special  reference  to  the  North- West  of  India,  says :  "  The 
conclusion  arrived  at  by  the  persons  who  seem  to  me  of 
highest  authority  is,  first,  that  the  codified  law — Manu  and 
his  glossators — embraced  originally  a  much  smaller  body  of 
usage  than  had  been  imagined,  and,  next,  that  the  customary 
rules,  reduced  to  writing,  have  been  very  greatly  altered  by 
Brahmanical  expositors,  constantly  in  spirit,  sometimes  in 
tenor.  Indian  law  may  be  in  fact  affirmed  to  consist  of  a 
very  great  number  of  local  bodies  of  usage,  and  of  one  set  of 
customs  reduced  to  writing,  pretending  to  a  diviner  authority 
than  the  rest,  exercising  consequently  a  great  influence  over 
them,  and  tending,  if  not  checked,  to  absorb  them.  Tou 
must  not  understand  that  these  bodies  of  custom  are  funda- 
mentally distinct.  They  are  all  marked  by  the  same  general 
features,  but  there  are  considerable  differences  of  detail''  (c). 
§  8.  I  believe  that  even  those  who  hold  to  their  full  extent 
the  opinions  stated  by  Mr.  Ellis  and  Mr.  Nelson,  would 
admit  that  the  earliest  Sanskrit  writings  evidence  a  state  of 
law  which,  allowing  for  the  lapse  of  time,  is  the  natural 
antecedent  of  that  which  now  exists.  Also,  that  the  later 
commentators  describe  a  state  of  things,  which,  in  its  general 
features,  though  not  in  all  its  details,  corresponds  fairly 
enough  with  the  broad  facts  of  Hindu  life ;  for  instfince,  in 
reference  to  the  condition  of  the  undivided  &mily,  the  order 
of  inheritance,  the  practice  of  adoption,  and  the  like.  The 
proof  of  the  latter  assertion  seems  to  me  to  be  ample.  As 
regards  Western  India,  we  have  a  body  of  customs,  which 
cover  the  whole  surface  of  domestic  law,  laboriously  ascer- 
tained by  local  inquiry,  and  recorded  by  Mr.  Steele  ;  whilst 
many  of  the  most  important  decisions  in  Borrodaile's  Reports 
were  also  passed  upon  the  testimony  of  living  witnesses. 
As  regards  the  North- West  Provinces  and  the  Punjab,  we 

(a)  2  Stra.  H.  L.  168.  See  the  futwaah  of  the  pnndite,  Inderunr,  Rama' 
sawmy,  18  H.  I.  A.  140.  S.  0.  8  B.  L.  R.  1  ;  8.  0.  12  Bath.  (P.  0.)  41. 

(6)  Introdaction  to  the  DayaVibhaga,  18;  Varadaraiah,  7  N  :  Nelwn'i  View 
of  Hindu  Law,  Preface  and  chap,  i ;  NeUon'f  Scientifio  Study  of  Hinda  Law, 
(1881.) 

(0  VilUge  Oommnnttiot,  52. 
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have  similar  evidence  of  the  existing  usages  of  Hindus  proper, 
Jains,  Jats,  and  Bikhs,  in  the  decisions  of  the  Courts  of 
those  provinces.     As  regfards  other  parts  of  India  the  evi- 
dence is  much  more  scanty.     But  it  is  a  matter  of  every-day 
experience,  that  where  there  exists  a  local  usage  opposed  to 
the  recognised  law-books,  it  is  unhesitatingly  set  up,  and 
readily  accepted.     As  for  instance,  the  exclusion  of  women 
from  inheritance  in  Sholapnr,  and  the  practice  of  divorce 
and  second  marriages  of  females  among  the  Maravers  in 
Southern  India.     No  attempt  has  ever  been  made  to  admi- 
nister the  law  of  the  Mitakshara  to  the  castes  which  follow 
the  Maroomakatayem  law  in  Malabar,  and  the  Alya  Santana 
law  in  Canara,  because  it  was  perfectly  well  known  that  their 
usages  were  distinct.     Elsewhere  that  law  is  administered 
by  native  Judges,  with  the  assistance  of  native  pleaders,  to 
native  suitors,  who  seek  for  and  accept  it.     If  this  law  was 
not  substantially  in  accordance  with  popular  feeling,  it  seems 
inconceivable  that  those  who  are  most  interested  in  disclosing 
the  fact,  should  unite  in  a  conspiracy  to  conceal  it.     That 
there  is  such  an  accordance  appears  to  me  to  be  borne  out 
by  the  remarkable  similarity  of  this  law  to  the  usages  of  the 
Tamil  inhabitants  of  the  north  of  Ceylon,  as  stated  in  the 
Theeawaleme  (d).    But  the  question  remains,  whether  these 
usages  are  of  Brahmanical,  or  of  local,  origin  f   Whether  the 
flavour  of  Brahmanism  which  pervades  them  is  a  matter  of 
substance,  or  of  accident  f     Where  usage  and  Brahmanism 
differ,  which  is  the  more  ancient  of  the  two  ? 

^  4.  It  is  evident  that  this  question  is  one  of  the  gpreatest  Priority  of 
practical  importanoci  and  is  one  which  a  judge  must  fre-  EmporUni. 
qnently,  though  perhaps  unconsciously,  answer,  before  he 
can  decide  a  case.  For  instance,  it  is  quite  certain  that  reli- 
gions efficacy  is  the  test  of  succession  according  to  Brahma- 
nical principles.  If,  then,  one  of  two  rival  claimants  appears 
to  be  preferable  in  every  respect  except  that  of  religious 
efficacy^  the  judge  will  have  to  determine,  whether  the  system 
which  he  is  administering  is  based  on  Brahmanical  principles 
at  all.     So  as  regards  adoption.     A  Brahman  tests  its  neces- 

(4)  Bee  M  to  tbii  work,  po$i,  f  42. 
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sity  and  its  validity,  solely  by  religious  motives.     If  an  adop- 
tion is  made  with  an  utter  absence  of  religious  necessity  or 
motive,  a  judge  would  have  to  decide  whether  religion  was 
an  essential  element  in  the  transaction  or  not. 
SAotkrit  l*w  ^5.  My  view  is,  that  Hindu  law  is  based  upon  immemo- 

^^^  '  rial  customs,  which  existed  prior  to  and  independent  of 
Brahmanism.  That  when  the  Aryans  penetrated  into  India, 
they  found  there  a  number  of  usages  either  the  same  as,  or 
not  wholly  unlike,  their  own.  That  they  accepted  these, 
with  or  without  modifications,  rejecting  only  those  which 
were  incapable  of  being  assimilated,  such  as  polyandry,  in- 
cestuous marriages,  and  the  like.  That  the  latter  lived  on 
a  merely  local  life,  while  the  former  became  incorporated 
among  the  customs  of  the  ruling  race.  That  when  Brahma- 
nism arose,  and  the  Brahman  writers  turned  their  attention 
to  law,  they  at  first  simply  stated  the  facts  as  they  found 
them,  without  attaching  to  them  any  religious  significance. 
That  the  religious  element  subsequently  grew  up,  and  en- 
twined itself  with  legal  conceptions,  and  then  distorted  them 
in  three  wb,jb.  First,  by  attributing  a  pious  purpose  to  acts 
of  a  purely  secular  nature.  Secondly^  by  clogging  those 
acts  with  rules  and  restrictions,  suitable  to  th^  assumed 
pious  purpose.  And,  Thirdly,  by  gradually  altering  the 
customs  themselves,  so  as  to  further  the  special  objects  of 
religion,  or  poUcy,  &voured  by  Brahmanism. 
not  on  direct  §  6.  I  think  it  is  impossible  to  imagine  that  any  body  of 

^^^  ^^  ^'  usage  could  have  obtained  general  acceptance  throughout 

India,  merely  because  it  was  inculcated  by  Brahman  writers, 
or  even  because  it  was  held  by  the  Aryan  tribes.  In  Southern 
India,  at  all  events,  it  seems  clear  that  neither  Aryans  nor 
Bahmans  ever  settled  in  su£Scient  numbers  to  produce  any 
such  result  (e).  We  know  the  tenacity  with  which  Eastern 
races  cling  to  their  customs,  unaffected  by  the  example  of  those 
who  live  near  them.  We  have  no  reason  to  suppose  that  the 
Aryans  in  India  ever  attempted  to  force  their  usages  upon  the 
conquered  races,  or  that  they  could  have  succeeded  in  doing 
so,  if  they  had  tried.  The  Brahman  treatises  themselves  nega- 

(«)  See  Hanter't  Oriflsn,  i.  241266 ;  NeUon'f  View,  clutpf.  i.  &  ii.  ;  Mtdtua 
Manual,  Ft.  .  II,  p.  11,  Pt.  HI.,  cb.  u. 
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tive  any  8nch  idea.  There  is  not  an  atom  of  dogmatism,  or 
oontroveniy,  among  the  old  Sutra  writers.  They  appear  to 
be  simply  recording  the  usages  they  observed,  and  occasion- 
ally stop  to  remark  that  the  practices  of  some  districts,  or  the 
opinions  of  other  persons  are  different  (/).  The  greater  part 
of  Manu  is  exclusively  addressed  to  Brahmans,  but  he  takes 
pains  to  point  out  that  the  laws  and  customs  of  districts, 
classes,  and  even  of  families  ought  to  be  observed  {g).  Example 
and  inflnenoe,  coupled  with  the  general  progress  of  society, 
have  largely  modified  ancient  usages ;  but  a  wholesale  sub- 
stitution of  one  set  of  usages  for  another  appears  to  me  to 
be  equally  opposed  to  philosophy  and  to  facts. 

^  7.  The  most  distinctive  features  of  the  Hindu  law  are]  Dirtiocii?* 
the  undivided  fanuly  system,  the  order  of  succession,  and  the 
practice  of  adoption.  The  two  latter  are  at  present  thoroughly 
saturated  with  Brahmanism.  Its  influence  upon  the  &mily 
has  only  been  exerted  for  the  purpose  of  breaking  it  up.  But 
in  all  cases,  I  think  it  will  be  satisfactorily  shown,  that  Brah- 
manism has  had  nothing  whatever  to  do  with  the  early  history 
of  those  branches  of  the  law;  that  these  existed  independently 
of  Brahmanism,  or  even  of  Aryanism ;  and  that  where  the 
religions  element  has  entered  into,  and  remodelled  them, 
the  change  in  this  direction  has  been  absolutely  modem. 
This  view  will  be  developed  at  length  in  the  course  of  the  pre- 
sent work.  It  will  be  sulBcient  here  briefly  to  indicate  the 
nature  of  the  argument. 

§  8.  The  Joint  Family  is  only  one  phase  of  that  tendency  joini  Itofly 
to  hold  property  in  conununity,  which,  it  is  now  proved,  was 
once  the  ordinary  mode  of  tenure.  The  attention  of  scholars 
was  first  drawn  to  this  point  by  the  Sclavonian  Village  Com- 
munities. But  it  is  now  placed  beyond  doubt  that  joint  owner- 
ship of  a  similar  character  is  not  limited  to  Sclavonian,  or 
even  to  Aryan,  races,  but  is  to  be  found  in  every  part  of  the 
world  where  men  have  once  settled  down  to  an  agricultural 
life  (h).  In  India  such  acorporate  system  is  universally  found, 
either  in  the  shape  of  Village  Communities,  or  of  the  simple 


(/)  8m  ApMt.  iL  t{.  U  i  64)i  Gaat.  izrUi.  {  M,  40. 

(«)  8m  pid,  f  40;  Me  M.  MAUer,  A.  8.  L.  60. 

(1^)  8m  Ufeltje,  IVopri4i4,  and  Sir  H.  8.  Mtfaie'i  Worki,  poitim. 
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Joint  Family.     So  far  from  the  system  owing  its  origin  to 
Brahmanism,  or  even  to  Aryanism,  its  most  striking  instances 
are  found  precisely  in  those  provinces  where  the  Brahman  and 
Aryan  influence  was  weakest.     As  regards  the  Village  Com- 
munitieSj  the  Punjab  and  the  adjoining  districts  are  the 
region  in  which  alone  they  flourish  in  their  primitive  vigour. 
This  is  the  tract  which  the  Aryans  must  have  first  traversed 
on  entering  India.     Yet  it  seems  to  have  been  there  that 
Brahmanism  most  completely  failed  to  take  root.     Dr.  Muir 
cites  various  passages  from  the  Mahabharata  which  establish 
this.     The  inhabitants  "  who  dwell  between  the  five  rivers 
which  are  associated  with  the  Sindhu  (Indus)  as  the  sixth,'' 
are  described  as  "  those  impure  Bahikaa,  who  %re  outcasts 
from  righteousness.''     ''Let  no  Arya  dwell  there  even  for 
two  days.     There  dwell  degraded  Brahmans,  contemporary 
with  Prajapati.    They  have  no  Veda,  no  Yedio  ceremony, 
nor  any  sacrifice."     ''There  a  Bahika,  bom  a  Brahman, 
becomes  afterwards  a  Kshatriya,  a  Yaiciya,  or  a  Sudra,  and 
eventually  a  barber.     And  again  the  barber  becomes  a  Brah- 
man.    And  once  again  the  Brahman  there  is  born  a  slave. 
One  Brahman  alone  is  bom  in  a  family.     The  other  brothers 
act  as  they  will  without  restraint"  (t).     And  they  retain 
this  character  to  the  present  day,  as  we  shall  see  that  with 
them  the  religious  element  has  never  entered  into  their 
secular  law.    Next  to  the  Punjab  the  strongest  traces  of  the 
Village  Community  are  found  among  the  Dravidian  races  of 
the  South.     Similarly  as  regards  the  Joint  Family.     It  still 
flourishes  in  its  purest  form,  not  only  undivided  but  indivi- 
sible, among  the  polyandrous  castes  of  Malabar  and  Canara, 
over  whom  Brahmanism  has  never  attempted  to  cast  even 
the  hem  of  its  garment     Next  to  them,  probably,  the  strictest 
survival  of  the  undivided  family  is  to  be  found  in  Northern 
Ceylon,  among  the  Tamil  emigrants  from  the  South  of  India. 
It  is  only  when  the  family  system  begins  to  break  up  that 
we  can  trace  the  influence  of  Brahmanism,  and  then  the  break 
up  proceeds  in  the  direct  ratio  of  that  influence  (A;). 
Law  of  inheri-        §  9.  The  case  of  inheritance  is  even  more  strongly  in  favour 

iance. 


(i)  Mair,  B.  T..  u.  482.  (&)  See  pott,  oUp.  vU.  §  2M. 
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of  the  sftine  view.  The  principle  that ''  the  right  of  inherittoce^ 
according  to  Hinda  law^is  wholly  regulated  with  reference  to  the  j*, 
spiritoal  benefits  to  be  conferred  on  the  deceased  proprietor/' 
has  been  laid  down  on  the  highest  judicial  authority  as  an  arti- 
cle of  the  legal  creed,  which  is  universally  true,  and  which 
it  would  be  heresy  to  doubt.  It  is  strictly  and  Absolutely 
true  in  Bengal.  It  is  not  so  elsewhere  {I).  Among  the 
Hindus  of  the  Punjab,  the  order  of  succession  is  determined 
by  custom,  and  not  by  spiritual  considerations  (m) .  Through- 
out the  Presidency  of  Bombay,  numerous  relations,  and  espe- 
cially females,  inherit,  to  whom  no  ingenuity  can  ascribe  the  ^ 
slightest  religious  merit.  According  to  the  Mitakshara,  ^ 
consanguinity  in  the  male  line  is  the  test  of  heirship,  not  re- 
ligious merit.  All  those  who  follow  its  authority  accept 
Agnates  to  the  fourteenth  degree,  whose  religious  efficacy 
is  infinitesimal,  in  preference  to  cognates,  such  as  a  sister's 
son,  whose  capacity  for  offering  sacrifices  ranks  very  high. 
The  doctrine  that  heirs  are  to  he  placed  in  the  direct  order 
of  their  spiritual  merit,  was  announced  for  the  first  time  by 
Jimnta  Vahana^  and  has  been  expanded  by  his  successors.  ^ 
But  it  rendered  necessary  a  complete  remodelling  of  the 
order  of  succession.  Cognates  are  now  shuflSed  in  among 
the  agnates,  instead  of  coming  after  them ;  and  the  very 
definition  of  cognates  is  altered,  so  as  to  exclude  those 
who  are  actually  named  as  such  by  the  Mitakshara.  The 
result  is  a  system,  whose  essence  is  Brahmanism,  and  whose 
logic  is  faultless,  but  which  is  no  more  the  system  of  early 
India,  or  of  the  rest  of  India,  than  the  English  Statute  of  Dis- 
tributions (n).  In  Bengal  the  inheritance  follows  the  duty  of 
offering  sacrifices.  Elsewhere  the  duty  follows  the  inheritance. 

§  10.  The  law  of  adoption  has  been  even  more  successfully   Law  of  adoption, 
appropriated  by  the  Brahmans,  and  in  this  instance  they  have 
almost  succeeded  in  blotting  out  all  trace  of  a  usage  existing 
previous  to  their  own.     There  can  be  no  doubt  that  among 
those  Aryan  races  who  have  practised  ancestor-worship,  the 


(0  Thif  wM  long  fiooo  pointed  out  by  Profettor  Wilton.  8m  hif  Worka,  t. 
14.  Sir  H.  8.  Mafno  hmt  also  had  the  hardihood  to  hint  a  diabelief  of  the  doc- 
irtn«.     Villa«<«  ComraanitiMi,  59. 

(m)  Panjao  Coatomf ,  11. 

in)  A«  to  the  whole  of  tbii,  fe^  chap.  x?i.  J  489,  e(  ifq. 
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existence  of  a  son  to  offer'up  the  religious  rites  has  always  been 
a  matter  of  primary  importance.  Where  no  natnral-bom  son 
exists,  a  substituted  son  takes  his  place.  This  naturally  leads 
to  the  practice  of  adoption.  But  apart  from  all  religious  con- 
siderations,  the  advantages  of  having  a  son  to  assist  a  father 
in  his  life,  to  protect  him  in  his  old  age,  and  to  step  into  his 
property  after  his  death,  would  be  equally  felt,  and  are  equally 
felt,  by  other  races.  We  know  that  the  Sudras  practised  adop- 
tion, for  even  the  Brahmanical  writers  provide  special  rules 
for  their  case.  The  inhabitants  of  the  Punjab  and  North 
West  Provinces,  whether  Hindus  proper,  Jains,  Jats,  Sikhs, 
or  even  Muhammedans,  practise  adoption,  without  religious 
rites,  or  the  slightest  reference  to  religious  purposes.  The 
same  may  be  said  of  the  Tamils  in  Geylon.  Even  the  Brah- 
manical works  admit  that  the  celebration  of  the  name,  and 
the  perpetuation  of  the  lineage,  were  sufficient  reasons  for 
affiliation ,  without  reference  to  the  rescue  of  the  adopter's 
soul  from  Hell.  In  fact  some  of  the  very  earliest  instances 
mentioned  are  of  the  adoption  of  daughters.  This  latter 
practice  is  followed  to  the  present  day  by  the  Bheels, 
certainly  from  no  motives  of  piety,  and  by  the  Tamils  of 
Geylon.  There  can,  I  think,  be  no  doubt  that  if  the  Aryans 
brought  the  habit  of  adoption  with  them  into  India,  they 
also  found  it  there  already ;  and  that  the  non- Aryan  races, 
at  all  events,  derive  it  from  their  own  immemorial  usage, 
and  not  from  Brahmanical  invention.  There  seems,  also, 
every  reason  to  believe,  that  even  among  the  Aryan  Hindus 
the  importance  now  ascribed  to  adoption  is  comparatively 
recent.  Little  is  to  be  found  on  the  subject  in  the  works  of 
any  but  the  most  modern  writers,  and  the  majority  of  the 
ancient  authors  rank  the  adopted  son  very  low  among  the 
subsidiary  sons.  The  series  of  elaborate  rules,  which  now 
limit  the  choice  of  a  boy,  are  all  the  offspring  of  a  metaphor ; 
that  he  must  be  the  reflection  of  a  son.  These  rules  may  be 
appropriate  enough  to  a  system  which  requires  the  fiction  of 
actual  sonship  for  the  proper  performance  of  religious  rites ; 
but  they  have  no  bearing  whatever  upon  affiliation,  which 
has  not  this  object  in  view,  and,  as  we  shall  find,  they  are 
disregarded  in  many  parts  of  India  where  the  practice  of 
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adoption  ifl  strongly  rooted.  Yet  tho  BrahmaDS  have  crsated 
fch«  belief,  that  every  adoptioD  is  intended  to  rescue  the  sonl 
of  a  progenitor  from  Pat,  and  that  it  mnst  be  judged  of  solely 
by  its  tendency  to  do  bo.  And  our  tribunals  graTely  weigh 
the  atnonnt  of  religions  oonviction  present  to  the  minds 
of  penona,  not  one  of  whom  probably  oonneots  the  idea  of 
rdigion  with  the  act  of  adoption,  more  than  with  that  of 
procreatjon  (o). 

}  11.  If  I  am  right  in  the  above  Tiews,  it  wonld  follow  that  ^^S; 
nwes  who  are  Hindu  by  name,  or  even  Hindu  by  religion  (p),  Uw. 
are  not  necessarily  governed  by  any  of  the  written  treatises  on 
law,  which  are  founded  npon,  anddeveloped  from,  the  8mrili». 
Their  tuagee  may  be  very  similar,  but  may  be  based  on  prin- 
ciples so  different  as  to  make  the  developments  wholly  inap- 
plicable. Possibly  all  Brahmans,  however  doubtfol  their 
pedigree,  may  be  precluded,  by  a  sort  of  estoppel,  from  denying 
tiieantbontyoftheBrfthtnanical  writingswhiob  are  current  in 
their  district  {q).  Bat  there  can  be  no  pretence  for  any  snch 
estoppelwithregard  to  peraonswbo&renot  only  not  Brahmans, 
hat  not  Aryans.  In  one  instance,  a  vory  loarned  judge,  after 
discnssing  a  qoestion  of  inheritance  among  Tamil  litigants,  on 
the  most  technical  principles  of  Sanskrit  law,  wonnd  up  his 
jndgment  by  saying,  "  I  must  be  allowed  to  add  that  I  feel  the 
grotesque  absurdity  of  applying  to  these  JfaraMrj  the  doctrine 
of  Hinda  Law.  It  would  be  just  as  reasonable  to  give  them 
the  benefit  of  the  Feudal  Law  of  real  property.  At  this  late 
day  it  is  however  impossible  to  act  upon  one's  conecionsness  of 
the  abenrdity"  (r),  I  must  own  I  cannot  see  the  impossibility. 
In  Northern  and  Western  India,  the  Courts  have  never  con- 
sidered themselves  bonndtoapply  these  principles  tosects  who 
did  not  profess  submission  to  the  Smritis.  In  the  case  of  the 
Jains,  for  instance,  research  has  established  that  their  nsages, 
while  cloaely  resembling  thoee  of  orthodox  Hinduism,  diverge 


«MMd  at  Imctbt  P>^>  cb.  t.  i  10-S8. 

(fl  HkDT  of  to*  Ontidiko  rMM,  wbou*  Balled  DiRdu,  hs  wonUppata  of 
■aak«a  aaS  darila,  and  ai«  u  Indlffarant  to  Vbbiin  and  Bin  ■«  an  tht  Inluibl- 
fimta  tl  Wlllaohapal. 
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«,  /  exactly  where  they  might  be  expected  to  do,  from  being  baaed 
on  Becolar,  and  not  bn  religiooBj  principles  {a).  The  Bengal 
Gonrt,  as  might  be  anticipated^  is  less  tolerant  of  heresy.  Bat 
it  is  certainly  rather  startling  to  find  it  assumed  as  a  matter  of 
course  that  the  natives  of  Assamj  the  rudest  of  our  proyinoesj 
are  governed  by  the  Hindu  law  as  modified  by  Jimuta  Ya- 
hana  (Q.  It  would  be  curious  to  enquire  whether  there  was 
any  reason  whatever  for  this  belief,  except  the  &ct  that  appeals 
lay  to  the  High  Gourt  of  Bengal.  It  is  a  singular  and  sugges- 
tive circumstance  that  the  Oriya  chieftains  of  Orissa  and 
(Janjam,  who  are  identical  in  origiuj  language  and  religion^ 
are  supposed  to  follow  different  systems  of  law ;  the  system 
ascribed  to  each  being  precisely  that  which  is  most  familiar 
to  the  Courts  to  which  they  are  judicially  subject  (u). 
BnhmAnigmliM  §  12.  On  the  other  hand,  while  I  think  that  Brahmanical 
m         oMgo.    ^^  j^^  heon  principally  founded  on  non-Brahmanical  customSi 

BO  I  have  litUe  doubt  that  those  customs  have  been  largely 
modified  and  supplemented  by  that  law.  Where  two  sets  of 
usage,  not  wholly  reconcilable,  are  found  side  by  side,  that 
which  claims  a  divine  origin  has  a  great  advantage  in  the 
struggle  for  existence  over  the  other  (v).  Further,  a  more 
highly  developed  system  of  law  has  always  a  tendency  to  sup- 
plant one  which  is  less  developed.  A  very  little  law  satisfies 
the  wants  of  rude  communities.  As  they  advance  in  oiviliaa- 
tion,  and  new  causes  of  dispute  arise,  they  feel  the  necessity  for 
new  rules.  If  they  have  none  of  their  own,  they  naturally 
borrow  from  their  neighbours.  Where  evidence  of  custom 
is  being  given,  it  is  not  uncommon  to  find  a  native  saying, 
f^*,  \l  ''We  observe  our  own  rules.  In  a  case  where  there  is  no 
rule  we  ask  the  pundita"  Of  course  the  pundit,  with  much 
complacency,  produces  from  his  Shasters  an  answer  which 
solves  the  difficulty.  This  is  first  adopted  on  his  authority,  and 
then  becomes  an  accretion  to  the  body  of  village  usage.    This 

(«)  pott,  1 44. 

(()  DMpo  Debia  t.  QoUndo  Deb,  16  Suth.,  42;  8.  0. 11  B.  L.  B.,  181. 

(tt)  See  ai  to  Oriiaa,  note  to  Bithenpirea  w.  Soogunda,  1  8.  D.  87  (49»  61). 
But  in  a  oaae  reported  bv  Mr.  MaoNaghten  from  Oriaaa,  in  1818,  Uie  fatwan 
wai  certainly  given  acoorainj  to  Mitaksbara  law.  8  W.  MaoN.  806.  A»  to 
Qaniam,  lee  Raghunadha  t.  Br  oho  Rishoro,  8  I.  A.  154 ;  8. 0.  1  ICad.  69|  8.  0. 
25  Snth.,  891. 

(V)  See  Maine'f  VUl.  Com.  52. 
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process  would,  of  coarse,  be  aided  by  the  inflaence  which  the 
Brmhmans  always  carry  with  thenij  by  means  of  their  intellec- 
tual superiority.  It  must  have  g^ne  on  with  g^eat  rapidity 
during  the  last  century,  when  so  many  disputes  were  refer- 
red to  the  decision  of  our  Oourts»  and  settled  in  those  Oonrts 
solely  in  accordance  with  the  opinions  of  the  pundits  {w). 

$  18.  The  practical  result  of  this  discussion,  so  &r  as  it  PmeiioU  liif«r< 
may  turn  out  to  be  well  founded,  seems  to  he-^Firit,  that  we 
should  be  very  careful  before  we  apply  all  the  so-called 
Hindu  Law  to  all  the  so-called  Hindus.  Secondly,  that  in 
considering  the  applicability  of  that  law,  we  should  not  be 
too  strongly  influenced  by  an  undoubted  similarity  of  usage. 
Thirdly,  that  we  should  be  prepared  to  find  that  rules,  such 
as  rules  of  inheritance,  adoption,  and  the  like,  may  have  been 
accepted  from  the  Brahmans  by  classes  of  persons  who  neyer 
accepted  the  principles,  or  motives,  from  which  these  rules 
originally  sprung ;  and,  therefore,  Uutly,  that  we  should  not 
rashly  infer  that  a  usage  which  leads  to  necessary  develop- 
ments, when  practised  by  Brahmans,  will  lead  to  the  same 
developments  when  practised  by  alien  races.  It  will  not 
do  so,  unless  they  have  adopted  the  principle  as  well  as 
the  practice.  Without  both,  the  usage  is  merely  a  branch 
severed  from  the  trunk.  The  sap  is  wanting,  which  can 
alone  produce  growth. 

(tc)  Sm  pofi,  {  88. 


CHAPTER   II. 

THK   80UBCS8   OF  HINDU  LAW. 

1.  Th$  SmriUi,  ^  16.  I    S.  BchooU  of  Law,  I  88. 

8.  Th0  OommmtUUori,  (26.  14.  Judieial  Didftoiw,  |88. 

§  14.  I  PB0P08K  in  this  chapter  to  examine  the  sonrceB  of 
Hindu  Law,  so  far  as  they  are  to  be  found  in  the  writings  of 
the  early  Sanskrit  sages  and  their  commentators.  A  general 
reference  to  the  accessible  authorities  on  this  branch  of  the 
subject  is  given  below  (a).  I  have  not  thought  it  necessary 
to  give  special  references,  unless  where  the  statement  in  the 
text  was  still  a  matter  of  controversy ;  nor  have  I  attempted 
to  make  a  show  of  learning,  which  I  do  not  possess,  by  refer- 
ring at  length  to  the  works  of  Hindu  writers  of  whom  I  know 
nothing  but  their  names.  Under  this  branch  of  the  subject  I 
shall  offer  some  observations  upon  those  differences  of  opi- 
nion which  are  generally  spoken  of  as  constituting  various 
"  schools  of  law/'  I  shall  conclude  by  making  some  remarks 
upon  the  influence  which  our  judicial  system  has  exercised 
upon  the  natural  development  of  Hindu  Law.  The  import- 
ant subject  of  Custom  will  be  reserved  for  the  next  chapter. 

§  15.  I.  The  Smbitis. — The  great  difficulty  which  meets  us 
in  the  study  of  Hindu  Law,  is  to  ascertain  the  date  to  which 
any  particular  statement  should  be  referred.     Chronology 

(a)  See  M.  Muller*!  Anoieut  Sanskrit  Literature;  Dr.  Bfihler'i  Introdootioii 
to  the  Digest  of  Hinda  Law  by  West  and  Btthler ;  Colebrooke's  Prefaces  to  the 
Daya  Bbaga  and  the  Durost,  and  hu  note,  1  Stra.  H.  L.  816 1  the  Prafaoe  to 
Sir  Thomas  Strange's  Hindfu  Law  t  Dr.  Bamell's  Prefaoes  to  his  tmnslatJoae 
of  the  Daya  Vibhaga  and  Varadrajan,  and  the  introdootion  to  the  Ant  toIobm 
of  liorley^s  Digest ;  Stenxlor's  Pre/aoe  to  his  translation  of  Yajnatalkya  i  Dr. 
Jolly's  Preface  to  Narada  t  Mayr,  Ind.  Brbreoht,  1—10,  where  the  oonolnaioM 
of  Professor  M.  MOller  and  Dr.  Btihler  are  adopted  |  Professor  Monier  Wflliam'e 
Indian  Wisdom.  N.  Mandlik.  Introduction  and  appendix  I.  Dr.  BAhler'e 
Prefaoe  to  Apastamba  and  Oantama.  Dr.  Jolly's  Preface  to  Yishan,  Yoli.  IL 
and  YII.  Saored  Books  of  the  East. 
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has  abBoIutely  no  existence  among  Hindu  writers.  They  deal  OhronolofjDon. 
in  a  vast,  genenJj  way  with  cycles  of  iaboloos  length,  which,  •"■*•■*• 
of  course,  have  no  relation  to  anything  real.  It  is  impossible 
to  ascertain  when  the  earliest  sages  lived,  or  whether  they 
ever  lived.  Most  of  the  recorded  names  are  probably  purely 
mythical.  Tradition  is  of  no  value  when  it  has  a  fable  for 
its  source.  Names  of  indefinite  antiquity  are  assumed  by 
comparatively  recent  writers,  or  editors,  or  collectors,  of 
texts.  Even  when  we  can  ascertain  the  sequence  of  certain 
works,  it  is  unsafe  to  assume  that  any  statement  of  law  re 
presented  an  existing  foot.  To  a  Hindu  writer  every  sacred 
text  is  equally  true.  Maxims  which  have  long  since  ceased 
to  correspond  with  actual  life  are  reproduced,  either  without 
comment,  or  with  non-natural  interpretation.  Extinct  usages 
are  detailed  without  a  suggestion  that  they  are  extinct,  from 
an  idea  that  it  is  sacrilegious  to  omit  anything  that  has  once 
found  a  place  in  Holy  Writ.  In  short  we  have  exactly  the 
same  difficulty  in  dealing  with  our  materials  as  a  palflBonto- 
legist  would  find,  if  all  the  archaic  organisms  which  he  com- 
pares had  been  discovered,  not  reposing  in  their  successive 
strata,  but  jumbled  together  in  a  museum. 

$  16.  The  two  gresi  categories  of  primeval  authority  are  SruUukd. 
the  Sruii  and  the  Smriti.  The  Sruti  is  that  which  was  seen  ^"^^ 
or  perceived,  in  a  revelation,  and  includes  the  four  Yedas. 
The  SmriH  is  the  recollection  handed  down  by  the  Bishis,  or 
sages  of  antiquity  (6).  The  former  is  of  divine,  the  latter  of 
human,  origfin.  Where  the  two  conflict,  if  such  a  conflict  is 
conceivable,  the  latter  must  give  away.  Practically,  how- 
ever, the  8ruti  has  little,  or  no,  legal  value.  It  contains  no 
statements  of  law,  as  such,  though  its  statements  of  facts  are 
occasionally  referred  to  as  conclusive  evidence  of  a  legal 
usage.  Rules,  as  distinct  from  instances,  of  conduct  are  for 
the  first  time  embodied  in  the  Smriti.  The  Smriti,  again, 
are  found  on  examination  to  fall  under  two  heads,  viz.,  works 
written  in  prose,  or  in  prose  aud  verse  mixed,  and  works 
written  wholly  in  verse.  The  latter  class  of  writings,  being 
fuller  and  clearer,  are  generally  meant  when  the  term  Smriti 


(6)  liana,  U.  f  9, 10. 
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is  xksed,  but  it  properly  includee  both  classes.    To  Professor 
Max  Miiller  we  owe  the  important  generalisation,  that  the 
former,  as  a  role,  are  older  than  the  latter.     His  views  may 
be  summarised  as  follows  (c). 
Sutroi.  §  1 7.  The  first  duty  of  a  Brahman  was  to  study  the  Yedas. 

These  were  orally  transmitted  for  many  ages  before  they 
were  committed  to  writing,  and  orally  taught,  as  they  are 
even  at  the  present  time  (ci).  Naturally  many  various 
versions  of  the  same  Veda  arose,  and  sects,  or  schools,  were 
formed,  headed  by  distinguished  teachers  who  taught  from 
these  various  versions.  To  facilitate  their  teaching  they 
framed  Sutras  or  strings  of  rules,  chiefly  in  prose,  which 
formed  rather  a  memoria  technica  by  which  the  substance  of 
the  oral  lessons  might  be  recalled,  than  a  regular  treatise  on 
the  subject.  Every  department  of  the  Yedas  had  its  own 
Sutras.  Those  which  related  to  the  rules  of  practical  life,  or 
laWi  were  known  as  the  Dharma-Sutras,  and  these  last  again 
were  as  varied  as  the  sects,  or  Oharanas,  from  which  they 
originated,  and  bore  the  names  of  the  teachers  by  whom  they 
were  actually  composed,  or  whose  views  they  were  supposed 
to  embody.  Thus  the  Dharma^Sutras  which  bear  the  name 
of  Apastamba,  Baudhayana,  Gautama  and  the  like,  contain 
the  substance  of  the  rules  of  law  imparted  in  the  Oharana^^ 
which  recognized  those  teachers  as  their  heads,  or  which  had 
adopted  those  names.  Works  of  this  class  are  known  to 
have  eidsted  more  than  two  hundred  years  before  our  era. 
Professor  Max  Miiller  places  the  Sutra  period  roughly  as 
ranging  from  b.o.  600-200.  But  the  composition  of  these 
works  may  have  continued  longer,  and  it  cannot  be  asserted 
of  any  particular  Sutra  now  in  existence  that  it  is  of  the  age 
above  specified. 
R6iatiT«  »f6  o(  §  18.  The  Dharma-Sutras  which  bear  the  names  of  Apas- 
S^rat.  tamba,  Gautama,  and  Vishnu  have  been  translated,  the  for- 

mer two  by  Dr.  Buhler  and  the  latter  by  Dr.  Jolly  («)• 
Portions  of  the  Sutras  of  Baudhayana  and  Vasishtha  have 


(c)  Seehii  letter  to  Mr.  Morley,  1  M.  Dig.  Introd.  196 1  A.  8.  Lit,  pp. 
12&— IM.  £60,  877 1  W.  &  B.  lotrod.  16. 

(d)  Seeaeto  the  introdooiion  of  writing.  A.  8.  Lit.  497 ;  lod.  Wiadom,  85S. 
(•)  Saored  Booka  of  the  Beat,  toIi  .  ii  ana  ni. 
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also  been  iranslated  by  Dr.  BUUer,  and  will  be  fonnd  in 
West  and  BftUer's  Digest,  pp.  588  and  544.  Texts  from 
each  of  tbese  collections  are  also  fonnd  in  Golebrooke's 
Digest  As  to  their  relative  antiquity,  Dr.  BUUer  considers 
Oantama  to  be  the  oldest  of  all,  while  Bandhayana  is  older 
than  Apastamba.  He  and  Dr.  Jolly  agree  in  thinking  that 
the  Yishna-Sntra  in  its  present  form  has  been  recast  with 
additions  by  those  who,  ignorant  of  its  origfin,  wished  to 
atMbnte  it  to  the  God  Yishnn.  Dr.  Jolly,  howeveri  points 
ont  that  mach  of  the  work,  both  in  style  and  substance, 
bears  the  mark  of  extreme  antiquity,  and  that  portions  of  it 
appear  to  have  been  borrowed  by  Yasishtha,  and  perhaps 
even  by  Bandhayana.  Its  general  characteristic  is  its  dose 
similarity  to  the  Oode  of  Manu.  Both  originated  from 
schools  which  studied  the  Black — ^Yajur — Yeda.  Harita, 
U9anas,  Ea^yapa,  and  Qankha,  all  of  whom  are  quoted  in 
Oolebrooke's  Digest  and  by  the  Commentators,  are  also  of 
the  Butra  period  (/). 

(19.  The  Dharma-Sastras,  which  are  wholly  in  verse,  Pro-  Dharma-BoMtrat 
f  essor  Max  MUller  considers  to  be  merely  metrical  versions  of  fUSSt,  ^  "^^ 
previously-existing  Dharma-Butras.  Dr.  BUhler,  after  point- 
ing ont  "that  almost  in  every  branch  of  Hindu  science,  where 
we  find  text  books  in  prose  and  in  verse,  the  latter  are  only 
recent  redactions  of  works  of  the  former  class,"  proceeds  to 
say,  "This  view  may  be  supported  by  some  other  general  rea- 
sons. Firstly,  if  we  take  off  the  above-mentioned  Introduc- 
tions, the  contents  of  the  poetical  Dharma-Bastras  agree 
entirely  with  those  of  the  Dharma-Butras,  whilst  the  arrange- 
ment of  the  subject-matter  differs  only  slightly,  not  more  than 
the  Dharma-Butras  differ  amongst  each  other.  Secondly,  the 
language  of  the  poetical  Dharma-Butras  and  DharmarBastras 
is  nearly  the  same.  Both  show  archaic  forms,  and  in  many 
instances  the  same.  Thirdly,  the  poetical  Dharma-Bastras 
contain  many  of  the  Blokas  or  Gathas  given  in  the  Dharma- 
Butras,  and  some  in  an  apparently  modified  form.  Instances 
of  the  former  kind  are  exceedingly  numerous.  A  comparison 
of  the  Gkkthas  from  Yasishtha,  Bandhayana,  Apastamba  and 

(/)  Dr.  JoUj,  PrtfMt  to  YifliBii.  Weft  and  BlUd«r  Dig.  tO-iS. 
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Hiranyoikesin  with  tlie  M&nu  Smriti^  shows  that  more  than  • 
hundred  of  the  former  are  incorporated  in  the  latter."  And 
he  goee  on  to  point  out  other  instances  in  which  passages  of 
Mana  are  only  modernised  versions  of  passages  now  existing 
in  Yasishtha's  Sntra.  In  one  case  Mana  (viii.  §  140)  qnotee 
Vasishtha  on  a  question  of  lawfol  interest,  and  the  passage  so 
quoted  is  stfll  extant  in  the  Sutras  of  that  author.  The  result 
in  Dr.  Biihler'a  opinion  is  that ''  it  would  seem  probable  that 
Dharma-Sastrasi  like  that  ascribed  to  Mann  and  Yajnavalkya^ 
t^re  versifications  of  older  SutraSj  though  theji  in  their  tum^ 
may  be  older  than  some  of  the  Sutra  works  which  have  come 
down  to  our  times''  (g).  A  third  work  of  a  pimilar  class  is 
ibBt  known  by  the  name  of  Narada.  All  of  these  are  now 
accessible  to  Bnglish  readers  {h).  As  to  relative  age  they  rank 
in  the  order  in  which  they  are  named.  Their  actual  age  ia  a 
matter  upon  which  even  proximate  certainty  is  unattainable. 
Karnu  §  20.  The  Code  of  Mann  has  always  been  treated  by  Hindu 

sages  and  commentators,  from  the  earliest  times,  as  being  of 
paramount  authority ;  an  opinion,  however,  which  does  iiot 
prevent  them  from  treating  it  as  obsolete  whenever  occasion 
requires  (») .  No  better  proof  could  be  given  of  its  antiquity. 
Whether  it  gained  its  reputation  from  its  intrinsic  merits,  or 
from  its  alleged  sacred  origin ;  or  whether  its  sacred  origin 
was  ascribed  to  it  in  consequence  of  its  age  and  reputation,  we 
cannot  determine.  The  personality  of  its  i^uthor,  as  described 
in  the  work  itself,  is  upon  its  &ce  mythical.  The  sages  im- 
plode Kanu  to  inform  them  of  the  sacred  laws,  and  he,  after 
relating  his  own  birth  from  Brahma,  and  giving  an  account  of 
the  creation  of  the  world,  states  that  he  received  the  Oode  from 
Brahma,  and  communicated  it  to  the  ten  sages,  and  requests 
Bhrigu,  one  of  the  ten,  to  repeat  it  to  the  other  nine,  who  had 
apparently  forgotten  it.    The  rest  of  the  work  is  then  admit- 


(a)  W.  &  B.  Introd.  84— 2a 
'H    YunaTAlkya  bat  been  wholly  trmnslaied  in 
1840).    An  Bnffluh  translation  of  the  whole  of  t) 


German  by  Profauor  Stantbr 
(1840).  An  Bngliih  tianslation  of  the  whole  of  the  find  book,  and  of  part  of 
the  lit.  baa  been  made  by  Dr.  Boer  (Calcutta,  1860).  The  entire  work  haa 
lately  been  transUted  by  Mr.  V.  N.  Mandlik  (Bombair,  1880).  Vrihaepati, 
whom  Dr.  BUhler  olaasei  in  the  lame  category,  ii  oulj  Imown  by  in^^manta 
dted  by  the  commentators,  and  by  Jagannatha  in  his  I>igest. 

(t)  See  Preface  by  Sir  W.  Jones,  p.  11,  and  general  note  at  the  end,  p.  863 
(London,  1796).    Y.  N.  MaudUk  IntrodacUoo,  46. 
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tedly  recited,  nofc  by  Mann  but  by  Bhrign  (k),  Mann,  the 
anoeetor  of  mankind,  was  not  an  individoa!,  but  simply  the 
impersonal  and  representative  man.  What  is  certain  is,  that 
among  the  Brahmanical  schools  was  one  known  as  the  School 
of  the  Manavas,  and  that  they  used  as  their  text  for  teaching 
a  series  of  Bntras,  entitled  the  Manava-Sntras.  The  Dharma- 
Satras  of  this  series  are  unfortunately  lost,  but  it  may  be  sup- 
posed that  they  were  the  concentrated  essence  from  which 
the  Manava  Dharma-Sastras  were  distilled.  Whether  the 
sect  took  its  name  from  a  real  teacher  called  Mann,  or  from 
the  mythical  being,  cannot  now  be  known  (Z). 

(  21.  The  age  of  the  work  in  its  present  form  is  placed  by  Hlf  •§: 
Bir  W.  Jones  at  1280  B.C. ;  by  Schlegel  at  about  1000  B.C. ) 
by  Mr.  Elphinstone  at  about  900  B.C. ;  and  by  Professor  M. 
Williams  at  about  the  5th  century  B.C.,  (m).  Professor  Max 
H&ller  would  apparently  place  it  as  a  post-Vedic  work,  at  a 
date  not  earlier  than  200  B.C.,  (n) .  One  of  his  reasons  for  this 
fiew,  vis.,  that  the  continuous  slokas  in  which  it  is  written  did 
not  come  into  use  until  after  that  date,  has  been  shown  not  to 
be  beyond  doubt,  as  Professor  Qoldstiicker  has  established 
their  existence  at  an  earlier  period  (o) .  Dr.  Bfihler,  howeyer, 
points  out  that  it  is  idle  to  discuss  the  date  at  which  the  work 
originally  composed,  when  it  is  evident  that  what  we  now 
has  been  repeatedly  remodelled  from  its  original  form. 
The  introdnction  to  Narada  states  that  the  work  of  Mann  VtWiMtwitoot. 
eriginally  consisted  of  1,000  chapters  and  100,000  slokas. 
Narada  abridged  it  to  12,000  slokas,  and  Sumati  again 
radnoed  it  to  4,000.  The  treatise  which  we  possess  must  be  a 
third  abridgment,  as  it  only  extends  to  2,085.  We  also  find 
a  Vriddha,  or  old,  Mann  quoted,  as  well  as  a  Brihant,  or  great, 
Mann.  Further,  while  the  existing  Mann  quotes  from  Vasishta 
a  rule  which  is  actually  found  in  his  treatise,  Vasishta  in  turn 
quotes  from  Mann  verses,  two  of  which  are  found  still,  and  two 


(I)  Mnu,  i.  1 1-eO,  no.  lit.  {  IS,  TiiL  j  !I04,  lii,  1 1.  This  flciion  of  radial 
kf  •m  mx\j  «§•  it  a  tori  of  oommoo  fonn  in  Hindu  worki  of  bo  treat  anikraltr. 
W.  4  B.  Inirod.  SI 

lin  A.    8.  Ui.  6SS|  1  M.  Diir.  Introd.  197  t  W.  A  B.  Inirod.  f?  |    Ind. 

Im)  lad.  Wiad.  tl6 1  Klpbinttooe,  S27  |  BUni.,  Praf.  to  Yajnafalkya,  10. 
a)  A.  8.  Ut.  61.  t44. 
9)  W.  A  B.  Introd.  14 

8 
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of  which  are  not  founds  one  of  these  latter  being  in  a  metre 
unknown  to  our  Manu.  Obviously,  the  interval  between  the 
Mann  quoted  by  Yaaishtai  and  the  Manu  who  quotes  Yasishta, 
must  be  very  considerable.  Further,  Baudhayana  quotes  Manu 
for  a  proposition  exactly  the  reverse  of  that  now  stated  by  him 
(ix.  §  89)..  Even  in  a  work  so  late  as  the  6th  century  a.d., 
verses  are  cited  from  Manu  which  can  only  be  found  in  part  in 
the  existing  work  (p)  •  The  same  fact  would  be  apparent,  as 
a  matter  of  internal  evidence,  from  the  contradictions  in  the 
pode  itself.  For  instance,  it  is  impossible  to  reconcile  the 
precepts  as  to  eating  flesh  meat  (g),  or  as  to  the  second  mar- 
riage of  women  (r).  Even  as  regards  men,  some  passages 
seem  to  indicate  that  a  man  could  not  marry  again  during 
the  life  of  his  first  wife,  while  in  others  second  marriages  are 
expressly  recognized  and  regelated  (a).  So  the  texts  which 
refer  to  the  marriage  of  a  Brahman  with  a  Sudra  woman 
(i),  and  to  the  procreation  of  children  upon  a  widow  for  the 
benefit  of  the  husband  {u),  are  evidently  of  different  periods. 
TajiiATalkyA.  §  22.  Next  to  Manu  in  date  and  authority  is  Yajnavalkya. 

No  Sutras  corresponding  to  it  have  been  discovered,  and  the 
work  is  considered  by  Professor  Stenzler  to  have  been  founded 
on  that  of  Manu.  It  has  been  the  subject  of  numerous  com- 
mentaries, the  most  celebrated  of  which  is  the  Mitakshara,  and 
is  practically  the  starting  point  of  Hindu  law  for  those  pro- 
vinces which  are  governed  by  the  latter.  Of  the  actual  author 
nothing  is  known.  A  Yajnavalkya  is  mentioned  as  the  person 
who  received  the  White  Yajur  Veda  from  the  Sun,  and  this 
mythical  personage  is  apparently  put  forward  as  the  author  of 
the  law-book.  Of  course  the  two  works  are  widely  distant  in 
point  of  time,  but  Dr.  Biihler  is  disposed  to  think  that  the 
Dharma-Sastras,  known  by  the  name  of  Yajnavalkya,  may 
have  been  based  on  Sutras  which  proceeded  from  the  school 
which  followed  the  Yedic  author,  or  perhaps  even  from  that 
author  himself  (v).  This,  of  course,  is  mere  conjecture.  As  in 


(p)  W.  k  B.  Introd.  16  n. 

(  q)  Manu,  iv.  §  260,  v.  §  7—67,  xi.  J  160—169. 

(  r)  Manu,  ▼.  §  167.  §  100—166,  ix.  §  66.  76,  176, 176,  Wl. 

(  «)  Manu,  T.  §  167,  viu.  §  204.  ix.  §  77--87, 101, 102. 

(  t)  Manu,  iii.  ^  18—19,  ix.  9  148-166,  178,  x.  §:64-67. 


(  t)  Manu,  iii.  §  18—19,  ix.  9  148-166,  178,  x.  §:64-67. 

(u)  Manu,  ix.  {66—66.  120,  148,  162—166, 167.  190, 191,  208. 

(v)  Yaj.,  i.  §  1,  ui.  1 110;  A.S.  Lit.  329  ;  W.  A  B.  Introd.  28. 
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the  case  of  Manuj  an ''  old"  and  a  ''  great"  Yajnavalkya  are 
spoken  of,  evidencing  the  existence  of  seyeral  editions  of  the 
same  work.  Its  date  can  only  be  determined  approximately 
within  wide  limits.  It  is  nndonbtedly  much  later  than  Mann, 
as  is  shown  by  references  to  the  worship  of  Ganesa  and  the 
planets,  to  the  ose  of  deeds  on  metal  plates,  and  the  endow- 
ment of  monasteries,  while  other  passages,  speaking  of  bald 
heads  and  yellow  robes,  are  supposed  to  be  allusions  to  the 
Buddhists  (w).  Professor  Wilson  points  out  that  '*  passages 
taken  from  it  have  been  found  on  inscriptions  in  every  part 
of  India,  dated  in  the  tenth  and  eleventh  centuries.  To  have  Hlf  ■§•. 
been  so  widely  diffused,  and  to  have  then  attained  a  general 
character  as  an  authority,  a  considerable  time  must  have 
elapsed,  and  the  work  must  date  therefore  long  prior  to  those 
inscriptions."  He  considers  that  the  mention  of  a  coin, 
Nanaka,  which  occurs  in  Yajnavalkya,  refers  to  one  of  the 
coins  of  Kanerki,  and  therefore  establishes  a  date  later  than 
200  A.D.  This  inference,  however,  is  considered  by  Professor 
Max  Mfiller  to  be  very  doubtful.  Passages  from  Yajna- 
valkya are  found  in  the  Panchatantra,  which  cannot  be  more 
modem  than  the  end  of  the  fifth  century  {x),  and  it  is  quoted 
wholesale  in  the  Agni  Purana,  which  is  supposed  to  be  earlier 
than  the  eighth  century  (y).  It  seems  therefore  tolerably 
certain  that  the  work  is  more  than  1,400  years  old,  but  how 
much  older  it  is  impossible  to  state  (z). 

§  28.  The  last  of  the  complete  metrical  Dharma-Sastras  Nanda. 
which  we  possess  is  the  Narada-Smriti ;  part  of  which  is  to 


(it)  Ta).,  L  §  270,  271.  272,  284,  818,  ti.  §  186. 
0  Wilfont  Works,  it.  80. 
y)  Wilton'f  Worki,  Hi.  87,  90.    See  SteDxler't  Preface,  10 ;  A.  8.  Lit  880. 


Mr 

eimmiiiatioii 


ro«u|li1jr  tiaie  that  1  conrider  it  to  be  later  than  Manu,  Vnnthta,  Gautama, 
GaBKba,  Likhita.  and  Harita,  nearly  contemporaneons  with  Vishna  and  prior  to 
Paiaaara  and  otnert.     It  does  not  seem  to  have  at  any  one  time  formed  the 


diatiact  haaie  of  the  Aryan  law,  like  Mann,  Oantama,  ^ankha,  Likhita,  and 
Pkraaarm  :  hat  aa  bearing  the  impreee  of  the  letding  exponent  of  the  doetrinoa 
of  the  waite  Tajonrada,  it  formed  the  principal  guide  of  the  flftfen  Sakhae  of 
that  Veda.  These  Sakhaa.  ae  we  find  from  the  Charana  Vyaha  and  other  antho- 
ritiee,  have  chieflv  predominated  in  the  ooantriee  to  the  North  of  the  Narmada." 
At  p.  40  he  aaye  ^*  Tajnaralkya  himself  is  only  one  of  the  nameroos  8mritikars» 
and  his  anthority  outside  his  own  Bakha  is  of  no  pocnliar  importance.**  This 
latter  statement  seems  inconsistent  with  the  fact  that  the  commentators  of 
srery  district  of  India  refer  to,  and  rely  on,  his  anthority. 
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be  found  in  Weet  and  Bolder ;  and  the  whole  of  which  has 
been  very  recently  translated  by  Dr.  Jolly.  The  work,  as 
nsnalj  is  ascribed  to  the  divine  sage  Narada,  and  purports 
to  have  been  abstracted  by  him  from  the  second  abridgment 
of  Mann  in  4,000  slokas.  It  differs  from  Mann,  however, 
in  many  most  important  respects,  which  are  enumerated 
by  Dr.  Biihler  and  Dr.  Jolly.  One  point  of  even  greater 
importance  than  any  mentioned  by  them,  is  the  rank  he 
giyea  to  the  adopted  son.  Manu  places  him  third  in  the 
order  of  sons,  and  Narada  places  him  ninth,  thereby  exclud- 
ing him  from  the  list  of  collateral  heirs  (a).  It  is,  of  course, 
possible  (and  I  think  probable)  that  in  this  respect  Narada 
may  be  really  following  what  was  the  original  and  genuine 
text  of  Manu.  With  this  exception,  if  it  be  one,  the  whole 
of  Narada  is  marked  by  a  modem  air  as  compared  with 
Manu.  Some  of  his  rules  for  procedure  in  particular,  seem 
to  anticipate  the  English  principles  of  special  pleading  (b)« 
The  same  mode  of  comparison  also  establishes  that  Narada 
is  more  recent  than  Yajnavalkya.  On  the  other  handj  his 
age  is  so  much  greater  than  that  of  the  Mitakshara,  that  he 
is  not  only^  quoted  throughout  that  work,  but  quoted  as  one 
of  the  inspired  writers.  His  views  also  appear  to  be  of  a 
more  ancient  character  than  those  announced  by  Katyayana^ 
Yrihaspati,  Yama^  and  other  Smritis  referred  to  by  the  oom- 

Hifl  ago.  montators.     The  result,  according  to  Dr.  Jolly,  is,  that  the 

Narada-Smriti  should  be  placed  about  the  5th  or  6th  cen- 
tury, or  perhaps  a  little  later ;  that  is  to  say,  about  mid-way 
between  Yajnavalkya  and  the  time  when  the  Smritis  ceased 
to  be  composed.  No  different  versions  of  the  work  are  ever 
quoted. 

BacoDdary  &  24.  Of  still  later  date  than  Narada,  is  a  class  of  Smritis, 

which  are  described  by  Dr.  Biihler  as  '^  secondary  redactions 
of  metrical  Dharma-Sastras.''  Under  this  head  he  enume- 
rates '^  the  various  Smritis  which  go  under  the  names  of 
Angiras,  Atri,  Daksha,  Devala,  Prajapati,  Yama,  Likhita, 
Vyasa,   Sankha,   Sankha   Likhita,  Vriddha-Satatapa.     All 


Smritit, 


(a)  Manu.  iz.  §  169 ;  Nar.  ziii.  §  46. 
(h)  8««  Nar.  i.  §  60-67. 
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these  works  are  very  small  and  of  little  significance.  Tliat 
they  are  really  extracts  from,  or  modem  versions  of,  more 
extensive  treatises,  and  not  simply  forgeries,  as  has  been 
supposed,  seems  to  follow  from  this,  that  some  of  the  verses 
qnoted  by  the  older  commentators  of  Yajnavalkya  and  Mann, 
snch  as  Yijnanesvara,  are  actually  fonnd  in  them,  whilst 
they  cannot  be  the  original  works  which  those  lawyers  had 
before  them,  becanse  other  verses  qnoted  are  not  fonnd  in 
them.  In  the  case  of  the  Vriddha-Satatapa-Smriti,  the 
aathor  himself  states  in  the  beginning  that  he  only  gives 
an  extract  from  the  larger  work''  (e).  Of  conrse,  the  texts 
contained  in  these  works  may  be  very  ancient,  though  the 
editions  which  contain  them  are  comparatively  modem. 
Many  of  the  names  in  the  above  list  are  actually  enumerated 
by  Yajnavalkya  as  original  sources  of  law  (d).  They  must, 
therefore,  have  existed,  though  not  in  their  present  shape, 
long  before  his  time. 

6  26.  n.  Ths  CSommbmtatobs. — ^All  the  works  which  come  Anthority  of 
under  the  head  of  Smritis  agree  in  this — ^that  they  claim, 
and  are  admitted  to  possess,  an  independent  authority.  One 
Bmriti  occasionally  quotes  another,  as  one  Judge  cites  the 
opinion  of  another  Judge,  but  every  part  of  the  work  has  the 
same  weight,  and  is  regarded  as  the  utterance  of  infallible 
^tfa.  No  doubt  these  Smritis  exhibit  the  gpreatest  differ- 
ence in  their  statements,  owing  to  the  lapse  of  time,  and, 
probably,  in  part  to  local  peculiarities.  Parasara,  one  of 
the  latest  of  this  class,  recognized  this  difference,  and  its 
cause,  and  is  recorded  as  laying  down  that  the  Institutes 
of  Mann  were  appropriate  to  the  Krita  Tuga,  or  first  age ; 
those  of  Oautama  to  the  TVeta,  or  second  age ;  those  of 
Sctfikha  and  Likhita  to  the  Dvapara,  or  third  age ;  and  his 
own  to  the  Ktdi,  or  sinful  age,  which  still  continues  {e). 
Unhappily,  the  legal  portion  of  his  work,  which  we  may 

(e)  W.  A  B.  loirod.  90.  For  oonpleU  lift  of  the  Smritb,  fee  ibid.  18 1  1  Mori. 
Dk.  lOS  I  Stokei,  H.  L.  B.  6 1  Ind.  Witd.  Sll.    V.  N.  ILudHk,  iIt. 

(d)  "Mmo,  Aftri,  VithoQ,  HariU.  YainanklkyA,  UMmat,  AngirM,  Ttma, 
ApMUmba,  BMBfvta,  KatjajMiA,  VrihMpitti,  ParsMrm,  Vjam^  SMikha  LikhiU. 
DAkihs,  0«viMUL  BaUtapi.  ftod  VMiahilis,  »r«  thej  who  hare  promulgated 
Dhanaa-SMtru.''  Tai.  i.  9  4, 6.  See  an  elaborate  examination  of  Uieee  worke. 
V.  M.  Naadlik,  Apn.  I. 

it)  1  Stra.  H.  L.  rref.  12.  Mann,  m  we  now  poeteet  it,  mentions  all  four 
H^.    i.f  81-66. 
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imagine  was  foanded  on  some  •  attempt  at  historical  prin- 
oiples^  has  disappeared.  Later  writers  assome  tliat  the 
Smritis  constitute  a  single  body  of  law,  one  part  of  which 
supplements  the  other,  and  every  part  of  which,  if  properly 
understood,  is  capable  of  being  reconciled  with  the  other  (/)• 
To  a  certain  extent  this  may,  perhaps,  be  true,  as  none  of 
the  Dharma-Sutras,  or  Dharma-Sastras,  purport  to  cover 
the  whole  body  of  law  (g).  But  the  variances  between  them 
are  not,  and  could  not  in  the  nature  of  things  be,  recon- 

Tbeir  aniiqiiity.  cilable.    The  Unquestioning  acceptance  of  the  whole  mass  of 

Smritis  in  bulk,  could  only  arise— ^r«^  when  their  antiquity 
had  become  so  great  that  the  real  facts  which  they  repre- 
sented had  been  forgotten,  and  that  a  halo  of  semi-divinity 
had  encircled  their  authors ;  and,  secondly,  when  the  exist- 
ing law  had  come  to  rest  on  an  independent  foundation  of 
belief,  so  as  to  be  able  to  maintain  itself  in  defiance  of  the 
authorities  on  which  it  was  based.  A  direct  analogy  may 
be  found  in  modern  theology,  where  systems  of  the  most 
w  conflicting  nature  are  aU  referred  to  the  same  documents, 
which  are  equally  at  variance  with  each  other  and  with  the 
dogmas  which  they  are  made  to  support. 

§  26.  Far  the  weightiest  of  all  the  commentaries  is  that  by 
Yijnanesvara,  known  as  the  Mitakshara  {h).     Its  authority  is 

HiUkaUn.        supreme  in  the  City  and  Province  of  Benares,  and  it  stands 

at  the  head  of  the  works-  referred  to  as  settling  the  law  in 
the  South  and  West  of  India.  It  is  the  basis  of  the  works 
which  set  out  the  law  in  Mithila.  In  Bengal  alone  it  is  to  a 
certain  extent  superseded  by  the  writings  of  Jimuta  Vahana 
and  his  followers,  while  in  Ouzerat  the  Mayukha  is  accepted 
in  preference  to  it,  in  the  very  few  points  on  which  they 
differ  (i).     His  age  has  been  fixed  by  recent  research  to 


(/)  It  teemf  doubtful  whether  Manu  ooufidered  that  any  texts  except  thoee  of 
the  Vedas  were  nooeeaarily  true,  and  therefore  recoocUable.     Bee  U.  §  14,  16. 

(y)  W.  and  B   Introd.  3,  32 1  Btens.  Preface,  6. 

(a)  The  portion  of  thU  work  which  treata  of  Inheritance  ia  familiar  to  atudenti 
by  Mr.  Oolebrooke's  translation.  The  portion  on  Judicial  Procedure  has  been 
translated  by  Mr.  W .  MacNaghten,  and  forms  the  latter  part  of  the  first  toIiuim 
of  his  work  on  llindu  law.  A  table  of  contents  of  the  entire  work  will  bo  found 
at  the  end  of  the  first  volume  of  Borrodaile's  Reports  (folio.  1826). 

(t )  Colebrooko's  note,  1  Stra  U.  L.  SI? :  W.  and  B.  1,  KrUhnaji  v.  Pandu- 
rang,  12  Bom.  11.  O.  66,  GoUectm-  of  Madura  ▼.  Moottoo  Ramalinga^  12  M,  I.  A. 
437,  8.  C.  10  Suth.  (P.  C.)  17 ;  S.  0.  1  B.  L.  R.  (P.  C.)  1. 
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be  the  latter  part  of  the  eleventh  century  (k).  His  work  is 
followedi  with  oocasional  though  slight  variances,  by  the 
writers  to  whom  special  weight  is  attribated  in  the  other 
provinces. 

§  27.  The  principal  of  these  works  in  Soathem  India  are  AaUioritiM  in 
the  Smriti  Chandrika,  the  Daya-Vibhaga,  the  Sarasvati  ^'^^•™  l»«^ 
Yilasai  and  the  Yyavahara  Nimaya  (Q.  The  Smriti  Chan- 
drika  was  written  by  Devanda  Bhatta,  daring  the  existence 
of  the  Vijayanagara  dynasty  in  the  Deccani  and  his  date  is 
stated  by  Dr.  Barnell  to  have  been  abont  the  middle  of  the 
18th  century.  The  only  translation  as  yet  published  is  that 
by  Eristnasawmy  Iyer;  Madras,  1867.  Dr.  Goldstiicker  is 
stated  by  Dr.  Bumell  (m)  to  have  left  an  edition  and  transla- 
tion ready  for  the  press,  but  it  appears  never  to  have  been 
printed.  The  Sarasvati-Vilasa  was  written  in  the  beginning 
of  the  16th  century  by  Pratapa  Ruda  Deva  one  of  the  kings 
of  Orissa.  It  has  recently  been  translated  by  the  Rev.  Mr. 
Foulkes  (n).  To  Dr.  Bumell  we  owe  translations  of  the  two 
other  works  above  mentioned.  The  Daya-Yibhaga  was 
written  by  Madhaviya,  who  was  prime  ministor  of  several 
kings  of  the  Yijayanagara  dynasty,  and  who  flourished 
daring  the  latter  half  of  the  14th  century.  The  Yyavahara- 
Nimaya  was  written  by  Yaradaraja,  of  whom  his  editor 
remarks,  "it  is  impossible  to  say  any  more  than  that  he  was 
probably  a  native  of  the  Tamil  country,  and  lived  at  the  end 
of  the  16th  or  beginning  of  the  17th  century/' 

§  28.  The  works  which  supplement  the  Mitakshara  in  WctUn  Indift. 
Western  India  are  the  Yyavahara  Mayukha,  and  the  Yira- 
mitrodaya.  Of  these,  the  Mitakshara  ranks  first  and  para- 
mount in  the  Maratha  country  and  in  Northern  Eanara,  while 
in  Guserat,  and  apparently  also  in  the  Island  of  Bombay,  the 
Mayukha  is  considered  as  the  over-ruling  authority  when 
there  is  a  different  of  opinion  (o).  The  Mayukha  has  been 
translated  by  Mr.  Borrodaile,  and  quite  recently  by  Mr. 

i  k)  W.  aaa  B.  4. 


I)  Bee  ColUeUrr  of  Madura  ▼.  Moottoo^RamaHnga^  ant4  |  96,  noia  (i). 

im)  Prtf .  to  VAimdiAJa. 
ml  Foolke't  Preface  to  SmmitaU  ViImr,  tii. 
o)  W.  mad  B.  S,  3,  Kriihnan  ▼.  Panduranc^  anU,  S  96,  note  (I)  I  LaUubhmi  ▼. 
Mankuvarhai,  9  Bora. ,  418.    The  Marukba  i*  aleo  leld  to  be  as  aothority  Para- 
■oaat  totbe llitakibara in  theNorth  Konkan.  Sakharam  ?.  Sitahai,  S Bom., 869. 
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V.  N.  Mandlik.  It  is  written  by  Nilakantha^  whose  family 
appears  to  have  been  of  Mahratta  origin^  but  settled  in 
Benares.  He  lived  aboat  1600  A.D.,  and  his  works  came 
into  general  use  about  1700.  The  Yiramitrodaya  was  written 
by  Mitra  Misra^  and^  like  the  Mayukha>  follows  the  Mitak- 
shara  in  most  points.  Its  composition  may  be  assigned  to 
the  beginning  of  the  17th  century  (p).  It  has  lately  (1879) 
been  translated  by  Oolapchandra  Sarkar  Sastri.  It  is  rather 
a  Benares  than  a  Bombay  authority^  and  of  inferior  weight 
to  the  Mayukha  in  Western  India  (9).  Other  works  of 
authority  in  Western  India  are  mentioned  by  Dr.  BUhler  in 
his  Introduction,  but  being  untranslated  I  have  not  referred 
to  them  any  further. 

§  29.  In  Mithila  (or  Tirhut  and  North  Behar)  the  Mitak- 
shara  is  also  an  authority,  though  the  Pundits  of  that  dis- 
trict appear  to  be  in  the  habit  rather  of  referring  to  the  Yi- 
yada  Ohintamani  and  Yyavahara  Chintamani  of  Yaohespati 
Misra,  whose  laws  they  say  "  are  to  this  day  venerated  above 
all  others  by  the  Mithilas/^  and  the  Betnakara  and  the  Yivada 
Chandra  (r).  The  date  of  the  former  is  put  by  Mr.  Cole- 
brooke,  writing  in  1796,  as  ten  or  twelve  generations  pre- 
viously, that  is  about  the  middle  of  the  15th  century.  The 
Yivada  Chintamani  has  been  translated  by  Prossonno 
Coomar  Tagore.     Of  the  other  works  I  only  know  the  name. 

§  30.  The  two  special  works  on  adoptioUi  viz.,  the  Dattaka 
Chandrika  and  the  Dattaka  Mimamsa,  possess  at  present 
an  authority  over  other  works  on  the  same  subject,  which  is, 
perhaps,  attributable  to  the  fact  that  they  became  early 
accessible  to  English  lawyers  and  Judges  from  being  trans- 
lated by  Mr.  Sutherland.  Mr.  W.  H.  MacNaghten  says  of 
them  («).  "  In  questions  relative  to  the  law  of  adoption, 
the  Dattaka  Mimamsa  and  Dattaka  Chandrika  are  equally 
respected  all  over  India;  and  where  they  differ,  the  doctrine 
of  the  latter  is  adhered  to  in  Bengal  and  by  the  Southern 
jurists,  while  the  former  is  held  to  be  the  infallible  guide  in 

(l>)  W.  and  B.  10. 

(q)  Oollector  of  Madura  ▼.  MooUoo  Ramalinga,  12  M.  I.  A.  488,460,  anUi 
note(i).  Dhondu  Chirav  ▼.  Qangahaif  8  Bom.,  869. 

(r)  Ridch^jmttu  v.  Rajunder,  2  M.  I.  A.  184, 146;  Coleb.  Pref.  to  Dig.  19. 
(•)  W.  MaoN.  Preface  zxiii.  A  p.  74. 
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the  provinces  of  Mithila  and  Benares/'  This  statement 
was  accepted  by  the  Judicial  Committee  in  the  Ramnad 
case  {t),  and  has  no  donbt  largely  added  to  the  weight 
which  the  works  would  otherwise  have  possessed.  On  the 
other  hand,  Mr.  V.  N.  Mandlik  states  positively  as  to  the 
Bombay  Presidency,  that  the  Dattaka  Mimamsa  ''  was  not 
even  known  to  the  people  in  original  for  many  years  after 
the  publication  of  its  translation  under  the  auspices  of  Oo- 
vemment.  And  now  the  people  are  guided  by  the  Nimaya 
SindhUj  the  Yiramitrodaya,  the  Kausnibha,  the  Dharma 
Sindhu,  the  Mayukhas,  and  not  by  Uie  Mimamsa  or  the 
Chandrika"  (u).  Mr.  W.  H.  MacNaghten  had  no  special 
knowledge  of  Southern  India.  It  is  possible  that  he  was 
equally  mistaken  as  to  the  acceptance  of  these  works  in 
the  Madras  Presidency  (v).  Probably  his  belief  that  the 
Dattaka  Chandrika  was  an  authority  in  Southern  India 
arose  from  his  supposing  that  it  was  written  by  Devanda 
Bhatta,  the  author  of  the  great  southern  work  the  Smriti 
Chandrika.  But  there  seems  strong  reason  to  doubt  this. 
The  last  verse  of  the  original  work  expressly  states  that  the 
author's  name  was  Kuvera,  but  because  the  author  avowed 
himself  to  be  the  writer  of  the  Smriti  Chandrika,  which  was 
known  to  be  the  production  of  Devanda  Bhatta,  the  latter 
name  was  substituted  by  Mr.  Sutherland  in  his  transla- 
tion (ut).  Now  Mr.  Y.  N.  Mandlik  points  out  {x)  that  there 
were  several  works  named  Smriti  Chandrika  by  different 
authors,  and  that  there  is  strong  internal  evidence  for  sup- 
posing that  the  Dattaka  Chandrika  and  the  Smriti  Chan- 
drika of  Devanda  Bhatta  were  by  different  writers,  while  the 
influence  possessed  by  the  former  work  in  Bengal  could 
only  be  accounted  for  by  supposing  that  it  was  really  writ- 
ten by  Kuvera,  who  was  a  Bengal  author. 
Nanda  Pandita,  the  author  of  the  Dattaka  Mimamsa,  was 

(0  CollMtor  qfMtAura  ▼.  MooUoo  Ramalinga,  IS  M.  I.  A.  4S7,  8.  0.  10  Sntb. 
(?.  0.)  17i  8.  0. 1  B.  L.  B.  (P.  0.)  1.  ^_         ^  ^^^ 

(«)  v.  11.  lUadlik,  iBirodooiion  79.  Wott  &  Dtthler  (pp.  1  A  3)  »j  tb*t  Um 
D.  M.  A  D.  Ch.  are  now  trwted  In  Bombay  m  rapplemenUry,  bat  inferior, 
A«tKoriUM. 

Iv)  See  Neboa't  SoknitUio  Bindj  87.  n.  citiDf  a  nail? e  of  Madraa  oo  iUi  point. 

(w)  BtokM,  H.  L.*B.  MS. 

(•)  V.  iTlfandlik.    InirodneUoa  73. 
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a  member  of  a  Benares  family,  wliose  descendants  of  the 
ninth  generation  are  stated  by  Mr.  Y.  N.  Mandlik  to  be 
still  flourishing  in  upper  India.  He  must,  thereforOi  have 
lived  about  250  or  300  years  ago  {y). 

§  31.  In  Bengal,  the  Mitakshara  and  the  works  which  fol- 
low it  have  no  authority,  except  upon  points  where  the  law 
of  that  province  is  in  harmony  with  the  rest  of  India.  In 
respect  to  all  the  points  on  which  they  disagree,  the  treatise 
of  Jimuta  Yahana  is  the  starting  point,  just  as  that  of  Yijna* 
nesvara  is  elsewhere.  Little  is  known  either  of  his  identity 
or  of  his  age.  Many  portions  of  his  work  are  supposed  to  be 
a  refutation  of  the  Mitakshara,  and  he  is  expressly  named  and 
followed  by  Raghunandana,  who  lived  in  the  beginning  of  the 
16th  century.  His  date,  therefore,  must  fall  between  the 
latter  period  and  whatever  time  may  be  assigned  to  Yijnanes- 
vara  (2;.)  His  authority  must  have  been  overpowering,  as  no 
attempt  seems  ever  to  have  been  made  to  question  his  views 
except  in  minute  details ;  and  the  principal  works  of  the 
Bengal  lawyers  since  his  time  have  consisted  in  commentaries 
on  his  treatise.  Particulars  of  these  works  will  be  found  in 
Mr.  Golebrooke's  Prefaces  to  the  Daya  Bhaga  and  to  Jagan- 
natha's  Digest.  The  only  other  work  of  the  Bengal  school 
which  I  know  of  in  an  English  form  is  the  Daya-Krama- 
Sangraha  by  Sri  Krishna  Tarkalankara,  translated  by  Mr. 
Wynch.  It  is  very  modern,  its  author  having  lived  in  the 
beginning  of  the  last  century,  but  it  is  considered  as  of  high 
authority.  It  follows,  and  develops,  the  peculiarly  Brahmani- 
cal  views  of  the  Daya  Bhaga. 

§  32.  Before  quitting  this  part  of  the  subject,  a  few  words 
should  be  said  aa  regards  two  digests  made  under  European 
influence.  I  mean  the  Vivadarnava  Setu,  compiled  at  the 
request  of  Warren  Hastings,  and  commonly  known  as 
Halhed's  Qentoo  Code,  from  the  name  of  its  translator ;  and 
the  Vivada  Bhangarnava,  compiled  at  the  instance  of  Sir 
William  Jones  by  Jagannatha  Terkapunchanana,  and  trans- 
lated by  Mr.  Golebrooke,  which  is  generally  spoken  of  as 


(y)  V.  N.  Mandlik.    Introduction  72  and  p.  488. 
(•)  Bm  ante,  f  26. 
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Jagannatlia's,  or  Colobrooke's,  Digest.  The  former  work,  in  JjJJ^****'* 
ito  English  garb,  is  qnite  worthless.  It  was  translated  by  Mr. 
Halhed,  not  from  the  original  Sanskrit,  of  which  he  was  igno- 
rant,  bat  from  a  Persian  version  supplied  to  him  by  his  inter- 
preter, which  Sir  W.  Jones  describes  as  '^  a  loose,  injudicious, 
epitome  of  the  original  Sanskrit,  in  which  abstract  many  essen- 
tial passages  are  omitted,  thongh  several  notes  of  little  conse- 
qnence  are  interpolated,  from  a  vain  idea  of  elucidating,  or 
improving,  the  text"  (a).  No  such  drawback  exists  in  the 
case  of  the  latter  work,  which  was  translated  by  one  who 
was  not  only  the  greatest  Sanskrit  scholar,  but  the  greatest 
Sanskrit  lawyer,  whom  England  has  ever  produced.  But 
Mr.  Colebrooke  himself  early  hinted  a  disapproval  of  Jagan- 
natha's  labours  as  abounding  with  frivolous  disquisitions, 
and  as  discussing  together  the  discordant  opinions  main- 
tained by  the  lawyers  of  the  several  schools,  without  distin- 
guishing which  of  them  is  the  received  doctrine  of  each 
school,  or  whether  any  of  them  actually  prevail  at  present. 
This  feature  drew  down  upon  the  Digest  the  criticism  of 
being  "  the  best  law-book  for  a  Counsel  and  the  worst  for  a 
Judge"  (b).  On  the  other  hand,  Mr.  Justice  Dwarkanath 
Mitier,  who  was  of  the  greatest  eminence  as  a  Bengal 
lawyer,  lately  pronounced  a  high  eulogium  upon  Jagannatha 
and  his  work,  of  whom  he  says  :  ''  I  venture  to  aflirm  that, 
with  the  exception  of  the  throe  leading  writers  of  the  Ben- 
gal school,— namely,  the  author  of  the  Daya  Bhaga,  the 
author  of  the  Dayatatwa,  and  the  author  of  the  Daya-krama- 
saDgraha,-^he  authority  of  Jagannatha  Turkopunchanana, 
is,  so  far  as  that  school  is  concerned,  higher  than  that  of  any 
other  writer  on  Hindu  Law,  living  or  dead,  not  even  ex- 
cluding Mr.  Colebrooke  himself  {c).  It  certainly  seems  to 
me  that  Jagannatha's  work  has  fallen  into  rather  undeserv- 
ed odium.  As  a  repertory  of  ancient  texts,  many  of  which 
are  nowhere  else  accessible  to  the  English  reader,  it  is 
simply  invaluable.     His  own  Commentary  is  marked  by  the 

(c)  Praf.  to  Colabrooke*!  Difett,  10. 

(b)  Praf .  io  Diffett.,  11 1  Pref.  to  Dajra  Bhoffft  ;  2  Stra.  H.  L.  176 ;  Pref .  to 
StffE.  H.  L.  18. 
(r)  r«ry  Kolitany  ▼.  Honftram,  18  B.  L.  R.  50,  8.  C.  19  Sath.  804. 
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minate  balancing  of  conflicting  views  wliich  is  common  to 
all  Hindu.lawyers.  But  as  he  always  give  the  names  of  hia 
authorities;  a  very  little  trouble  will  enable  the  reader  to 
ascertain  to  what  school  of  law  they  belong.  His  own  opiniouj 
whenever  it  can  be  ascertained^  may  generally  be  relied 
on  as  representing  the  orthodox  view  of  the  Bengal  school. 
Oniyiwoschooif      §83.  III.  DiFfSBiMT  Schools  OF  Law. — The  term '' school 

of  law>''  aa  applied  to  the  different  legal  opinions  prevalent 
in  different  parts  of  Indiaj  seems  to  have  been  first  used  by 
Mr.  Golebrooke  (d).  He  points  out  that  there  really  are 
only  two  schools  marked  by  a  vital  difference  of  opinion, 
viz.j  those  who  follow  the  Mitakshara,  and  those  who  follow 
the  Daya  Bhaga.  Those  who  isAl  under  the  former  head 
are  again  divided  by  minor  differences  of  opinion,  but  are 
in  principle  substantially  the  same.  Of  course  in  every  part 
of  India,  though  governed  by  practically  the  same  law,  the 
pundits  refer  by  preference  to  the  writers  who  lived  nearest 
to,  and  are  best  known  to,  themselves;  just  as  English, 
Irish,  and  American  lawyers  refer  to  their  own  authorities, 
when  attainable,  on  any  point  of  general  jurisprudence. 
This  has  given  rise  to  the  idea  that  there  are  as  many 
schools  of  law  as  there  are  sets  of  local  writers,  and  the  sub- 
division has  been  carried  to  an  extent  for  which  it  is  impos- 
sible to  suggest  any.  reason  or  foundation.  For  instance, 
Mr.  Morley  speaks  of  a  Bengal,  a  Mithila,  a  Benares,  a 
Maharashtra,  and  a  Dravida  School,  and  subdivides  the 
latter  into  a  Dravida,  a  Karnataka  andan  Andhra  division  {0), 
So  the  Madras  High  Court  and  the  Judicial  Committee  dis- 
tinguish between  the  Benares  and  the  Dravida  schools  of 
law  (/),  and  a  distinction  between  an  Andhra  and  a  Dravida 
School  has  also  received  a  sort  of  quasi-recognition  {g).  On 
the  other  hand.  Dr.  Burnell  ridicules  the  use  of  the  terms 
Karnataka  and  Andhra,  which  he  declares  to  be  wholly 

(d)  1  Btra.  H.  L.  316.  As  to  the  mode  in  wbioh  taoli  diveri^enoM  tprang  up. 
Me  the  romarka  of  the  Jadioial  Oommittee  in  the  Ramnad  com,  OolUcior  o/ 
Madura  ?.  Moottoo  Ramalinga,  12  M.  I.  A.  486 ;  S.  0. 10  Suth.  (P.  0.)  17  i  8.  CT. 
1  B.  L.  R.  (P.  0  )  1. 

(»)  IM.  Dig.  Introd.  221. 

(/)  Bee  the  Ramnad  adoption  suit,  2  M&d.  H.  0.  206  j  12  M.  I.  A.  997$  9^pr«^ 
note  (d). 

(y)  Naraiammal  v.  Balaramacharlu,  I  Mad.  H.  0.  420. 
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destitnie  of  meaning,  while  the  term  Dravidian  has  a  very 
good  philological  sense,  bat  no  legal  signification  whatever. 
Practically  he  agrees  with  Mr.  Colebrooke  in  thinking  that 
the  only  distinction  of  real  importance  is  between  the  fol- 
lowers of  the  Mitakshara  and  the  followers  of  the  Daya 
Bhaga  (h). 

§  84.  In  discussing  this  subject,  it  seems  to  me  that  we  c^atat  of 
most  distinguish  between  differences  of  law  arising  from  ^'•"•"®*' 
differences  of  opinion  among  the  Sanskrit  writers,  and  differ- 
ences of  law  arising  from  the  fact  that  their  opinions  have 
never  been  received  at  all,  or  only  to  a  limited  extent.  In 
the  former  case  there  are  "Veally  different  schools  of  law ; 
in  the  latter  case  there  are  simply  no  schools.  I  think  it 
will  bo  found  that  the  differences  between  the  law  of  Bengal 
and  Benares  come  under  the  former  head,  while  the  local 
variances  which  exist  in  the  Punjab,  in  Western,  and  in 
Southern,  India,  come  under  the  latter  head. 

§  85.  Any  one  who  compares  the  Daya  Bhaga  with  the  ^^  ^i^ 
Mitakshara  will  observe  that  the  two  works  differ  in  the 
most  vital  points,  and  that  they  do  so  from  the  conscious 
application  of  completely  different  principles.  These  will  be 
discussed  in  their  appropriate  places  through  this  work,  but 
may  be  shortly  summarised  here. 

First ;  the  Daya  Bhaga  lays  down  the  prindple  of  religi-  '**^ 
ous  efficacy  as  the  ruling  canon  in  determining  the  order  of 
succession;  consequently  it  rejects  the  preference  of  agnates 
to  cognates,  which  distinguishes  the  other  systems,  and 
arranges  and  limits  the  cognates  upon  principles  peculiar  to 
iteelf  (t). 

Secondly;  it  wholly  denies  the  doctrine  that  property  is  "^ 
by  birth,  which  is  the  corner-stone  of  the  joint  family 
system.  Hence  it  treats  the  father  as  the  absolute  owner 
of  the  property,  and  authorises  him  to  dispose  of  it  at  his 
pleasure.  It  also  refuses  to  recognize  any  right  in  the  son 
to  a  partition  during  his  father's  life  (k). 

Thirdly ;  it  considers  the  brothers,  or  other  collateral 

(K)  Prof,  io  Varadnjah,  6 1  Nelfon't  View  of  Hindn  Law,  SI  t  V.  N.  Mandlik. 
lotrodaeUon,  70. 
(0  8€«  po9t,  i  428.  et  teq.  (k)  See  poit,  §  831,  S88. 


80  SOUROES   OF  HINDU  LAW 

members  of  the  joint  family^  as  holding  their  shares  in 
quasi-severaltyi  and  consequently  recognizes  their  right  to 
dispose  of  them  at  their  pleasure,  while  still  undivided  {I). 

Fourthly  ;  whether  as  a  result  of  the  last  principle,  or  upon 
independent  grounds,  it  recognizes  the  right  of  a  widow  in 
an  undivided  family  to  succeed  to  her  husband's  share,  if  he 
dies  without  issue,  and  to  enforce  a  partition  on  her  own 
account  (m)» 

Facti^m  vaUt.  It  is  usual  to  speak  of  the  doctrine /oc^tim  valet  as  one  of 

universal  application  in  the  Bengal  school.  But  this  is  a 
mistake.  When  it  suits  Jimuta  Yahana,  he  uses  it  as  a 
means  of  getting  over  a  distinct  prohibition  against  alien- 
ation by  a  father  without  the  permission  of  his  sons  (n).  I 
am  not  aware  of  his  applying  the  doctrine  in  any  other  case. 
No  Bengal  lawyer  would  admit  of  any  such  subterfuge  aa 
sanctioning,  for  instance,  the  right  of  an  undivided  brother 
to  dispose  of  more  than  his  0¥m  share  in  the  family  property 
for  his  private  benefit,  or  as  authorising  a  widow  to  adopt 
without  her  husband's  consent,  or  a  boy  to  be  adopted  after 
upanayana,  or  marriage.  The  principle  is  only  applied 
where  a  legal  precept  has  been  already  reduced  by  inde- 
pendent reasoning  to  a  moral  suggestion. 

FeoiAlet  in  ^^  §  36.  Now,  in  all  the  above  points  the  remaining  parts  of 

India  agree  with  each  other  in  disagreeing  with  Jimuta 
Yahana  and  his  followers.  Their  variances  inter  ae  are 
comparatively  few  and  slight.  Far  the  most  important  is 
the  difference  which  exists  between  Western  India  and  the 
other  provinces  which  follow  the  Mitakshara^  as  to  the  right 
of  females  to  inherit.  A  sister,  for  instance,  who  is  nowhere 
else  recognized  as  an  heir,  ranks  very  high  in  the  order 
of  succession  in  the  Bombay  Presidency,  and  many  other 
heiresses  are  admitted,  who  would  have  no  locus  standi  else- 
where (o).  Any  reader  of  Indian  history  will  have  observed 
the  public  and  prominent  position  assumed  by  Mahratta 
Princesses,  and  it  seems  probable  that  the  doctrine  which 

(l)  See  po$t,  §  238. 
(m)  See  post,  §  289.  403. 
in)  Daya  Bhag^  ii.  §  80. 
(o)  Vyarahara  Mayukha  it.  8.  §  19;  W.  &  B.  183-186. 
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prevails  in  other  districtaj  that  women  are  incapable  of 
inheriting  withont  a  special  text,  has  never  been  received  at 
all  in  Western  India.  Women  inherit  there^  not  by  reasoni 
bat  in  defiance^  of  the  rules  which  regulate  their  admission 
elsewhere.  In  their  case,  written  law  has  never  superseded 
immemorial  custom  (p). 

§  87.  Another  matter  as  to  which  there  is  much  variance  Lawoftdoptton 
is  the  law  of  adoption.  For  instance^  as  regards  the  right  of 
a  widow  to  adopt  a  son  to  her  deceased  husband.  In  Mithila 
no  widow  can  adopt.  In  Bengal  and  Benares  she  can,  with 
her  husband's  permission.  In  Southern  India^  and  in  the 
Punjab,  she  can  adopt,  even  without  his  permission,  by  the 
consent  of  his  sapindas.  In  Western  India  she  can  adopt 
without  any  consent  (g).  So  as  regards  the  person  to  be 
adopted.  The  adoption  of  a  daughter's,  or  a  sister's,  son  is 
forbidden  to  the  higher  classes  by  the  Sanskrit  writers.  It 
is  leg^  in  the  Punjab.  It  is  commonly  practised,  though  it 
has  been  lately  pronounced  to  be  illegal,  in  the  South  of 
India  (r).  In  all  these  cases  we  may  probably  trace  a  sur- 
vival of  ancient  practices  which  existed  before  adoption  had 
any  religious  significance,  unfettered  by  the  rules  which  were 
introduced  when  it  became  a  religious  rite.  The  similarity 
of  usage  on  these  points  between  the  Punjab  and  the  South 
of  India  seems  to  me  strongly  to  confirm  this  view.  It  is 
quite  certain  that  neither  borrowed  from  the  other.  It  is 
also  certain  that  in  the  Punjab  adoption  is  a  purely  secular 
arrangement.  There  seems  strong  reason  to  suppose  that  in 
Southern  India  it  is  nothing  more  (a).  But  what  is  of 
importance  with  regard  to  the  present  discussion  is,  that 
these  differences  find  no  support  in  the  writings  of  the  early 
sages,  or  even  of  the  early  commentators.  They  appear  for 
the  first  time  in  treatises  which  are  absolutely  modem,  or 
merely  in  recorded  customs.  To  speak  of  such  variances  as 
arising  from  different  schools  of  law,  would  be  to  invert  the 
relation  of  cause  and  effect.     We  might  just  as  well  invent 


8m  pott,  1 4S7,  452-454,  479»  501. 
Bee  pott,  1 99. 
8m  pott,  1 118, 119. 
(f)  8m  pott,  I  9S. 
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different  soliools  of  law  for  Kent  and  Middlesex,  to  account 
for  Gavelkind  and  the  Oustoms  of  London.  Even  Hin^n 
lawyers  cannot  alter  &cts.  In  some  instances  they  try  to 
wrest  some  holy  precept  into  conformity  with  the  facts  {t) ; 
but  in  other  cases>  and  especially  in  Western  India,  the  facts 
are  too  stubborn.  The  more  closely  we  study  the  works  of 
the  different  so-called  schools  of  law,  other  than  those  of 
Bengal,  the  more  shall  we  be  convinced  that  the  principles 
of  all  are  precisely  the  same.  The  local  usages  of  the  differ- 
ent districts  vary.  Some  of  these  usages  the  writers 
struggle  to  bring  within  their  rules;  others  thoy  silently 
abandon  as  hopeless.  What  they  cannot  account  for,  they 
simply  ignore  (u). 

§  88.  IV.  Judicial  Decisions. — ^A  great  deal  has  been 
said,  often  by  no  means  in  a  flattering  spirit,  of  the  decisions 
upon  Native  Law  of  our  Courts,  whether  presided  over  by 
civilian,  or  by  professional.  Judges.  It  seems  to  be  supposed 
that  they  imported  European  notions  into  the  questions  dis- 
cussed before  them,  and  that  the  divergences  between  the 
law  which  they  administered  and  that  which  is  to  be  found 
in  the  Sanskrit  law-books,  are  to  be  ascribed  to  their  influ- 
ence. In  one  or  two  remarkable  instances,  no  doubt,  this 
was  the  case ;  but  those  instances  are  rare.  My  belief  is  that 
their  influence  was  exerted  in  the  opposite  direction,  and 
that  it  rather  showed  itself  in  the  pedantic  maintenance  of 
doctrines  whose  letter  was  still  existing,  but  whose  spirit 
was  dying  away.  It  could  hardly  have  been  otherwise.  It 
seems  to  be  forgotten  that  upon  all  disputed  points  of  law,  the 
English  Judges  were  merely  the  mouthpieces  of  the  pundits 
who  were  attached  to  their  Courts,  and  whom  they  were  bound 
to  consult  (v).  The  slightest  examination  of  the  earliest 
reports  at  a  time  when  all  points  of  law  were  treated  as  open 
questions,  will  show  that  the  pundits  were  invariably  con- 
sulted, wherever  a  doubt  arose,  and  that  their  opinions  were 

(t)  See,  for  instance,  the  mode  in  wUioh  fonr  conflioting  views  as  to  tbs 
right  of  <k  widow  to  adopt  have  been  deduced  from  a  single  text  of  Ytsishtaa 
ColUctor  of  Madura  v.  Afoottoo  Ramalinga,  12  M.  I.  A.  485  ;  8.  C.  10  Soth. 
(P.  0.)  17 ;  S.  0.  1  B.  L.  R.  (P.  O.)  1. 

(v)  For  instance,  second  marriages  of  widows  or  wives,  which  are  aqnaUy 
practised  in  the  North,  the  West,  and  the  South  of  India,  see  pott,  f  87. 

(v)  The  pundits,  t9  official  roforees  of  the  Courts,  were  only  abolished  by  Aot 
XI  of  18&1 
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for  a  long  time  implicitly  followed.     If^  then^  the  deciBions 
were  not  in  accordance  with  Hindu  law,  the  faalt  rested  with 
the  pandits,  and  not  with  the  Judges.     The  tendency  of  the 
pandits  woald  naturally  be  to  magnify  the  authority  of  their 
own  law-books  y  and  accordingly  we  find  that  they  invaria- 
bly quote  some  text  in  support  of  their  opinion^  even  when 
the  text  had  no  bearing  whatever  upon  the  points     Thd 
tendency  of  the  Judges  was  even  more  strongly  in  the  same 
direction.    The  pundit,  however  bigoted  he  might  be,  was  at 
all  events  a  Hindu,  living  amongst  Hindns,  and  advising  upon 
a  law  which  actually  governed  the  every-day  lives  of  himself 
and  his  family  and  his  friends.     He  would  torture  a  sacred 
text  into  an  authority  for  his  opinion ;  but  his  opinion  would 
probably  be  right,  though  unsustained  by,  or  even  opposed 
to,  his  text.     With  the  English  Judge  there  was  no  such 
restraining  influence.     He  was  sworn  to  administer  Hindu 
law  to  the  Hindus>  and  he  was  determined  to  do  so,  however 
strange  or  unreasonable  it  might  appear.    At  first  he  accepted 
his  law  unhesitatingly  from  the  lips  of  the  pundits ;  and  so 
long  as  he  did  so,  probably  no  great  harm  was  done.     But 
knowledge  increased,  and  the  fountains  were  opened  up,  and 
he  began  to  enquire  into  the  matter  for  himself.     The  pundits 
were  made  to  quote  chapter  and  verse  for  their  opinions, 
and  it  was  found  that  their  premises  did  not  warrant  their 
conclusions.     Or  their  opinions  upon  one  point  were  com- 
pared with  their  opinions  upon  an  analogous  point,  and 
found  not  to  harmonise,  and  logic   demanded  that   they 
should  be  brought  into  conformity  with  each  other.     Some-    ^ 
times  the  variance  between  the  futwahs  and  the  texts  was 
so  great  that  it  was  ascribed  to  ignorance,  or  to  corruption. 
The  fact  really  was  that  the  law  had  outgrown  the  autho- 
riiiee.     Native  Judges    would  have  recognized  the  fact. 
English  Judges  were  unable  to  do  so,  or  el^e  remarked  (to 
use  a  phrase  which  I  have  often  heard  from  the  Bench), 
''that  they  were  bound  to    maintain  the  integrity  of  the 
law."     This  was  a  matter  of  less  importance  in  Bengal, 
where  Jimuta  Vahana  had  already  burst  the  fetters.     But 
in  Southern  India  it  came  to  be  accepted,  that  Mitakshara 
was  the  last  word  that  could  be  listened  to  on  Hindu  law. 
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The  consequence  was  a  state  of  arrested  prog^essj  in  wluoh 
no  voices  were  heard  unless  they  came  from  the  tomb.  It 
was  as  if  a  Oerman  were  to  administer  English  law  from  the 
resources  of  a  library  furnished  with  Fleta^  Oranville  and 
Bracton^  and  terminating  with  Lord  Coke  (w). 
Foroo  of  mage.         §  89.  In  Western  and  Northern   India  the  differences 

between  the  written  and  the  unwritten  law  were  too  palpable 
^'^  to  be  passed  oyer.  Accordingly  in  many  important  cases  in 
Borrodaile's  BeportSj  we  find  that  the  Court  did  not  merely 
ask  the  opinion  of  their  punditsj  but  took  the  evidence  of  the 
head»  of  the  castes  concerned  as  to  their  actual  usage.  The 
collection  of  laws  and  customs  of  the  Hindu  castes,  made  by 
Mr.  Steele  under  the  orders  of  Government^  was  another  step 
in  the  same  direction.  It  is  probable  that  the  laxity,  which 
has  been  remarked  as  the  characteristic  of  Hindu  law  in  the 
Bombay  Presidency,  would  be  found  equally  to  exist  in  many 
other  districts,  if  the  Courts  had  taken  the  trouble  to  look 
for  it.  In  quite  recent  times  the  Courts  of  the  N.  W.  Pro- 
vinces and  of  the  Punjab  have  acted  on  the  same  principle 
of  taking  nothing  for  granted.  The  result  has  been  the  dis- 
covery, that  while  the  actual  usages  existing  in  those  dis- 
tricts are  remarkably  similar  to  those  which  are  declared  in 
the  Mitakshara  and  the  kindred  works,  there  is  a  complete 
absence  of  those  religious  principles  which  are  so  prominent 
in  Brahmanical  law.  Consequently  the  usages  themselves 
have  diverged,  exactly  at  the  points  where  they  might  have 
been  expected  to  do  so  (ad).     AbaerUe  cauad,  dbest  et  lex, 

(w)  The  ralMtanoe  of  thif  paragraph  wai  written  bv  me  in  an  Indian  jonmal 
•o  long  ago  as  1868.  I  mention  ine  faot,  lett  it  tlioula  be  mppoeed  tbat  I  haT* 
borrowed,  without  aoknowledcpnent,  from  a  Tory  intereeung  paaeege  In  Sir 
H.  8.  Maine*!  VilUge  Oommnoitiee,  p.  41. 

(e)  dee  Punjab  Onttomt,  6, 11,  78 :  8heo  Singh  Bai  ▼.  Mt.  Dakho,  6  N.  W. 
P.  888:  affd.ll.  A.  87;  S.  O.  1  All.  688;  Chotay  LaU  ▼.  Cfcunno  Lott, 6 1. 
A.  16}  8.  0.  4  Oal.  744. 
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Custom. 

§  40.  Ir  I  am  right  in  supposing  that  the  great  body  of  ChutomWiiafaf. 
existing  law  consists  of  ancient  usages^  more  or  lees  modi- 
fied by  Aryan  or  Brahmanical  inflaence,  it  would  follow 
that  the  mere  fact  that  a  custom  was  not  in  accordance  with 
written  laW|  that  is  with  the  Brahmanical  codci  would  be  no 
reason  whatever  why  it  should  not  be  binding  upon  those 
by  whom  it  was  shown  to  be  observed.  This  is  admitted  in 
the  strongest  terms  by  the  Brahmanical  writers  themselves. 
Manu  says  that  "  immemorial  usage  is  transcendant  law^" 
and  that  ''  holy  sages,  well  knowing  that  law  is  grounded 
on  immemorial  custom,  embraced,  as  the  root  of  all  piety, 
good  usages  long  established"  (a).  And  he  lays  it  down 
that  "  a  king  who  knows  the  revealed  law,  must  enquire 
into  the  particular  laws  of  classes,  the  laws  or  usages  of 
districts,  the  customs  of  traders,  and  the  rules  of  certain 
hmilies,  and 'establish  their  peculiar  laws"  (b)  ;  to  which 
Kulluka  Bhatta  adds,  as  his  gloss,  **  If  they  (that  is,  the 
laws)  be  not  repugnant  to  the  law  of  God,"  by  which  no 
doubt  he  means  the  text  of  the  Yedas  as  interpreted  by  the 
Brahmans.  But  that  Manu  contemplated  no  such  restric- 
tion is  evident  by  what  follows  a  little  after  the  above  pas- 
sage. '*  What  has  been  practised  by  good  men  and  by 
virtuous  Brahmans,  if  it  be  not  inconsistent  with  the  legal 
customs  of  provinces  or  districts,  of  classes  or  families,  let 
him  establish"  (c).  Bo  Yajnavalkya  says  (d),  "  Of  a  newly- 
subjugated  territory,  the  monarch  shall  preserve  the  social 

(a)  lUno,  1. 1 108.  110. 
'    (M  Hum,  viiL  f  41.    Bee,  too,  VrihMpati,  oiUd  VTaTfthaiA  Mayiiklift,  i.  1 
§  13,  Mid  VMubU  and  other  aathoritiaf,  cited  M.  MAlfer,  A.  8.  lit  80. 
(e)  If »na,  tiB.  §  48. 
(i4  TajMfmlky*,  i.  f  MS. 
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and  religious  usages^  alao  the  judicial  syBtem^  and  the  eiate 
of  clafises^  as  they  already  obtained/'  And  the  Mitakshara 
quotes  texts  to  the  effect^  that  even  practices  expressly 
inculcated  by  the  sacred  ordinances  may  become  obsolete^ 
and  should  be  abandoned  if  opposed  to  public  opinion  (e). 
Beoogniied  by  §  41.  The  fullest  effect  is  given  to  custom  both  by  our 
modem  Uw.        Qourts  and  by  legislation.     The  Judicial  Committee  in  the 

Ramnad  case  said^  "  Under  the  Hindu  system  of  law^  dear 
proof  of  usage  will  outweigh  the  written  text  of  the  law"  (/). 
1  And  all  the  recent  Acts  which  provide  for  the  adminis- 

C2x/  tration  of  the  law  dictate  a  similar  dpFerence  to  usage,  unless 

it  is  contrary  to  justice,  equity  or  good  conscience,  or  has 
been  actually  declared  to  be  void  {g). 
Beoord«  of  local      §  42.  It  is  much  to  be  regretted  that  so  little  has  been 

done  in  the  way  of  collecting  authentic  records  of  local 
customs.  The  belief  that  Brahmanism  was  the  law  of  India 
was  so  much  fostered  by  the  pundits  and  Judges,  that  it 
came  to  be  admitted  conventionally,  even  by  those  who 
knew  better.  The  revenue  authorities,  who  were  in  daily 
intercourse  with  the  people,  were  aware  that  many  rules 
which  were  held  sacred  in  the  Oourt,  had  never  been  heard 
of  in  the  cottage.  But  their  local  knowledge  appears  rarely 
to  have  been  made  accessible  to,  or  valued  by,  the  Judicial 
department.  I  have  already  mentioned  as  an  exception 
Mr.  Steele's  collection  of  customs  in  force  in  the  Deccan.  In 
the  Punjab  and  in  Oudh  most  valuable  records  of  village  and 
tribal  customs,  relating  to  the  succession  to,  and  disposition 
of,  land  have  been  collected  under  the  authority  of  the  settle- 
ment o£Scers^  and  these  have  been  brought  into  relation 
with  the  Judicial  system  by  an  enactment  that  the  entries 
contained  in   them   should  be  presumed   to  be  true  (h). 

(•)  MiUkibara,  i.  8,  §  4.    Bee  Y.  N.  Handlik.  IntroduoUon.  48,  70. 

(/)  ChUsetor  qf  Madura  ▼.  MooUoo  Bamalinga,  12  H.  I.  A.  488;  8.  0. 10 
SuUi.  (P.  O.)  17 ;  S.  0. 1  B.  L.  R.  (P.  0)  1. 

(g)  See,  aa  to  BomUy,  Bom.  Reg.  lY.  of  1827,  a.  28 ;  Act  II  of  1884.  a.  18. 
Aa  to  Bormah,  Act  XVll  of  1876,  a.  6.  Oeniral  Provinoea,  Aot  XX  of  1S75. 
a.  6.  Hadraa,  Act  III  of  1878,  a.  18.  Oadh,  Act  XYIII  of  1878,  a.  8.  PBoJab, 
Act  XII  of  1878,  a.  1.    See  Sundar  ▼.  Khuman  Sin^h,  I  AU.  818. 

(h)  Theae  recorda  are  known  by  the  terma,  Wajib-ul-ars  (a  written  rapi^ 
aentation  or  petition)  and  Riwaa>i-am  (common  practice  or  oaatom).  See  Fob* 
mb  Oaatomt,  19  }  Act  XXXIII  of  1871,  a.  81.  XYII  of  1878,  a.  17.  HM 
Kuar  t.  Mahpal  Singh  7  I.  A.  68 :  8.  0.  6  Oal.  744 ;  Harhhaj  ▼.  Qumani,  8  AU. 
498 1    lii'i  Singh  v.  Uanga,  ih.  870. 
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Many  most  interesting  peculiarities  of  Punjab  Law  will  be 
found  in  a  book  to  wliioli  I  shall  frequently  refer^  which 
giyes  the  substance  of  these  customs,  and  of  the  deci- 
sions of  the  Chief  Court  of  Lahore  upon  them  {%).  The 
special  interest  of  these  customs  arises  from  the  fact,  already 
noticed  (k),  that  Brahmanism  seems  never  to  have  succeeded 
in  the  Punjab.  Accordingly,  when  we  find  a  particular 
usage  common  to  the  Punjab  and  to  Sanskrit  law,  we  may 
infer  that  there  is  nothing  necessarily  Brahmanical  in  its 
origin.  Another  work  of  the  greatest  interest,  which  I 
belieye  no  writer  has  oyer  noticed,  is  the  Thesawaleme,  or 
description  of  the  customs  of  the  TamQ  inhabitants  of  Jaffna* 
on  the  island  of  Ceylon.  The  collection  was  made  in  1707, 
under  the  orders  of  the  Dutch  Government,  and  was  then 
submitted  to,  Mid  approved  by,  twelve  Moodelliars,  or  leading 
Natives,  and  finally  promulgated  as  an  authoritative  expo- 
sition of  their  usages  (1).  Now,  we  know  that  from  the 
earliest  times  there  has  been  a  constant  stream  of  emigra- 
tion of  Tamulians  into  Ceylon,  formerly  for  conquest,  and 
latterly  for  purposes  of  commerce.  We  also  know  that  the 
influence  of  Brahmans,  or  even  of  Aryans,  among  the  Dravi- 
dian  races  of  the  South  has  been  of  the  very  slightest,  at  all 
events  until  the  English  officials  introduced  their  Brahman 
advisers  (m).  The  customs  recorded  in  the  Thesawaleme 
may,  therefore,  be  taken  as  very  strong  evidence  of  the 
usages  of  the  Tamil  inhabitants  of  the  South  of  India  two 
or  three  centuries  ago,  at  a  time  when  it  is  certain  that 
those  usages  could  not  be  traced  to  the  Sanskrit  writers. 
Many  very  interesting  customs  still  existing  in  Southern 
India  will  be  found  in  the  Madura  Manual  by  Mr.  Nelson, 
and  in  the  Madras  Census  Report  of  1871  by  Dr.  Cornish. 
These  show  what  rich  materials  are  available,  if  they  were 
only  sought  for. 

(0  Noiet  OB  ensioiBary  Law,  m  adminiiiared  in  ili«  Oonrta  of  ili«  PnBJab,  by      ^  ' 
pWrUs  Boalaofe,  Bn.,  JndM  of  the  Ohief  Oovrt,  aad  W.  H.  BattigBB*  Btq., 
LftbortL  1S76.     I  eito  it  ihortry  m  Piuijab  Onetomi. 

ft)  AnU,  I  S. 

(0  TlM  efitlon  whioh  I  poMMi  wm  poblkhed  in  1S6S,  with  Ui«  dMirioni  of 
tht  Bnslish  Oovrit,  by  Mr.  H.  P.  Matakima,  who  fa?e  it  to  me. 

im)  bet  anl«,  f  6. 
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Yarioos  apikUoa- 
tiona  of  cnatom- 
arylaw. 


OasetwhaM 
religiona  prin- 
oiplet  are 
ignored. 


§  43.  Questions  of  usage  arise  in  four  different  ways  in 
India.  First ;  as  regards  races  to  whom  the  so-called  Hinda 
law  has  never  been  applied ;  for  instance^  the  aboriginal 
Hill  tribes^  and  those  who  follow  the  Marumdkatayem  law  of 
Malabar^  or  the  Alya  Santana  law  of  Oanara.  Secondly ; 
as  regards  those  who  profess  to  follow  the  Hindu  law  gene- 
rally^  but  who  do  not  admit  its  theological  developments. 
Thirdly  ;  as  regards  races  who  profess  submission  to  it  as  a 
whole ;  and^  fourthly,  as  regards  persons  formerly  bound 
by  Hindu  law^  but  to  whom  it  has  become  inapplicable. 

§  44.  The  first  of  the  above  cases,  of  course,  does  not 
come  within  the  scope  of  this  work  at  all.  The  distinction 
between  the  second  and  third  classes  is  most  important,  as 
the  deceptive  similarity  between  the  two  is  likely  to  lead  to 
erroneous  conclusions  in  cases  where  they  really  differ.  For 
instance,  in  an  old  case  in  Oalcutta,  where  a  -question  of 
heirship  to  a  8ikh  was  concerned,  this  question  again  turn- 
ing upon  the  validity  of  a  Bikh  marriage,  the  Court  laid  it 
down  generally  that  '^  the  Sikhs,  being  a  sect  of  HindoSi 
must  be  governed  by  Hindu  laV  (n).  Numerous  cases  in 
the  Punjab  show  that  the  law  of  the  Sikhs  differs  materially 
from  the  Hindu  law,  in  the  very  points,  such  as.  adoption 
and  the  like,  in  which  the  difference  of  reUgion  might  be 
expected  to  cause  a  difference  of  usage.  Similar  differences 
are  found  among  the  Jats  (o),  and  even  among  the  orthodox 
Hindus  of  the  extreme  north-west  of  India  (p).  So,  as 
regards  the  Jains,  it  is  now  well  recognized  that,  though  of 
Hindu  origin,  and  generally  adhering  to  Hindu  law,  they 
recognize  no  divine  authority  in  the  Yedas,  and  do  not 
practise  the  Shradhs,  or  ceremony  for  the  dead,  which  is 
the  religious  element  in  the  Sanskrit  law.  Oonsequently, 
that  the  principles  which  arise  out  of  this  element  do  not 
bind  them,  and  that,  therefore,  their  usages  in  many  respects 


(n).  Juggomohun  ▼.  Saumcoomarf  S  M.  Dig.  48. 

{or 


The  JaU  (Sanskrit,  Todnva)  are  Uie  oesoendanU  of  an  aboriginal  moa. 
Manning't  Ancient  India,  i.  66. 

(p)  Bee  Punjab  Ouftome,  passim.  Ai  to  the  effect  of  the  introdootlon  of 
the  Punjab  code  at  creating  a  lex  loci,  fee  Mulkah  Do  v.  Mir»a  Jthan,  10  M. 
I.  A.  262  I  B.  0  2  Bath.  (P.  0 )  66. 
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are  completely  different  {q).  I  strongly  sospect  tliat  most 
of  the  Dravidian  tribee  of  Soathern  India  come  under  the 
same  head  (r). 

6  45.  As  reflrards  those  who  profess  submission  to  the  l>^i?i^.,^  . 
Hmda  Lanw  as  a  whole^  questions  of  usage  arise,  first,  with  a  looal  Um, 
riew  to  determine  the  particular  principles  of  that  law  by 
which  they  should  be  governed ;  and,  secondly,  to  deter- 
mine the  validity  of  any  local,  tribal,  or  family  exceptions 
to  that  law.  Primd  facie,  any  Hindu  residing  in  a  parti- 
cular province  of  India  is  held  to  be  subject  to  the  parti- 
cular doctrines  of  Hindu  Law  recognized  in  that  province. 
He  would  be  governed  by  the  Daya  Bhaga  in  Bengal ;  by 
the  y ivada  Chintamani  in  North  Behar  and  Tirhut ;  by  the 
Mayukha  in  Quzerat ;  and  generally  by  the  Mitakshara  else- 
where («).  But  this  law  is  not  merely  a  local  law.  It  be- 
comes the  personal  law,  and  a  part  of  the  stattis  of  every 
family  which  is  governed  by  it.  Consequently,  where  any 
such  family  mig^rates  to  another  province,  governed  by 
another  law,  it  carries  its  own  law  with  it.  For  instance,  a 
family  migprating  from  a  part  of  India  where  the  Mitakshara, 
or  the  Mithila,  system  prevailed,  to  Bengal,  would  not  come 
under  the  Bengal  law  from  the  mere  fact  of  its  having  taken 
Bengal  as  its  domidl.  And  this  rule  would  apply  as  much  to 
matters  of  succession  to  land  as  to  the  purely  personal  rela- 
tions of  the  members  of  the  family.  In  this  respect  the  rule 
seems  an  exception  to  the  usual  principles,  that  the  lex  loci 
governs  matters  relating  to  land,  and  that  the  law  of  the  ^^    \ 

domicil  governs  personal  relations.     The  reason  is,  that  in  ]  (        1 

India  there  is  no  Zea;  loci,  every  person  being  governed  by  }     '^"' 

the  law  of  his  personal  status.  The  same  rule  as  above  would 
apply  to  any  family  which,  by  legal  usage,  had  acquired  any 
special  custom  of  succession,  or  the  like,  peculiar  to  itself. 


Iq)  Bkaavamdoi  v.  Rajmal,  10  Bora.  H.  0.  241 1  Shso  Singh  Rai  ▼.  Mt, 
IW^, 6K.  W.  P.  88a.  <if<i.  6  I.  A.  87 1  8.  0. 1  AU.  M^  8m omm  whm nioh 
^amtnoB  of  nmmb  was  h«id  not  to  bemad*  oat,  LoUa  Mohab^er  ▼.  Mt  Kwnimn, 
8  Svih.  116 1  q#3.  Sub  nomint,  Doorga  Ftrthad  t.  Jft  Kwnd/^n^  1 1.  A.  56 1  8. 
0.  81  8aUi.  814 1  8.  0. 16  B.  L.  B.  A6.    BachM  v.  Uakhan,  6  AU.  66. 

if),  BMaia«,J|8,ll. 

(•)  Bm  anU*  {86—61.  Aa  to  A  nam  and  Oriaaa,  wUob  art  luppoaad  to  bo 
gomved  bj  Bongal  law,  and  Qanjan  by  tba  law  of  Madrai,  m%  anU^  1 11. 
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thoagh  differing  from  that  either  of  its  original^  or  acquir- 
ed,  domicil  {t). 

Ohange  of  §  46.  When  Buch  an  original  variance  of  law  is  once  esta- 

pexMnai   w.       tjiigixed,  the  presumption  arises  that  it  continues ;  and  the 

antta  of  making  out  their  contention  lies  upon  those  who 
assert  that  it  has  ceased  bj  conformity  to  the  law  of  the 
new  domicil  {v).  Bat  this  presumption  maj  be  rebutted, 
bj  showing  that  the  family  has  conformed  in  its  religious  or 
social  usages  to  the  locality  in  which  it  has  settled ;  or  that, 
while  retaining  its  religious  rites,  it  has  acquiesced  in  a 
course  of  devolution  of  property,  according  to  the  common 
course  of  descent  of  property  in  that  district,  among  persons 
of  the  same  class  (v). 

Act  of  go?  em-       Of  course  the  mere  fact  that,  by  the  act  of  Oovemment,  a 

district  which  is  governed  by  one  system  of  law  is  annexed 
to  one  which  is  governed  by  a  different  system,  cannot  raise 
any  presumption  that  the  inhabitants  of  either  district  have 
adopted  the  usages  of  the  other  {w). 

Byidenoe  of  ta-       §  47.  The  next  question  is  as  to  the  validity  of  customs 

differing  from  the  general  Hindu  law,  when  practised  by 
persons  who  admit  that  they  are  subject  to  that  law.  Ac- 
cording to  the  view  of  customary  law  taken  by  Mr.  Austin  (0), 
a  custom  can  never  be  considered  binding  until  it  has  be- 
come a  law  by  some  act,  legislative  or  judicial,  of  the  sove- 
reign power.  Language  pointing  to  the  same  view  is  to 
be  found  in  one  judgment  of  the  Madras  High  Court  (y). 
But  such  a  view  cannot  now  be  sustained.  It  is  open 
to  the  obvious  objection  that^  in  the  absence  of  legislation, 
no  custom  could  ever  be  judicially  recognized  for  the  first 
time.     A  decision  in  its  favour  would  assume  that  it  was 


ment. 


lid  oiiaiom. 


(0  RuUh^putty  V.  Bc^undtr,  2  M.  I.  A.  182;  Bjffnaih  ▼.  K<milmcn,  24  Saih. 
06,  and  p«r  ewriam,  Saormdronath  v.  Mt.  Hteramonee,  12  M.  I.  A.  91,  if0«. 
noia  (a.) 

(u)  8oortndronath  ▼.  Mt.  Heeramonet,  12 M.  L  A. 81 1  8.  0.  1  B-  LIB.  (P. 
O.)  d6  }  8.  O.  10  Saih.  (P.  O)  86}  Ohunnetsurree  ▼.  Kiahmi,  4  Wym.  226  t 
Bonaiun  t.  Buttun,  8uth.  8p.  96 ;  P%rthe€  aingh  ▼.  Mt,  8hso,  8  80th.  261. 

(v)  Bajehunder  ▼.  Qoeidehund,  I  8.  D.  48  (66) ;  Chundro  ▼.  Nobin  Soondmr, 
2  Soth.  197 1  Ramhromo  t.  Kaminm,  6  Both.  296 ;  8.  O.  8  Wym.  8 ;  Junanad' 
dtrni  T.  Nohin  Ohundtr,  Hanh.  282 :  per  curtain^  SoormidrotuUh  v.  Mt,  flWro. 
monee,  12  M.  I.  A.  96;  Supra,  note  (or) 

(w)  Prithm  Stnoh  y.  Chwrijaf  Wards,\2;S  Sath.  272. 

(«)  Anatin,  i.  148,  ii.  229. 

(y)  Karatammaly.  Balaramaeharlu,  l?Had.2H.  O.  424. 
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iJreatly  binding.  The  Bounder  view  appears  to  be  that  law  and 
nsage  act,  and  re-act,  upon  each  other.  A  belief  in  the  pro- 
priety, or  the  imperatiye  nature,  of  a  particular  course  of  con- 
duct, produces  a  uniformity  of  behaviour  in  following  it ;  and 
k  uniformity  of  behaviour  in  following  a  particular  course  of 
conduct,  produces  a  belief  that  it  is  imperative,  or  propei^,  to 
do  sa  When  from  either  cause,  or  from  both  catlfies,  a  Uniform 
and  persistent  usage  has  moulded  the  life,  and  regulated  the 
dealings,  of  a  particular  class  of  the  community,  it  becomes  a 
ctlstotn,  which  is  a  part  of  their  personal  law.  Such  a  custom 
deserves  to  be  recognised  and  enforced  by  the  Courts,  unless  it 
is  injurious  to  the  public  interests,  or  is  in  conflict  with  any 
express  law  of  the  ruling  power  (z).  Hence,  where  a  special 
usage  of  succession  was  set  up,  the  High  Court  of  Madras 
said,  ''  What  the  law  requires  before  an  alleged  custom  can 
receive  the  recognition  of  the  Court,  and  so  acquire  legal 
force,  is  satisfactory  proof  of  usage,  so  long  and  invariably 
acted  upon  in  practice,  as  to  show  that  it  has,  by  common 
consent,  been  submitted  to  as  the  established  governing  rule 
of  the  particular  family,  class,  or  district  of  country ;  and  the 
course  of  practice  upon  which  the  custom  rests  must  not  be 
left  in  doubt,  but  be  proved  with  certainty^'  (a).  This  deci- 
sion was  affirmed  on  appeal,  and  the  Judicial  Committee 
observed  (b) :  "  Their  Lordships  are  fully  sensible  of  the 
importance  and  justice  of  giving  effect  to  long  established 
usages  existing  in  particular  districts  and  &milies  in  India, 
but  it  is  of  the  essence  of  special  usages,  modifying  the 
ordinary  law  of  succession,  that  they  should  be  ancient  and 
invariable ;  and  it  is  further  essential  that  they  should  be 
established  to  be  so  by  clear  and  unambiguous  evidence. 
It  is  only  by  means  of  such  evidence  that  the  Courts  can 
be  assured  of  their  existence,  and  that  they  possess  the  con- 

(•)  8«#  ib«  rabiwi  diMuaMd,  Kht^h'a  e(U«,  Perrj,  O.  0. 110 ;  Howard  ▼. 
PmUM,  th,  6»  I  Tara  Chand  t.  BmS  Ram,  8  Mad.  U.  0.  66 j  Bhau  Nanaii  t. 
Swmdrahai,  11  Boa.  H.  0. 140 1  Mathura  t.  Bni.  4  Bom.  545 }  BaTifajt  Droi^ 
Bob.  i.  S8--M,  165—176 1  Inirodooiioii  to  Panjab  OufioiM. 

(a)  Bivatumaf^a  w,  MuUu  Bamalin^a,  8  lUd.  H.  O.  75,  77 1  aflrmod  on  H>- 
pwl,  Bmh  nominOt  Rmmaiak$hnU  t,  Stvanantha,  the  Ooread  eiuf.  14  M .  LA., 
^1  8.  0. 18  B.  L.  B.  806,  8.  O.  17  SqUi.  558.  Approrod  by  tho  Bonbay  Hitk 
CVnt.  &hid9Mra9  w,  Naii<nirav,lO  Bom.  H.  O.  884.  Boo  abo  Bh^Hg^v  t, 
Malcjirmv.B  Bom.,  H.  O.  (A.  0.  /.)  161. 

(b)  14  M.  I.  A.  585. 
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Custom  cannot 
be  created  by 
agreement. 


Oontinuiiy 
esfential. 


ditions  of  antiquity  and  certainty  on  whicb  alone  tlieir  legal 
title  to  recognition  depends/'  Accordingly,  the  Madras 
High  Oourt,  when  directing  an  inquiry  as  to  an  alleged 
custom  in  the  south  of  India  that  Brahmans  should  adopt 
their  sisters'  sons,  laid  it  down  that :  ''  I.  The  evidence  should 
be  such  as  to  prove  the  uniformity  and  continuity  of  the 
usage,  and  the  conviction  of  those  following  it  that  they 
were  acting  in  accordance  with  law,  and  this  conviction 
must  be  inferred  from  the  evidence;  II.  Evidence  of  acts  of 
the  kind;  acquiescence  in  those  acts ;  decisions  of  Courts,  or 
even  of  punchayets,  upholding  such  acts  ;  the  statements  of 
experienced  and  competent  persons  of  their  belief  that  such 
acts  were  legal  and  valid,  will  all  be  admissible;  but  it  is 
obvious  that  although  admissible,  evidence  of  this  latter 
kind  will  be  of  little  weight  if  unsupported  by  actual  ex- 
amples of  the  usage  asserted''  (c).  Finally,  the  custom  set 
up  must  be  definite,  so  that  its  application  in  any  given 
instance  may  be  clear  and  certain,  and  reasonable,  (d) 

§  48.  It  follows  from  the  very  nature  of  the  case,  that  a 
mere  agreement  among  certain  persons  to  adopt  a  particular 
rule,  cannot  create  a  new  custom  binding  on  others,  whatever 
its  effect  may  be  upon  themselves  {e).  Nor  can  a  &mily 
custom  ever  be  binding  where  the  family,  or  estate,  to  which 
it  attaches  is  so  modern  as  to  preclude  the  very  idea  of 
immemorial  usage  (/).  Nor  does  a  custom,  such  as  that  of 
primogeniture,  which  has  governed  the  devolution  of  an 
estate  in  the  hands  of  a  particular  family,  follow  it  into  the 
hands  of  another  family,  by  whom  it  may  have  been  pur- 
chased.     In  other  words,  it  does  not  run  with  the  land  (g). 

§  49.  Continuity  is  as  essential  to  the  validity  of  a  custom 
as  antiquity.  In  the  case  of  a  widely-spread  local  custom, 
want  of  continuity  would  be  evidence  that  it  had  never  had  a 

(c)  Qopalayyan  ▼,  Baghupatiayyan,  7  Mad.  H.  0.  250,  254.  See,  too,  Mr 
Markhy.  J.,  Hiranath  ▼.  Baboo  Bam,  9  B.  L.  B.  2M;  8.  0.  17  Snth.  nittOcL 
lector  qf  Madura  t.  MooUoo  Bamalinga,  12  M.  I.  A..  486.  8.  0. 10  Suth.  (P.  0.) 
17 1  8.  0.  1  B.  L.  R.  (P.  0.)  1  and  HurpurBhad  t.  Bheo  Dyal,  8 1.  ▲.  885,  &  0. 
26  8atb.  65. 

(d)  Lachman  t.  Akhar,  1  All.  440 ;  Lola  t.  Hira,  2  All.  49. 

(«)  Per  cur,  Myna  Boyee  t.  Ootaram.  8  H.  I.  A.  420,  B.  O.  2  Sath.  (P.  O.)  4 1 
jfhraham  t.  Abraham,  9  M.  I.  A.  242;  8.  0-  1  Bath.  (P.  O.)  1;  Sarwpi  v. 
Mulch  Bam,  2  N.  W.  P.  227. 

(/)  UmrUhnathv.  QoureenathAi  M.  I.  A.  542,  549,  S.  0. 15  8aUi.  (P.  0.)19. 

(y)  Qopal  Da8$  v.  NuroiumJ  B,  D.  195  (280). 
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legal  existenoo;  but  it  is  difficolfc  to  imagine  tliat  such  a 
cnstomiOnce  thoroughly  eetablished,  should  come  to  a  sudden 
end.  It  is  different,  however,  in  the  case  of  family  usage, 
which  is  founded  on  the  consent  of  a  smaller  number  of 
persons.  Therefore,  where  it  appeared  that  the  members  of 
a  bmuly,  interested  in  an  estate  in  the  nature  of  a  Raj,  had 
for  twenty  years  dealt  with  it  as  joint  &mily  property,  as  if 
the  ordinary  laws  of  succession  governed  the  descent,  the 
Privy  Council  held  that  any  impartible  character  which 
it  had  originally  possessed,  was  determined.  They  said : 
''  Their  Lordships  cannot  find  any  principle,  or  authority,  for  May  h%  dif. 
holding  that  in  point  of  law  a  manner  of  descent  of  an  ^^ 
ordinary  estate,  depending  solely  on  family  usage,  may  not 
be  discontinued,  so  as  to  let  in  the  ordinary  law  of  succes- 
sion. Such  family  usages  are  in  their  nature  different  from 
a  territorial  custom,  which  is  the  lem  loci  binding  all  persons 
within  the  local  limits  in  which  it  prevails.  It  is  of  the 
essence  of  &mily  usages  that  they  should  be  certain,  invari- 
able, and  continuous ;  and  well  established  discontinuance 
must  be  held  to  destroy  them.  This  would  be  so  when  the 
discontinuance  has  arisen  from  accidental  causes ;  and  the 
effect  cannot  be  less  when  it  has  been  intentionally  brought 
about  by  the  concurrent  will  of  the  family.  It  would  lead 
io  much  confusion,  and  abundant  litigation,  if  the  law  at- 
tempted to  revive  and  g^ve  effect  to  usages  of  this  kind 
after  they  had  been  clearly  abandoned,  and  the  abandon- 
ment had  been,  as  in  this  case,  long  acted  upon"  (h), 

$  50.  The  above  cases  settle  a  question,  as  to  which  there  U*>f[«  of  lintt* 
was  at  first  some  doubt  entertained,  viz.,  whether  a  parti-  ^* 
cular  family  could  have  a  usage  differing  from  the  law  of  the 
surrounding  district  applicable  to  similar  peraons  (»).  There 
is  nothing  to  prevent  proof  of  such  a  family  usage.  But  in 
the  case  of  a  single  family,  and  especially  a  family  of  no 
great  importance,  there  will  of  course  be  very  great  difficulty 
in  proving  that  the  usage  possesses  the  antiquity  and  con- 

(M  RaSkUhtn  ▼.  Aom/oy,  1  Cal.  188,  8.  O.  19  Bath.  S.  Bm,  dfo,  p9r  cur 
Ahraham  t.  Abraham,  9  M.  I.  A.  848,  8.  O.  1  8iith.  (P.  0)  1. 

(i)  8e«  Baavanirav  t,  Mantapva^l  Bom.  U.  0.  Appz.  48  (2nd  od.)  {  per  eur., 
Tars  Chtnd  ▼.  Reeb  Raia,  8  Mad.  H.  0.  88 1  Madhavrav  ?.  Balkriahfia,^  Bom, 
H.  C.  (A  C.  J.)  118. 


44  COSTOMAUT  LAW. 

tmiiQiiBnesB,  and  ariaeB  from  the  saiuie  of  legal  necessity  M 
distinguished  from  conyentional  arrangement^  that  is  requir* 
ed  to  make  out  a  binding  usage  (ft).  Where  the  family  is  % 
very  great  one,  whose  records  are  capable  of  being  verified 
for  a  number  of  generations,  the  difficulty  disappears.  In 
the  case  of  the  Tipperah  Baj,  a  usage  by  which  the  Baja 
nominates  from  amongst  the  members  of  his  family  the 
Jobraj  (you^g  sovereign)  and  the  Bara  Thakoor  (chief  lord)  j 
of  whom  the  former  succeeds  to  the  Baj  on  a  demise  of  the 
Bajaj  and  the  second  takes  the  place  of  Jobraj,  has  been 
repeatedly  established  (Q.  Also  a  custom  in  the  Baj  of 
Tirhoot,  by  which  the  Baja  in  possession  abdicates  daring 
C,  his  lifetime,  and  assigns  the  Baj  to  his  eldest  son,  or  nearest 

male  heir  (m).  Many  of  the  cases  of  estates  descending  by 
primogeniture  appear  to  rest  on  the  nature  of  the  estate 
itself,  as  being  a  sort  of  sovereignty,  which  from  its  consti- 
tution is  impartible  (n).  But  &mily  custom  alone  will  be 
sufficient,  even  if  the  estate  is  not  of  the  nature  of  a  Baj, 
provided  it  is  made  out  (o).  And  where  an  impartible  Baj 
has  been  confiscated  by  government,  and  thon  granted  cot 
again,  either  to  a  stranger,  or  to  a  member  of  the  same 
family,  the  presumption  is  that  it  has  been  granted  with  its 
incidents  as  a  Baj,  of  which  the  most  prominent  are  imparti- 
bility  and  descent  by  primogeniture  (p).  This  presumption^ 
hoMreve.^  will  not  prevail,  when  the  mode  of  dealing  with 
the  Baj  after  its  confiscation,  and  the  mode  of  its  regrant 
are  consistent  with  an  intention  that  it  should  for  the 
future  possess  the  ordinary  incidents  of  partibility.  {q) 
lounoiraliiMgM.       §  51.     Customs  which  are  immoral,  or  contrary  to  public 

ik)  Bee  the  labjeot  ditoueMd,  Bhau  Nan^ji  t.  Sunbdrabai,  11  Bom.  H.  O.  tM  t 

(0  Nselkido  dH  t.  BeercAiAiider,  18  M.  I.  A.  688,  8.  0.  18  Bath.  (P.  0.)  tl  | 
B.  0.  8  U.  U  R.  (P.  0.)  18. 

(m)  Ounwh  f .  Mok^ihur,  0  M .  I.  A.  164,  wLioh  eee  in  Uie  Ooort  below,  7  8. 
D.  886  (871)  {  Me  the  PacUU  Raj.  QwrwMrain  t.  Cfnimd,  0  B.  D.  SBS  Wi)* 
aild.  8ub  nomine,  Anuwd  t.  Dhtrtij,  6  M.  I.  A.  88. 

in)  There  maT,  however,  be  a  partible  Raj.    Bee  Okirdharm  t.  KoUrnkmit 
[.  I.  A.  8U.  8.  0.  8  Buth.  (P.  0.)  1. 

(o)  Uawut  Vrjun  v.  RaunU  Qhunsiam,  6  M.  I.  A.  189 1  Ckowdhry  OkinUmmn 
V.  Nu%olukko,  8  I.  A.  868.  S.  O.  84  Bath.  856 

(p)  De^r  I'^rtab  t.  Maharajah  Avtfnaer,(HunMf>or«caae)18M.  I.  A.  I,  8.0. 
9  Bath.  {V.  0)15  I  MuttaVaduganatkaw.  Horajinya,  8 1.  A.  00,  B.  0.8  Had. 


(a)  r«nAala  Naratimha  v.   ifarayya,  {NuMvid  oaae),   7  1.  A.  88,  B.  C.  S 
8l4d.  188. 
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policy,  will  neither  be  enforced,  nor  sanctioned  (r).  For  in- 
stancci  proBtitntion  ia  not  only  recognized  by  Indian  nsage, 
and  hononred  in  the  class  of  dancing  girls,  but  the  relations 
between  the  prostitute  and  her  paramour  were  regulated  by 
law,  just  as  any  other  species  of  contract  («).  Even  under 
English  law  prostitution  is,  of  course,  not  illegal,  in  the 
sense  of  being  either  prohibited,  or  punishable ;  and  I  con- 
ceive there  can  be  no  reason  why  the  existence  of  a  distinct 
class  of  prostitutes  in  India,  with  special  rules  of  deeoent 
inter  m,  should  not  be  recognised  now,  and  those  rules  acted 
on  (Q.  But  prostitution  eyen  according  to  Hindu  views  is 
immoral,  and  entails  degradation  from  caste  (u).  It  is  quite 
dear,  therefore,  that  no  English  Court  would  look  upon 
prostitution  as  a  consideration  that  would  support  a  con- 
tract ;  and  it  has  been  held  that  the  English  rule  will  also 
be  enforced  to  the  extent  of  defeating  an  action  against  a 
prostitute  for  lodgings,  or  the  like,  supplied  to  her  for  the 
express  purpose  of  enabling  her  to  carry  on  her  trade  (v). 
80  it  has  been  held  that  the  procuring  of  a  minor  to  be  a 
dancing  g^rl  at  a  pagoda,  or  the  disposing  of  her  as  such,  is 
punishable  under  ss.  872  &  873  of  the  Indian  Penal  Code(io), 
and  that  the  adoption  of  a  girl  by  persons  of  this  class, 
to  be  brought  up  in  their  profession,  cannot  be  recog^nised 
ss  conferring  any  rights  (m).  So  it  has  been  held  in  Bom- 
bay that  caste  customs  authorising  a  woman  to  abandon 
her  husband,  and  marry  again  without  his  consent,  were 
void  for  immorality  (y).  And  it  was  doubted  whether  a 
custom  authorising  her  to  marry  again,  during  the  lifetime 
of  her  husband,  and  with  his  consent,  would  have  been 


(r)  M ABa,  tIU.  f  41  {  M.  Mailer.  A.  8.  L.  60.    8m  ■Uintat   died.  anU 

11,  noUim.) 

(8)  8m  VIt.  Ohini.  101. 


(OTimi  Mwnnm  f .  JfoUt,  7  8.  D.  t78  Vm)t8hida  ▼.  Sunahidapa,  Morrii.  Ft. 
I.  1S7 1  KamaksM  ▼.  Namathnam,b  Mad.  H.  0.  161 1  and  w^p§r  cur,  Ohala» 
IomU  w.  RtdnaciuUam,  1  Mad.  H.  0.  78.    8m  pott,  f  180. 

(•)  8  W.  MmN.  18S. 

(vl  GonrMiMiA  V.  Modhoimonmj  18  8aili.  446,  8.  O.  0  B.  L.  R.  appm.  87. 
Sm  omIoo  ▼.  HufTMrom,  Bellaaia.  1. 

(w)  Em  p.  Padmavati,  6  Mad.  H.  0.  416 ;  R.  f .  Jaili,  6  Bom.  H.  0.  (C  0.)  00  1 
Chinna  Ummayi  v.  Tegarai,  1  Mad.  188. 

<•)  Mathura  ▼.  Etu,  4  Bom.  646. 

(y)  &  w.  jrarMti,8  Bom.  H.  0. 184:  Me  R,  w.  Manohar,  6  Bom.  H.  0.  (0.  O.) 
17,  Vji  f.  Hatki,  7  Bom.  H.  C.  (A.  0.  J.)  188 ;  Narayan  1.  Laving,  t  Bom.  140. 
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valid  (0).  Among  the  Nairs,  as  is  well  known,  the  marriage 
relation  involves  no  obligation  to  chastitj  on  the  part  of 
the  woman,  and  gives  no  rights  to  the  man.  But  here  what 
the  law  recognizes  is  not  a  oostom  to  break  the  marriage 
bond,  but  the  &ct  that  there  is  no  marriage  bond  at  all. 
In  a  very  recent  case  before  the  Privy  Oouncil,  a  custom  was 
set  up  as  existing  on  the  west  coast  of  India,  whereby  the 
trustees  of  a  religious  institution  were  aUowed  to  sell  their 
trust.  The  Judicial  Oommittee  found  that  no  such  custom 
was  made  out,  but  intimated  that  in  any  case  they  would 
have  held  it  to  be  invalid,  as  being  opposed  to  public 
policy  (a). 
obaDgeo£familj  §  52.  The  fourth  class  of  cases  mentioned  before  (§  43), 
^'^'^^'  arises  when  circumstances  occur  which  make  the  law,  which 

has  previously  governed  a  family,  no  longer  applicable.  In 
one  sense  any  new  law  which  is  adopted  for  the  governance 
of  such  a  family  must  be  wanting,  as  regards  that  famUy,  in 
the  element  of  antiquity  necessary  to  constitute  a  custom. 
On  the  other  hand,  the  law  itself  which  is  adopted  may  be 
of  immemorial  character ;  the  only  question  would  be  as  to 
the  power  of  the  family  to  adopt  it.  We  have  already  seen 
that  a  family  migrating  fropi  one  part  of  India  to  another, 
may  either  retain  the  law  of  its  origin,  or  adopt  that  of  its 
domicil  (b).  The  same  rule  applies  to  a  family  which  has 
changed  its  status.  If  the  new  status  carries  with  it  an 
obligation  to  submit  to  a  particular  form  of  law,  such  form 
of  law  is  binding  upon  it.  If,  however,  it  carries  with  it  no 
such  obligation,  then  the  family  is  at  liberty,  either  to  retain 
so  much  of  its  old  law  as  is  consistent  with  its  change  of 
status,  or  to  adopt  the  usages  of  any  other  class  with  which 
the  new  status  allows  it  to  associate  itself. 
GoDTenion  to  §  53.  Where  a  Hindu  has  become  converted  to  Muham- 

medansim,  he  accepts  a  new  mode  of  life,  which  is  governed 
by  a  law  recogpiized,  and  enforced,  in  India.  It  has  been  stated 
that  the  property  which  he  was  possessed  of  at  the  time  of 
his  conversion  will  devolve  upon  those  who  were  entitled  to 


Hohammedaa- 
Um. 


(s)  Kh0mkor  ▼.  UmicLshankar,  10  Bom.  H.  0.  381. 

ia)  Rajah  Vwr 
h)  AnU,  §  46. 


Id)  BaSahVurmah  v.  Ravi  Vurmah,  4 1.  A.  76,  S.  0. 1  Mad.  285. 
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it  at  that  time,  by  the  Hindu  law,  bat  that  the  property  whioh 
he  may  sabseqaently  acquire  will  devolye  according  to 
Mohammedan  law  (c).  The  former  proposition,  however, 
most,  I  should  think,  be  limited  to  cases  where  by  the  Hindu 
law  his  heirs  had  acquired  an  interest  which  he  could  not 
defeat.  If  he  was  able  to  disinherit  any  of  his  relations  by 
alienation,  or  by  will,  it  is  difficult  to  see  why  he  should 
not  disinherit  them  by  adopting  a  law  which  gave  him  a 
different  line  of  heirs.  The  latter  part  of  the  proposition, 
however,  has  been  affirmed  by  the  Privy  Council,  in  a  case 
where  it  was  contended  that  a  family  which  had  been  con- 
Terted  several  generations  back  to  Muhammedanism  was 
still  governed  by  Hindu  law.  Their  Lordships  said,  **  This 
case  is  distinguishable  from  that  of  Abraham  v.  Abraham 
(d).  There  the  parties  were  native  Christians,  not  having, 
as  such,  any  law  of  inheritance  defined  by  statute;  and, 
in  the  absence  of  one,  this  Committee  applied  the  law 
by  which,  as  the  evidence  proved,  the  particular  faunily 
intended  to  be  governed.  But  the  written  law  of  India  has 
prescribed  broadly  that  in  questions  of  succession  and  inherit- 
ance, the  Hindu  law  is  to  be  applied  to  Hindus,  and  the 
Mohammedan  law  to  Muhammedans ;  and  in  the  judgment 
delivered  by  Lord  Eingsdown  in  Abraham  v.  Abraham,  p. 
289,  it  is  said  that '  this  rule  must  be  understood  to  refer  to 
Hindus  and  Mohammedans,  not  by  birth  merely,  bot  by 
religion  also.'  The  two  cases  in  W.  H.  MacNaghten's  Prin- 
ciples of  Hind.  L.,  vol.  ii.,  pp.  181,  182,  which  deal  with  the 
case  of  converts  from  the  Hindo  to  the  Mohammedan  fauth, 
and  rule  that  the  heirs  according  to  Hindu  law  will  take  all 
the  property  which  the  deceased  had  at  the  time  of  his  con- 
Tersion,  are  also  authorities  for  the  proposition  that  this 
subsequently  acquired  property  is  to  be  governed  by  the 
Muhammedan  law.  Here  there  is  nothing  to  show  conclu- 
sively when  or  how  the  property  was  acquired  by  ''the 
great  ancestor ;"  there  was  no  conflict  as  in  the  cases  just 
referred  to,  between  Hindus  and  Muhammedans  touching 


(0  2  W.  MacN.  181, 1S3  :  Jowala  ▼.  Dharam,  10  If.  I.  A.  697* 
id)  9  M .  I.  A.  196,  8.  0. 1  Bath.  (P.  0.)  1. 
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the  Bucoession  to  him.    Whatever  he  had  is  admitted  to 
have  passed  to  his  descendantsj  of  whom  all,  like  himself  j 

were  Mohammedans ;  and  it  seems  to  be  contrary  to  principle 
that,  as  between  them,  the  succession  should  be  governed  by 
any  but  Muhammedan  law.  Whether  it  is  competent  for  a 
&mily  converted  from  the  Hindu  to  the  Muhammedan  faith  to 
retain  for  several  generations  Hindu  usages  and  customs^  and 
by  virtue  of  that  retention  to  set  up  for  itself  a  special  and 
customary  law  of  inheritance,  is  a  question  which,  so  &r  as 
their  Lordships  are  aware,  has  never  been  decided.  It  is  not 
absolutely  necessary  for  the  determination  of  this  appeal  to 
decide  that  question  in  the  negative,  and  their  Lordships 
abstain  from  doing  so.  They  must,  however,  observe,  that  to 
control  the  general  law,  if  indeed  the  Muhammedan  law 
admits  of  such  control,  much  stronger  proof  of  special  usage 
would  be  required  than  has  been  given  in  this  case''  (e). 
Retaniion  of  ^  54,  These  remarks  of  the  Judicial  Oommittee  were  not 

necessary  for  the  decision  of  the  case  before  them,  as  they 
held  that  the  plaintiff  would  equally  have  failed  if  the  princi- 
ples of  Hindu  law  had  been  applied  to  his  claim.  Nor  did 
they  profess  absolutely  to  decide  that  a  convert  to  Muhamme- 
danism  might  not  still  retain  Hindu  usages,  and  they  partly 
rest  their  view  against  such  retention  of  usage  upon  the 
ground  that  there  was  no  decision  upon  the  subject.  The 
point,  however,  has  been  repeatedly  decided  the  other  way 
(t  in  Bombay,  with  regard  to  a  sect  called  Khcjaha,  These  are 
a  class  of  persons  who  were  originally  Hindus,  but  who  be- 
came converts  to  Muhammedanism  about  four  hundred  years 
ago,  retaining  however  many  Hindu  usages,  amongst  others 
an  order  of  succession  opposed  to  that  prescribed  by  the 
^  Koran.     A  similar  sect  named  the  Memon  Outcheea  had  a 

similar  history  and  usage.  In  1847  the  question  was  raised 
in  the  Supreme  Court  of  Bombay,  whether  this  order  of 
succession  could  be  supported,  and  Sir  Erskine  Perry,  in  an 
elaborate  judgment,  decided  that  it  could.  His  decision 
has  been  followed  in  numerous  cases  in  Bombay,  both  in 
the  Supreme  and  High  Court,  and  may  be  considered  as 

(•)  Jowala  T.  Dharum,  10  M.  I.  A.  611,  6^7. 
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ihoroQghly  established  (/).  But  although  these  cases  may 
probably  be  taken  as  settling  that  an  adherence  to  the  reli- 
gion of  the  Koran  does  not  necessarily  entail  an  adherence 
to  its  civil  law,  there  may  be  cases  in  which  religion  and  law 
are  inseparable.  In  such  a  case  the  ruling  of  the  Privy 
Council  would  be  strictly  in  point,  and  would  debar  any 
one  who  had  accepted  the  religion  from  relying  on  a  custom 
opposed  to  the  law.  For  instance,  monogamy  is  an  essen- 
tial part  of  the  law  of  Christianity.  A  Muhammedan,  or 
Hindu,  convert  to  Christianity  could  not  possibly  marry  a 
second  wife  after  his  conversion,  during  the  life  of  his  first, 
and  if  he  did  so,  the  issue  by  such  second  marriage  would 
certainly  not  be  legitimate,  any  Hindu  or  Mahummedan 
usage  to  the  contrary  notwithstanding  (g).  His  conversion 
would  not  invalidate  marriages  celebrated,  or  affect  the  legiti- 
macy of  issue  bom  before  that  event.  What  its  effect  might 
be  upon  issue  proceeding  from  a  plurality  of  wives  retained 
after  he  became  a  Christian,  would  be  a  very  interesting 
question,  which  has  never  arisen. 

§  65.  The  second  part  of  the  rule  above  stated  (h)  is  illus-  9¥^'  ^^ 
trated  by  the  case  of  Abraham  v.  Abraham  {%),  referred  to 
abova  There  it  appeared  that  there  were  different  classes 
of  native  Christians  of  Hindu  origin.  Some  retained  Hindu 
manners  and  usages,  wholly  or  chiefly,  while  others,  who 
were  known  as  East  Indians,  and  who  are  generally  of  mix- 
ed blood,  conformed  in  all  respects  to  European  customs. 
The  founder  of  the  &mily  in  question  was  of  pure  Hindu 
blood,  and  belonged  to  a  class  of  native  Christians  which 
retained  native  customs.  But  as  he  rose  in  the  world  and 
accumulated  property,  he  assumed  the  dress  and  usages 
of  Europeans.  He  married  an  East  Indian  wife,  and  was 
admitted  into,  and  recognized  as  a  member  of,  the  East 

(/)  JT^raV*  COM,  Pmry,  O.  0.  llOj  Oanghai  ▼.  Thavwr.  1  Bora.  H.  0. 71, 
7t  t  JftObtft  in  £JM  (joodi  q/,  t  Bom.  H.  0.  802 ;  Rahimha*.  in  ihs  Goodg  V, 
U  Bon.  H.  0.  94  {  Rahimatbai  ▼.  Hirhai,  8  Bom.  S4 ;  8uddwiofm4$$a  t. 
Maiida,  8  Od.  6M. 

6)  8m  HycU,  T.  Hyds,  L.  R.  1.  P.  A  D.  130  ;  Skinner  ▼.  Ord€,  14  M.  I.  A. 
100,  8S4,  8.  C.  10  B.  L.  R.  1S6  ;  8.  O.  17  Sath.  77. 

(M  inte.  161 

(i)0  U  I.  A.  196,  8.  O.  1  8otb.  (P.  G)  1.  NatlTt  ObrutiMii  art  now 
torenifd  by  Um  ladttn  iucccmIob  A^i.    Ponnui€mii  w.  Dorasami,  t  Mad.  109. 
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Indian  community.  After  his  death  the  question  arose 
whether  his  property  was  to  be  treated  as  the  joint  pro- 
perty of  an  undivided  Hindu  family^  and  governed  by  pure 
Hindu  law ;  or  if  not,  whether  it  was  to  be  governed  by  a 
law  of  usage,  similar  to  Hindu  or  to  European  law.  The 
former  proposition  was  at  once  rejected.  Their  Lordships 
said  {k) :  ^'  It  is  a  question  of  parcenership  and  not  of  heir- 
ship. Heirship  may  be  governed  by  the  Hindu  law,  or  by 
any  other  law  to  which  the  ancestorship  maybe  subject; 
but  parcenership,  understood  in  the  sense  in  which  their 
Lordships  here  use  the  term,  as  expressing  the  rights  and 
obligations  growing  out  of  the  atattta  of  an  undivided  &mily, 
is  the  creature  of,  and  must  be  governed  by  the  Hindu  law. 
Considering  the  case,  then,  with  reference  to  parcenership, 
what  is  the  position  of  a  member  of  a  Hindu  family  who 
has  become  a  convert  to  Christianity  ?  He  becomes,  as  their 
Lordships  apprehend,  at  once  severed  from  the  taxmly  and 
regarded  by  them  as  an  outcast.  The  tie  which  bound  the 
family  together  is,  so  far  as  he  is  concerned,  not  only  loosen- 
ed but  dissolved.  The  obligations  consequent  upon,  and 
connected  with  the  tie  must,  as  it  seems  to  their  Lordships, 
be  dissolved  with  it.  Parcenership  may  be  put  an  end  to  by 
a  severance  effected  by  partition ;  it  must,  as  their  Lordships 
think,  equally  be  put  an  end  to  by  severance  which  the 
Hindu  law  recognizes  and  creates.  Their  Lordships,  there- 
fore, are  of  opinion  that,  upon  the  conversion  of  a  Hindu  to 
Christianity,  the  Hin^u  law  cesses  to  have  any  continuing 
obligatory  force  upon  the  convert.  He  may  renounce  the 
old  law  by  which  he  was  bound,  as  he  has  renounced  his  old 
religion ;  or,  if  he  thinks  fit,  he  may  abide  by  the  old  law, 
notwithstanding  he  has  renounced  the  old  religion.''  Their 
liordships  then  reviewed  the  facts,  showing  the  different 
usages  of  different  classes  of  Christians,  and  the  evidence 
that  Abraham  had,  in  fact,  passed  from  one  class  into 
another,  and  proceeded  to  say  {I) :  "  That  it  is  not  competent 
to  parties  to  create,  as  to  property,  any  new  law  to  regulate 

(Jl)  9  M.  I.  A.  237,  S.  0.  1  Satb.  (P.  O.)  6. 
(0  9  M.  I.  A.  243,  244,  S.  0   1  Satli.  (P.  0.)  6. 
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the  BQCoeflsion  to  it  ab  inieslaiOf  their  Lordships  entertain 
no  doubt ;  but  that  is  not  the  question  on  which  this  case 
depends.    The  question  is,  whether,  when  there  are  different 
laws  as  to  property  applying  to  different  classes^  parties 
ought  not  to  be  considered  to  have  adopted  the  law  as  to 
property^  whether  in  respect  o{  succession  ab  intestato,  or  in 
other  respects^  of  the  class  to  which  they  belong.     In  this 
particular  case  the  question  is^  whether  the  property  was 
bound  by  the  Hindu  law  of  parcenership/'     ''  The  law  has 
not,  BO  far  as  their  Lordships  can  see,  prohibited  a  Christian 
convert  from  changing  his  class.     The  inconvenience  result- 
ing from  a  change  of  succession  consequent  on  a  change  of 
class  is  no  gpreater  than  that  which  often  results  from  a 
change  of  domicil.    The  argumentum  ab  inconveniefiti  cannot 
therefore  be  used  against  the  legality  of  such  a  chang^.     If 
sach  change  takes  place  in  fact^  why  should  it  be  regarded 
as  non-existing  in  law  f  Their  Lordships  are  of  opinion, 
that  it  was  competent  for  Matthew  Abraham,  though  him- 
self both  by  origin  and  actually  in  his  youth  a  '  native 
Chrifltian,'  following  the  Ilindu  laws  and  ciistoiiiR  on  matters 
relating  to  property,  to  change  his  class  of  Christians,  and 
become  of  the  Christian  class  to  which  his  wife  belonged. 
His  family  was  managed  and  lived  in  all  respects  like  an 
East  Indian  family.     In  such  a  family  the  undivided  family 
union,  in  the  sense  before  mentioned,  is  unknown.'' 

$  56.  On  the  same  principle,  where  a  European  had  ille-  iiiegiUmnU  b- 
gitimate  sons  by  two  Hindu  women,  and  they  conformed  in  ■^•**'  B«rop»ii. 
all  respects  to  Hindu  habits  and  usages,  it  was  held  that  they 
must  for  all  purposes  be  treated  as  Hindus,  and  governed  by 
Hindu  law  as  such.  "  They  were  not  an  united  Hindu 
family  in  the  ordinary  sense  in  which  that  term  is  used  by 
the  text  writers  on  Hindu  law ;  a  family  of  which  the  father 
was  in  his  lifetime  the  head,  and  the  sons  in  a  sense 
parceners  in  birth,  by  an  inchoate,  though  alterable,  title  ; 
but  they  were  sons  of  a  Christian  father  by  different  Hindu 
mothers,  constituting  themselves  parceners  in  the  enjoyment 
of  their  property,  after  the  manner  of  a  Hindu  joint  family'' 
(m).     And  it  was  held  that  their  rights  of  succession  inter  $e 

(m)  Myna  BoyM  ? .  Ootaram,  8  M  I.  A.  iOO.  490,  8.  C   2  Biiib.  (P.  C.)  4 
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and  to  their  motlieri  must  be  judged  by  Hinda  law,  wbioh 
reoognised  saoh  rightaj  and  not  by  English  lawj  wbioh  denied 
them  (n)«  On  the  other  hand|  the  vast  majority  of  the 
class  known  as  East  IndianSj  and  ^referred  to  in  the  judg- 
ment in  Abraham  y.  Abraham^  have  been  the  illegitimate 
sons  of  Europeans  by  natiyes  or  half-oaste  women^  who^ 
from  being  acknowledged  and  cared  for  by  their  fa^ers^ 
have  adopted  European  modes  of  life.  These,  as  already 
stated,  would  be  goyemed  by  European  law. 

■ 

(n)  Same  cam,  2  Mad.  H.  0.  IM. 


CHAPTER  IV. 

FAMILT   BILATI0N8. 

Marriage  and  Sonship. 

§  57.  No  part  of  the  Hinda  Law  is  more  anomalous  than  ABomftliMla 
that  which  governs  the  Family  relations.     Not  only  does  '■"^^  ^^• 
there  appear  to  be  a  complete  break  of  continuity  between 
the  ancient  system  and  that  which  now  prevails^  but  the 
different  parts  of  the  ancient  system  appear  in  this  respect 
to  be  in  direct  conflict  with  each  other.     We  find  a  law  of 
inheritance,  which  assumes  the  possibility  of  tracing  male 
ancestors  in  an  unbroken  pedigree  extending  to   fourteen 
generations  ;  while  coupled  with  it  is  a  family  law,  in  which 
several  admitted  forms  of  marriage  are  only  euphemisms  for 
seduction  and  rape,  and  in  which  twelve  sorts  of  sons  are 
recognised,  the  majority  of  whom  have  no  blood  relationship 
to  their  own  father.     I  am  not  aware  that  any  attempt  has 
hitherto  been  made  to  harmonise,  or  to  account  for,  these  appa- 
rent inconsistencies.     It  has  been  suggested,  however,  that 
some  of  the  peculiarities  of  the  system  may  be  referred  to  the 
practice  of  polyandry,  which  is  supposed  to  have  been  once 
universal  (a).     It  seems  to  me  that  the  proved  existence  of 
such  a  practice  would  not  account  for  the  facts.     I  also  doubt 
whether  polyandry,  properly  so  called  (6),  ever  prevailed 

(a)  I  refer,  of  eonree,  to  the  Tiows  pat  forward  bT  Mr.  McLennan  throagfa* 
oat  hie  Stndiee  in  Ancient  Hietory,  1876.  Alio  in  two  articlee  in  the  Fort* 
■i^htl J  Reriew.  Mav  and  Jane,  1877.  See  these  riowe  diecnteed  bj  Mr.  Spencer* 
Pnneiplee  of  Sociology,  1278-803;  Fortnightly  Reriow,  June,  1877;  and  by 
Mr.  Lewie  H.  Morgan  in  hie  Ancient  Society. 

(b)  By  polyandry,  properly  eo  caUed.  I  mean  a  eyetem  andor  which  a  woman 
it  the  legal  property  of  eereiul  hnebanae  at  onco,  ae  among  the  Todae  ;  or  under 
which  a  woman,  who  ie  le||ally  married  to  one  huiband.  has  the  right,  which 

dispute,  to  admit  other  men  at  her  own  pleasure,  as  among 


he  cannot  dispute,  to  admit  other  men  at  her  own  pleasure,  as  among  the 
Naare.  I  exclude  cases  of  mere  dissoluteness.  No  one  would  Apply  the  term 
poltaadry  to  the  institution  of  the  cavalUr  gervant^  in  Italy  or  Spain.  I  also 
exclude  etees  in  which  a  woman  is  allowed  to  offer  herself  to  a  man,  who  claims 
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among  the  races  who  were  governed  by  the  syBtem  now 
under  discossion^  while  they  were  governed  by  it.  It  is 
quite  possible  that  it  may  have  prevailed  among  them  at  a 
still  earlier  stage  of  their  history.  But  this  circumstance 
would  be  immaterial^  if  there  is  reason  to  suppose  that  they 
had  escaped  from  its  influence  before  the  introduction  of  the 
Family  law,  which  we  find  in  force  ftt  the  time  of  the  earliest 
Sanskrit  writings.  Still  more^  if  that  law  can  be  accounted 
for  on  principles  which  have  nothing  to  do  with  polyandry. 
It  will  be  wellj  however^  to  clear  the  ground  for  the  discus- 
sion^ by  enquiring  what  are  the  actual  facts. 
Polyandry  ^  58.  Among  the  non- Aryan  races  of  India^  both   the 

Arya?rao6i.        former  and  the  present  existence  of  polyandry  is  beyond  dis- 
pute.    It  is  peculiarly  common  among  the  Hill  tribes,  who 
are  probably  aboriginal ;  but  it  is  also  widely  difihised  among 
the  inhabitants  of  the  plains.     Among  the  Nairs,  the  woman 
remains  in  her  own  home  after  her  maiTiago,  and  there  asso- 
ciates with  as  many  men  us  she  pleases  (c).     llie  Teehurs  of 
Oude  '*  live  together  almost  indiscriminately  in  large  com- 
munities, and  even  whore  two  people  are  regarded  as  marri- 
ed, the  tie  is  but  nominal''  (cZ).     Among  the  Western  Kalians 
of  Madura,  ''  it  constantly  happens  that  a  woman  is  the  wife 
of  either  ten,  eight,  six,  or  two  husbands,  who  are  held  to  be 
the  fathers  jointly  and  severally  of  any  children  that  may  be 
born  of  her  body.     And  still  more  curiously,  when  the  child- 
ren of  such  a  family  grow  up,  thoy  for  some  unknown  reason 
style  themselves  the  children,  not  of  ten,  eight,  or  six  fathers, 
as  the  case  may  be,  but  of  eight  and  two,  or  six  and  two,  or 
four   and   two   fathers"    (e).     Among   the    Kannuvans   of 
Madura,  "  a  woman  may  legally  marry  any  number  of  men 
in  succession,  though  she  may  not  have  two  husbands  at 
one  and  the  same  time.     She,  may,  however,  bestow  favom*s 
on  paramours  without  hindranco,  provided  they  be  of  equal 


a  tort  of  «omi-diviaity,  as  in  tho  catfo  of  tbo  Maliar:ij.ui  of  Bombay  ;  aud  tli« 
analogous  cases  of  promiscnous  prostitution  of  married  wonion  as  a  sort  of  roU- 
gions  rit«.    Soe  Dubiiis  (od  18(>2),  302  ;  Wilsou,  Works,  i.  203. 

(c)  McLoonan,  147. 

(d)  Lubbock,  Origin  of  Man  (cd.  1870),  73,  citing  tbo  Tooplo  of  hidin,  by  Kay« 
nud  Watson,  ii.  So. 

(«)  Madura  Manual.  Pt.  II    5i. 
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casie  with  her*'  (/).  Among  the  Todas  of  the  Nilgiris^ 
as  in  Thibet^  the  wife  is  the  property  of  all  the  brothers^  and 
lives  in  their  home  (g).  A  similar  custom  prevails  among 
the  Tijars,  or  palm  caltivators  of  Malabar  and  Travancore(&). 
Among  the  Tottiyars^  a  caste  of  Madara^  it  is  the  usage  for 
brothers^  nncles,  nephews  and  other  relations^  to  hold  their 
wives  in  common^  and  their  priests  compel  them  to  keep  up 
the  custom^  if  they  are  unwilling ;  outside  the  faimily  they 
are  chaste  {%). 

$  69.  It  is  difficult  to  believe  that  polyandry  in  its  lowest  Polyuiary 
form^  as  authorising  the  union  of  women  with  a  plurality  of 
husbands  of  different  family^  could  ever  have  been  common 
among  the  Aryan  Hindus.  Such  a  system^  as  Mr.  McLennan 
points  out  (k),  would  necessarily  produce  a  system  of  kinship 
through  females^  such  as  actually  exists  among  the  poly- 
androus  tribes  of  the  West  Coast  of  India.  Now^  the  most 
striking  feature  in  the  Aryan  Hindu  customs  is  the  strictness 
with  which  kinship  is  traced  through  males.  Except  in 
Bengal^  where  the  change  is  comparatively  modem,  agnates 
to  tho  fourteenth  degree  exclude  cognates.  Tliis  rule  is 
connected  with,  if  it  is  not  based  upon,  their  religious  system, 
the  first  principle  of  which  was  the  practice  of  worshipping 
deceased  male  ancestors  to  the  remotest  deg^e  (I).  This, 
of  course,  involved  the  assumption  that  those  ancestors  could 
be  identified  with  the  most  perfect  certaiuty.  The  female 
ancestors  were  only  worshipped  in  conjunction  with  their 
deceased  husbands.  We  can  be  quite  certain  that  this  sys- 
tem was  one  of  enormous  antiquity,  since  we  find  exactly 
tho  same  practice  of  religious  offerings  to  the  dead  prevail- 
ing among  the  Greeks  and  Romans.  We  may  assert  with 
confidence  that  a  usage  common  to  the  three  races  had  previ- 
onsly  existed  in  that  ancient  stock    from  which  Hindus, 


(/)  Jhid.  u. 

ii)  BrMki,  PrimitiTe  Tribes.  10. 

{h)  Madrma  Ccntat  Report,  162. 

(0  DnhotM,  8{  Madnr»  Manaal,  Pi.  II.  83. 

(k)  Siudiat,  184^  186.  Mr.  L.  U.  MorgMi*s  obioctiont  (p.  616)  to  the  gooenU  pro- 
pomiion  etated  bj  Mr.  MoLonnan  m  to  kintliip  throagh  femalee,  eeem  not  to 
appl J  to  the  liintt«d  form  of  that  propoeition  at  stated  in  the  teit. 

(0  Masa.  ui.  {81-91.  182—126.  189.  198-281.  282-284;  Spencer.  i.8M; 
Appt.  1.  ;  M  Muller,  A.  8.  Lit.  880 ;  Ind.  Wisd.  266. 


56 


POLTANDBT  AMONG  THB  ABTAMS 


ETideooes  of 
polyandry. 


Dnkopadi- 


Qreeks^  and  Romans^  alike  proceeded.  No  donbt^  Mr.  Mo- 
liennan  points  out  numerous  indications  of  kinship  through 
females  among  the  Greeks,  especially  in  the  case  of  the 
Trial  of  Orestes.  But,  if  I  may  be  allowed  to  say  so,  all 
these  instances  seem  to  be  less  the  voice  of  a  living  lawj 
than  the  feeble  echoes  of  one  sounding  from  a  past  that  was 
dead  {m) .  I  by  no  means  deny  that  polyandry  of  the  second, 
or  Toda,  type,  may  have  existed  among  the  Hindu  Aryans. 
But  I  think  that  at  the  earliest  times  of  which  we  have  any 
evidence  it  had  become  very  rare,  and  had  fallen  into 
complete  discredit  even  where  it  existed.  Also,  that  every- 
thing which  we  find  in  the  oldest  Hindu  laws  can  be 
accounted  for  without  any  reference  to  it. 

§  60.  What  then  is  the  actual  evidence  upon  the  subject  f 
The  earliest  indication  of  polyandry  of  which  I  am  aware,  is 
to  be  found  in  a  hymn  in  the  Big-Yeda,  which  is  addressed 
to  the  two  Asvins.  ''  Asvins,  your  admirable  horses  bore 
the  car  which  you  have  harnessed  first  to  the  goal  for  the 
sake  of  honour ;  and  the  damsel  who  was  the  prize  came 
through  affection  to  you,  and  ackowledged  your  husband- 
ship,  saying,  you  are  my  lords''  (n).  This  evidently  points 
to  the  practice  of  Svayamvara,  when  a  maiden  of  high  rank 
used  to  offer  herself  as  the  prize  to  the  conqueror  in  a 
contest  of  skill,  and  in  this  instance  became  the  wife  of 
several  suitors  at  once.  It  is  exactly  in  conformity  with  the 
well-known  case  of  Draupadi,  who,  as  the  Mahabharata 
relates,  was  won  at  an  archery  match  by  the  eldest  of  the 
five  Pandava  princes,  and  then  became  the  wife  of  all.  As 
far  as  I  know,  this  is  the  only  definite  instance  in  which  an 
Aryan  woman  is  recorded  to  have  become  the  legal  perma- 
nent vrife  of  several  men.  Undoubtedly,  as  Professor  Max 
Miiller  remarks  (o)  the  epic  tradition  must  have  been  very 


■ouTent, 

SoascetM>  wuuuv  u  www-  uuummu.,  «.  ».«.«•  ...w^^  w««  .««...  ^ 

qui,  M  elles  n'ooi  M  g^o^ralos,  ont  r^gnd  da  moios  aor  d'immenfet  ^tendaee. 

Lean  civilitationa  reposaient  aar  le  droit  de  la  mire,  Ac."    Bee  also  T«aloD, 

62,  68.  *'  Partoot,  oik  lea  Aryaa  ae  aout  dtablia,  ilc  ont  iutrodait  aTeo  eox  k 

famille  gooTem^e  par  le  pdre." 

(n)  Oitea  ?nieeler,  Hiat  of  IndU,  u.  S02. 

(o)  A.  8.  Lit.  46. 


HABBIAdE   AND   S0N8BIP. 


67 


strong  to  compel  the  aathord  to  record  a  proceeding  so 
violently  opposed  to  Brahmanical  law.  Yet  the  very  des- 
cription of  the  transaction  represents  it  as  one  which  was 
opposed  to  public  opinion,  and  which  was  rather  justified 
by  very  remote  tradition  than  by  existing  practice.  I  take 
the  account  of  it  given  by  Mr.  McLennan  {p )  ''  The  father 
of  Draupadi  is  represented  by  the  compilers  of  the  epic  as 
shocked  at  the  proposal  of  the  princes  to  marry  his  daughter. 
'You  who  know  the  law/  he  is  made  to  say,  'must  not 
commit  an  unlawful  act  which  is  contrary  to  usage  and  the 
Vedas.*  The  reply  is,  '  The  law,  O  King,  is  subtle.  We 
do  not  know  its  way.  We  follow  the  path  which  has  been 
trodden  by  our  ancestors  in  succession.'  One  of  the  princes 
then  pleads  precedent.  '  In  an  old  tradition  it  is  recorded 
that  latila,  of  the  family  of  Gotama,  that  most  excellent  of 
moral  women,  dwelt  with  seven  saints ;  and  that  Varski, 
the  daughter  of  a  Muni,  cohabited  with  ten  brothers,  all  of 
them  called  Prachetas,  whose  souls  had  been  purified  with 
penance.'  "  Now,  upon  this  statement  the  alleged  ancestral 
nsage  appears  really  to  have  been  non-oxistont.  The  only 
specific  instances  that  could  be  adduced  were  certainly  not 
cases  of  marriage.  They  were  instances  of  special  indulgence 
allowed  to  Rishis,  who  had  passed  out  of  the  order  of  married 
men,  and  whose  greatness  of  spiritual  merit  made  it  impossi- 
ble for  them  to  commit  sin  (q).  It  is  also  to  be  remembered 
that  the  Pandava  princes  were  Kshatriyas,  to  whom  greater 
license  was  allowed  in  their  dealings  with  the  sex,  and  for 
whom  the  loosest  forms  of  marriage  were  sanctioned  (r).  If 
polyandrous  practices  existed  among  the  aborigines  whom 
they  conquered,  these  would  naturally  be  imitated  by  them. 
Just  as  the  English  knights  who  settled  beyond  the  Pale 
became  Hihernis  Hiberniores.  On  the  other  hand,  in  a 
passage  of  the  Ramayaua  («),  where  the  Rakshasa  meets  BamaaadSita. 
Rama  and  his  brother  wandering  with  Sita,  the  wife  of  the 


(r)  Fort  RcT..  May  1R77.  «W. 

(o)  8««  ApiiiiUinba,  ii.  ri.  19,  §  8—10,  and  vo$t.  %  CI. 

(r)  Maiia.  iii  §  20. 

(•)  Ciled  Whoolor,  Hist.  India,  ii.  241.  Mr.  V.  N.  Mandlik  (p  997)  Myt  that 
ib«  oiif  inal  pn«fl«g«  cotiUint  notbiiig  to  show  that  the  giant  accused  toe  brother* 
of  hariog  a  joint  wife. 

S 


marriage  tio. 
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former^  the  giant  acoosts  them  in  language  of  much  moral 
indignation,  saying,  ^'  Oh  little  dwarfs,  why  do  you  come 
with  your  wife  into  the  forest  of  Dandaka,  clad  in  the  habit 
of  devotees,  and  armed  with  arrows,  bow'  and  scimitar  T 
Why  do  you  two  devotees  remain  with  one  woman  T  Why 
are  you,  oh  profligate  wretches,  corrupting  the  devout 
sages  V*  The  giant  seems  to  have  looked  upon  polyandry 
with  the  same  abhorrence  as  Draupadi's  father. 
LooMneMof  §  61.     Other  passages  of  the  Mahabharata  are  referred 

to,  which  seem  rather  to  evidence  the  greatest  grossness,  and 
want  of  chastity,  in  the  relations  between  the  sexes,  than 
anything  like  polyandry.  It  is  said  that  '*  women  were  for- 
merly unconfined,  and  roamed  about  at  their  pleasure  inde- 
pendent. Though  in  their  youthful  innocence  they  abandon- 
ed their  husbands,  they  were  guilty  of  no  offence  j  for  such 
was  the  rule  in  early  times.  This  ancient  custom  is  even 
now  the  law  for  creatures  born  as  brutes,  which  are  free 
from  lust  and  anger.  This  custom  is  supported  by  authority, 
and  is  observed  by  great  Rishis,  and  it  is  still  practised 
among  the  northern  Kurus."  Dr.  Muir  goes  on  to  add,  ^'  A 
stop  was,  however,  put  to  the  practice  by  Svetaketu,  whose 
indignation  was  on  one  occasion  aroused  by  a  Brahman  tak- 
ing his  mother  by  the  hand,  and  inviting  her  to  go  away 
with  him,  although  his  father,  in  whose  presence  this  occur- 
red, informed  him  that  there  was  no  reason  for  his  displea- 
sure, as  the  custom  was  one  which  had  prevailed  from  time 
immemorial.  But  Svetaketu  could  not  tolerate  the  practice ; 
and  introduced  the  existing  rule.  A  wife  and  a  husband 
indulging  in  promiscuous  intercourse  were  thenceforward 
guilty  of  sin''  (t).  So  the  Gandhara  Brahmans  of  the  Pun- 
jab are  said  ''  to  corrupt  their  own  sisters  and  daughters-in- 
law,  and  to  offer  their  wives  to  others,  hiring  and  selling 
them  like  commodities  for  money.  Their  women,  being  thus 
given  up  to  strangers,  ai*e  consequently  shameless  -"  as 
might  have  been  expected  (u).     In  exactly  the  same  way,  the 


(0  Muir.  A.  8.  T.  ii.  418  (2od  ed.)  The  first  posaago  is  cited  by  Mr.  McLen. 
Dan,  p.  173,  n.,  from  the  lit  ed.  ii.  880.  See  also  other  pasaaget  from  the  Haha- 
bharaU,  cited  2  Dig.  892--8&4. 

(14)  liolr,  ▲.  8.  T.  a.  482,  488. 
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Koravers  of  Southern  India^  who  are  not  polyandroos^  sell 
and  mortgage  their  wives  and  daughters  when  they  are  in 
want  of  money  (r).  Of  course^  delicacy^  or  chastity^  must  be 
utterly  unknown  in  such  a  state  of  society.  But  these  very 
texts  seem  to  show  that  each  wife  was  appropriated  to  a 
single  husband^  though  he  was  willing  to  allow  her  the 
greatest  freedom  of  action  (w). 

$  62.     When  we  come  to  the  law  writers  it  is  quite  certain  Early  Family 
that  a  woman  could  never  have  more  than  one  husband  at  a      ^* 
time.     But  we  also  find  that  sonship  and  marriage  seem  to 
stand  in  no  relation  to  each  other.     A  man's  son  need  not 
have  been  begotten  by  his  father,  nor  need  he  have  been 
produced  by  his  father's  wife.     Uow  is  such  a  state  of  the 
family,  which  appears  to  set  genealogy  at  defiance,  reconcil- 
able with  a  system  of  property  which  is  based  upon  the 
strictest  ascertainment  of  pedigree  f     I  believe  the  answer  Principle  of 
is  simply  this — that  a  son  was  always  assigned  in  law  to  the  "o^Wp. 
male  who  was  the  legal  owner  of  the  mother.     Further,  that 
the  filial  relation  was  itself  capable  of  being  assig^ned  over 
by  the  person  to  whom  the  son  was  subject,  or  by  the  son 
himself  if  emancipated.     If  I  am  right  in  this  view,  the 
theory  that  the  levitate  is  invariably  a  survival  of  polyandry 
will  ^11  to  the  grround. 

§  03.  TIio  various  sorts  of  sons  recognized  by  the  early  Difforont  aorii 
writers  were  the  following.  The  legitimate  son  (auraaa),  ^'•^"'•* 
theson'of  an  appointed  daughter  {putrika  putra),  the  son 
begotten  on  the  wife  (kshetraja),  the  son  bom  secretly 
igudhaja),  the  damsers.sou  (kanina),  the  son  taken  with  the 
bride  {sahodha),  the  son  of  a  twice  married  woman  {paiin- 
arbhava),  the  sou  by  a  Sudra  woman  {niahada),  or  by  a  con- 
cubine {parasava),  the  adopted  son  {dattakn),  the  son  made 
(krilrima),  the  son  bought  (kritaka),  the  son  cast  off  {apavid- 
dha),  and  the  son  self-given  {svayamdattaka  (.r).     Of  these 

(r)  Mndrma  C#nsn8  Report,  107. 

(to)  Mr.  v.  N.  Mandlilc  wijt  of  the  paeaagee  cited  from  Dr.  Mair  "  To  me  the 
whole  chapter  thowe  that  the  Northern  iraras  were  then  what  the  Naini  ia 
Malabar  are  now  ;  to  that  a  man  did  not  know  hie  own  father.'*  Bnt  he  admits 
that  theae  and  similar  passages  '*  point  to  times  anterior  to  the  oompilation  of 
the  Vedas.  For  even  in  the  earliest  Veda  marriage  appears  to  hare  I  ecome 
well  esUblished  iosUtntion"  pp.  805—997. 

(»)  Eandhayana  x? ii.  2,  §  10— M ;  Gantama  zxriU.   f  8S,  83  {  Vasishtb     irii.  f 
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it  will  be  at  once  seen  that  the  five  last  never  could  be  the 
actual  sons  of  their  father^  and  of  the  other  nine  only  the 
first  and  the  last  two  need  be.  Of  the  remaining  seven, 
some  necessarily^  and  others  probably^  were  not  begotten 
by  hira  at  all.  Further^  many  of  these  were  not  even  the 
ofibpring  of  his  wife.  The  problem  for  solution  is,  how  they 
came  to  be  considered  as  his  sons  f  To  answer  this^  we  must 
enquire  into  the  Hindu  idea  of  paternity. 

§  64.  In  modern  times  children  are  a  luxury  to  the  rich,  Neoetriey  for 
an  encumbrance  to  the  poor.  In  early  ages  female  offspring  '^°'' 
stood  in  the  same  position,  but  male  issue  was  passionately 
prized.  The  very  existence  of  a  tribe,  surrounded  by  ene- 
mies, would  depend  upon  the  continual  multiplication  of  its 
males.  The  sonless  father  would  find  himself  without  pro- 
tection, or  support,  in  sickness  or  old  age,  and  would  see  his 
land  passing  into  other  hands,  when  he  became  unable  to 
cultivate  it.  The  necessity  for  male  offspring  extended  in 
the  case  of  the  Aryan  even  beyond  this  world.  His  hap- 
piness in  the  next  depended  upon  his  having  a  continuous 
line  of  male  descendants,  whose  duty  it  would  be  to  make 
the  periodical  offerings  for  the  repose  of  his  soul.  Hence 
the  works  of  the  Sanskrit  sages  state  it  to  be  the  first  duty 
of  man  to  become  the  possessor  of  male  offspring,  and 
imprecate  curses  upon  those  who  die  without  a  son  (6). 
^Vliere  a  son  was  so  indispensable,  we  might  expect  that 
every  contrivance  would  be  exhausted  to  procure  one. 
What  has  been  already  said  about  the  relations  between  the 
sexes  in  early  times  would  make  it  certain  that  neither 
delicacy,  nor  sentiment,  would  stand  in  the  way. 

§  65.     A  frequent  subject  for  discussion  in  Manu  is  as  to  '^^^u^ 
the    property  in  a  child.     He  says :  "  They   consider   the  Uindiit. 
male  issue  of  a  woman  as  the  son  of  the  lord ;  but  on  the 
subject  of  that  lord,  a  difference  of  opinion  is  mentioned  in 


»— »  ;  Viihno  XT.  i  1—27  ;  Nanula  xiii.  §  17—20.  46-47 ;  Mann,  iz.  §  127—140, 
15S— 184  ;  D«taU,  3  Dig.  153  ;  Yama,  ih.  154 ;  TajnaTolkya  ii.  $  12S— 182  ;  Hit. 
i.  11.  ApasUmba  ataods  alone  among  the  earlier  wriUra  in  only  reoofniiing 
tb«  Intimate  aon,  ii.  Ti  13,  §  1 — 11. 

Tbe  annexed  table  showf  the  order  in  whiob  the  different  iona  are  placed  bj 
the  Tarione  aathors. 

(b),Vaaiah.  xrii.  §  1—5;  Viih.  xv.  §  4S— 46;  Mann,  ti.  $  86,  87,  ii.  i  46 ; 
Atri.  D.  M.  i  i  8. 
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the  Yeda;  some  giving  that  name  to  the  real  procreator  of 
the  child^  and  others  applying  it  to  the  married  possessor  of 
the  woman/'  He  argues  the  point  on  the  analogy  of  seed 
sown  by  a  stranger  on  the  land  of  another^  or  of  flocks 
impregnated  by  a  strange  male.  He  sums  up  by  declaring: 
'^  Thus  men  who  have  no  marital  property  in  women,  but 
'  sow  in  the  fields  owned  by  others,  may  raise  up  fruit  to  the 
husbands,  but  the  procreator  can  haye  no  advantage  from 
it.  Unless  there  be  a  special  agreement  between  the 
owners  of  the  land  and  of  the  seed,  the  fruit  belongs  clearly 
to  the  landowner,  for  the  receptacle  is  more  important  than 
the  seed.  But  the  owners  of  the  seed  and  of  the  soil  may 
be  considered  in  this  world  as  joint  owners  of  the  cropj 
which  they  agree  by  special  compact,  in  consideration  of 
the  seed,  to  divide  between  them''  (c).  The  conflicting  opi- 
nions referred  to  by  Manu  are  probably  the  texts  mentioned 
by  the  early  Sutra  writers  (d).  In  one  of  these  passages 
quoted  from  the  Vedas,  a  husband  is  reported  as  announcing* 
with  considerable  naivete,  that  he  will  not  any  longer  allow 
his  wives  to  be  approached  by  other  men,  since  he  has  re- 
ceived an  opinion  ^'  that  a  son  belongs  to  him  who  begot  him 
in  the  world  of  Tama.  In  this  world,  it  is  to  be  observed, 
there  seems  to  be  no  doubt  entertained  that  the  son  begotten 
by  others  on  his  wife  would  be  his  own. 
Origin  of  the  §  66.  It  was   upou  this  principle— viV,  that  a  son,  by 

Ntyoga.  whomsoever  begotten,  was  the  property  of  the  husband  of 

the  mother — ^that  the  kahetraja,  or  son  begotten  upon  a  wife, 
ranked  so  high  in  the  list  of  subsidiary  sons.  The  Mahab- 
harata  and  Vishnu  Purana  relate  how  king  Saudasa,  being 
childless,  induced  VasisLta  to  beget  for  him  a  son  upon  his 
wife  Damayanti.  So  king  E^alinga  is  represented  as  request- 
ing the  old  Rishi  Dirghatamas  to  beget  offspring  for  him ; 
and  Pandu,  when  he  became  a  Sunnyasi,  accepted,  as  his 
own,  sons  begotten  upon  his  wife  by  sti*angers.  The  same 
passage  of   the  Mahabliarata  which  relates  how  Svetaketu 


Ic)  Manu,  iz.  §  33-4i,  48-55,  181 ;  i.  S  70  ;  Nar.   xii.  §  50—60.  Viramit.  ii. 
2 


Apaat.  ii.  vi.  13,  §  6,  7.  and  note  ;  Baudh.  ii.  2,  §  25;  Vosiih.  XTii.  !  S,  7. 
Qautama  zviii.  §  11. 
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put  an  end  to  promiscuotus  intercourse  on  the  part  of  husbands 
and  YiWes,  also  states  that  a  wife,  when  appointed  bj  her 
husband  to  raise  up  seed  to  him  by  connection  with  another 
man,  is  guilt j  of  sin  if  she  refuses  (e).  And  so  the  law-books 
expressly  sanction  the  begetting  of  offspring  by  another  on 
the  wife  of  a  omn  who  was  impotent,  or  disordered  in  mind, 
or  incurably  diseased;  and  the  son  so  begotten  belonged  to 
the  incapacitated  husband  (/).  No  rule  is  laid  down  that 
the  person  employed  to  beget  offspring  during  the  husband's 
life  should  be  a  near  relation,  or  any  relation  {g).  In  fact, 
in  the  instances  just  mentioned,  the  procreator,  who  was 
ctlled  in  aid,  was  not  only  not  of  the  same  family,  but  was 
not  eren  of  the  same  caste,  the  owner  of  the  wife  beiug  a 
E8liatriya>,  and  his  assistant  being  a  Brahman. 

§  67.  The  begetting  of  offspring  upon  the  widow  of  a  man  Offfiirinf 
who  had  left  no  issue  is,  of  course,  merely  an  extension  of  widow, 
the  practice  just  discussed  (h).  But  there  was  this  difference 
between  the  two  cases ;  that  in  the  latter,  for  the 'first  time, 
the  element  of  fiction  was  introduced.  In  the  former  case, 
the  husband  became  the  father,  not  by  any  fiction  of  pater- 
nity, but  by  the  simple  fact  that  he  was  the  owner  of  the 
mother.  But  after  his  death  the  ownership  had  ceased ; 
onless,  indeed,  by  another  fiction,  he  was  considered  as  still 
innriTing  in  her  (t).  Therefore,  unless  the  husband  had 
given  express  directions  during  his  lifetime,  the  process  to 
be  adopted  was  to  be  as  like  as  possible  to  an  actual  beget- 
ting by  him,  or  was  to  be  such  a  substituted  begetting  as  he 
would  probably  have  sanctioned.  Hence,  such  a  connection 
never  permitted  when  the  widow   had  issue  already. 


(f)  Moir.  A.  8.  T.  L  418,  419 1  WUmd,  Works,  ▼.  810;  M.  UOUer,  A.  8.. 

lA.  86 1 1  Di«.  nr 

if)  BMdh.  ia.  t,  f  13  i  Mann,  U.  f  162, 167,  208.  §  162  tbows  ih^t  %  man 
■ni  hftTe  a  aon  becoUen  by  procuration,  and  alto  a  ion  begotten  bj  bimaelf . 

^  ApMiamba,  who  b  tirongl^  oppoaea  to  the  Niyoga,  says  (ii.  x.  27  f  2)  that 
ihaalMUid  ahall  not  make  over  hu  wife,  who  oocnpiea  the  position  of  a  gwntUU, 
to  otherv  than  to  hie  geniUii  in  order  to  came  children  to  be  begotten  for  him- 
«lf .  It  le  probable  that  thii  refera  to  an  anthority  to  beget  after  the  hntband'f 
<mth.    If  not,  it  le  merelv  a  rettrioUon  on  the  old  mage. 

(M  Tliie  alone  ia  the  levtrafe  referred  to  by  Mr.  McLennan,  lee  Fort.  Rev-, 
May.  1S77.  The  general  ntage  of  begetting  a  ton  npon  the  wife  of  another  on 
\m  behalf  wae  known  by  the  term   Niyoga^  of  which  the  l0virat4  waa  only  a 


(•)  Mann,  b.  |  46 ;  Vrihaapati,  3  Dig.  458. 


64  THB   NIYOGA. 

Nor  was  it  to  be  continued  farther  than  was  necessary  for 
the  purpose  of  conception.  Nor  was  it  allowable  to  procreate 
more  than  one  son,  though  at  one  time  it  was  thought  that  a 
second  might  lawfully  be  produced  (Jc).  Nor  was  the  widow 
allowed  to  consort  with  any  one  she  pleased,  or  to  do  so  at 
all  merely  of  her  own  free  will.  The  procreator  was  to  be 
the  brother  of  the  deceased  if  possible,  or,  if  he  was  not  at* 
tainable,  a  nearsapinda  (2).  This  was  either  to  enhance  the 
fiction  of  paternity ;  or,  perhaps,  still  further  to  exclude  any 
personal  feeling  on  the  part  of  the  widow.  Further,  some 
authorisation  was  necessary,  though  it  is  not  very  clearly 
stated  by  whom  it  was  to  be  given.  In  a  legend  mentioned 
in  the  Mahabharata,  Yyasa  begets  children  on  both  the 
widows  of  his  brother,  at  the  request  of  Satyavat,  the  mother 
of  the  deceased  (m).  Gautama  asserts  that  the  widow  must 
obtain  the  permission  of  her  Gurus.  Narada  speaks  of  the 
authorisation  as  being  given  to  the  widow  by  her  spiritual 
parents,  or  by  her  relations.  Mann  merely  speaks  of  her 
being  authorised,  to  which  Kulluka  Bhatta  adds  by  the 
husband  or  sjnritual  guide.  Yajnavalkya  refers  to  the  au- 
thority of  the  latter  (n).  It  is  quite  plain  that  even  the  brother 
could  not  perform  the  act  without  some  external  authority. 
Niyoga  not  §  68.  If  I  am  right  in  this  view,  it  is  evident  that  the 

polyandry.  levitate,  as  practised  among  the  Aryan  Hindus,  was  not  a 

survival  of  polyandry.  The  levir  did  not  take  his  brother's 
widow  as  his  wife.  He  simply  did  for  his  brother,  or  other 
near  relation,  when  deceased,  what  the  latter  might  have 
authorised  him,  or  any  other  person,  to  do  during  his  life- 
time. And  this,  of  course,  explains  why  the  issue  so  raised 
belonged  to  the  deceased  and  not  to  the  begetter.  If  it  were 
a  relic  of  polyandry,  the  issue  would  belong  to  the  surviving 
polyandrous  husband,  and  the  wife  would  pass  over  to  him 
as  his  wife.     Such  a  course  would  have  been  natural  enough 

(ib)  Manu,  iz.  §  hS-G^  143.  147  :  Narada,  zii.  §  02,  80— S8  s  Yaous  8  Dig.  468, 

(0  Qautama,  iviii.  §  4—7,  xxviii.  §  23 :  Maou,  U.  §  69 ;  Narada,  zii.  §  80--S8 1 
Tainavalkya  ii.  §  128.  Maou,  permits  either  a  brother  or  another.  YajnaTtlkyi,. 
either  a  relative  or  another.  KuUnka  Bhatta  iu  hie  gloM  adds  th«  word 
Mavinda  as  limiting  the  vague  word  another, 

(m)  Ind.  Wisd.  376 

(n)  Ghiotama,  xviii.  §  6  ;  Narada,  zii.  §  80 — 87 ;  Manu,  iz.  §  68 ;  Yajnavalkya, 
\l  I  68. 
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even  among  Hindus^  and^  as  we  shall  seo  presently^  the 
practice  actaall J  existed  (o).  Bnt  it  is  something  completely 
different  from  the  Hindu  Niyoga.  And  the  same  explanation 
which  accounts  for  the  origin  of  the  {ci^traf 6  accounts^  also^  for 
its  extinction.  As  soon  as  any  idea  of  mutual  fidelity^  senti- 
ment^ or  delicacy^  arose  as  an  element  in  the  marriage  union^ 
the  notion  of  allowing  issue  to  be  begotten  on  a  wife  would 
become  most  repulsive.  And  as  that  practice  died  away^  the 
usage  of  authorising  it  in  regard  to  a  widow  would  naturally 
die  away  also^  though  it  might  continue  longer  in  the  latter 
case  than  in  the  former.  We  can  see  that  a  considerable 
amount  of  refinement  in  the  relations  between  man  and  wife 
had  already  sprung  up  at  the  date  of  our  compilatidn  of 
Hanu  (p)  ;  and  we  can  understand  how  it  came  about^  that 
texts  were  interpolated  forbidding  a  practice  which  the  pre- 
ceding texts  had  sanctioned  and  regulated  (q).  The  Niyoga 
would  also  become  unpopular,  as  partition  became  more 
common.  So  long  as  the  family  remained  undivided,  the 
afterborn  son  would  be  merely  an  additional  mouth  to  feed, 
accompanied  by  a  pair  of  hands  to  work,  and  he  would  take 
upon  himself  the  entire  duty  of  performing  the  recurring 
ceremonies  to  his  quasi-father.  But  as  soon  as  the  practice 
of  division  sprang  up,  he  would  be  entitled  to  claim  a  share, 
and  to  stand  generally  in  his  pai*ent's  place.  At  one  time, 
too,  it  appears  that  the  widow  had  a  right  to  manage  the 
property  of  her  deceased  husband  on  his  behalf  (r).  Natur- 
ally the  relations  would  cease  to  authorise  an  act  which  tended 
to  defeat  their  own  rights. 

$  60.  The  actual  marriage  of  a  widow  with  the  brother  of  lUrritft  of 
her  deceased  husband  is,  of  course,  something  quite  different  hulMiid't 
from  the  levitate.     This  was  sanctioned  by  Mann  in  the  single  **^'**'*'' 
case  of  a  girl  who  had  been  left  a  virgin  widow  (a).     The 
practice  still  exists  in  many  parts  of  India.     It  has  been  found  /^ 

among  the  Ideiyars,  a  pastoral  race  of  Southern  India ;  among 


(o)  Poii  S  60., 
lanu,  iii>  i 
[anil,  ix.  1 6V— 68 
ann,  ix.  OlO,  II 
Mjinn,  IX.  I  (JO,  70. 


(r)  Mann,  Hi.  145,  56—62,  ix.  %  101—105 

(7)  Mann,  ix.  j  64-68. 

(r)  Mann,  ix.  §210,  1  tf^,  KM). 


ft 
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the  Jat  families  of  the  Punjab^  both  Brahman  and  Bajputs ; 
and  among  some  of  the  Rajput  class  of  Central  India.  In 
the  Punjab  such  marriages  are  considered  of  an  inferior  class^ 
and  do  not  give  the  issue  full  right  of  inheritance  {t).  Such 
marriages  may  in  some  cases  be  a  relic  of  polyandry^  but  they 
seem  to  me  capable  of  a  much  simpler  explanation.  There 
is  nothing  in  the  usage  of  itself  unnatural  and  revolting. 
The  marriage  of  a  woman  with  two  brothers  successively  is 
merely  the  converse  of  the  marriage  of  a  man  with  two  sisters 
successively^  a  sort  of  union  which^  though  illegal^  is  by  no 
means  uncommon  in  Great  Britain,  and  which  is  absolutely 
legal  in  several  of  our  colonies.  Marriage  with  a  deceased 
wife's  sister  is  believed  to  be  very  common  among  the  lower 
orders,  from  the  simple  fact  that  a  sister-in-law  very  frequently 
becomes  a  permanent  member  of  the  family  during  the  life  of 
the  sister,  and  continues  in  it  after  her  death.  She  naturally 
takes  the  place  of  her  sister  as  mother  and  wife.  Exactly  the 
same  facts  would  lead  to  the  converse  result  in  a  Hindu 
undivided  family.  On  the  death  of  the  husband  the  widow 
would  continue  to  reside  in  the  same  house  with  her  brother-in- 
law.  He  would  take  possession  of  all  the  effects  of  his  deceas- 
ed brother,  not  as  heir,  but  as  manager  of  the  family  corpora- 
tion by  virtue  of  seniority.  At  a  time  when  women  were 
regarded  merely  as  chattels  (u),  the  wives  of  the  deceased 
would  naturally  pass  over  to  the  manager,  who  was  bound  to 
support  them.  To  take  the  illusti*atiou  from  Scandinavian 
history  cited  by  Mr.  McLennan  :  "  Now  Bork  sets  up  his  abode 
with  Mordissa,  and  takes  his  brother's  widow  to  wife  with 
his  brother's  goods ;  that  was  the  rule  in  those  days,  and  wives 
were  heritage  like  other  things."  The  only  difference  is, 
that  the  Hindu  Mordissa  would  have  been  living  all  along 

(i)  Madras  Cenaoi  Bep.  149 ;  Panjab  Oast.  94  ;  LyaU,  Fori.  Ber.,  Jan. 
1877.  103. 

(u)  The  probibition  against  dividing  women  at  a  partition  (Mann,  is.  i  S19 1 
Gautama,  zxviii.  §  45)  seems  to  point  to  a  time  wh6n  they  bad  been  lookea  upon 
merelv  as  a  part  of  the  family  property.  Perbaps  tbose  ourions  tacts  wluoh 
state  toe  liability  of  a  man  wbobad  taken  tbe  wife,  or  widow,  of  another  to 


goods  go  toother;  be  who  takes  a  man's  wives  takes  bis  property  also."  *'Tbo 
wife  is  considered  as  the  dead  man's  property." 
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in  the  hocuie  with  the  Hinda  Bork,  and  that  on  the  death  of 
her  husband  the  latter  would  have  become  her  natural  pro- 
tector and  legal  guardian.  The  transition  to  husband  is  so 
natural  that  it  is  strange  it  did  not  more  universally  take  place. 

(  70.  The  same  principle^  viz,,  that  the  son  belongs  to  the  Son  bom  In 
owner  of  the  mother,  can  be  shown  with  greater  ease  in  the  "^"^ 
other  cases.     The  secretly  born  son  is  described  by  Vishnu 
as  follows :  "  The  son  who  is  secretly  born  in  the  house  is  the 
sixth.     He  belongs  to  him  on  whose  bed  he  was  bom''  (v). 
Mann  is  to  the  same  effect,  and  the  gloss  of  Eulluka  Bhatta 
shows  that  the  mother  is  supposed  to  be  a  married  woman, 
whose  husband's  absence  makes  it  certain  that  ho  was  not  the 
hther.     Tet  the  child  belongs  to  him  (w).    In  the  case  of  the 
son  of  a  damsel   (ICanina)   born  in  her  father's  house,  if  she  Bon  of  daniMli 
marries,  the  sou  belongs  to  the  husband,  and  inherits  to  him. 
If  she  does  not  marry,  he  belongs  to,  and  is  the  heir  of,  her 
hther,  under  whose  dominion  she  remains  (a).     So,  ''if  a 
preg^nant  young  woman  marry,  whether  her  pregnancy  be  or  bride  i 
known  or  unknown,  the  male  child  in  her  womb  belongs  to 
the  bridegroom,  and  is  called  a  son  received  with  his  bride" 
(SoAodAa)  {y) .     As  regards  the  sons  of  twice  married  women 
fpaunarbhavn),  and  of  disloyal  wives,  Narada  lays  down  the  or  twice  mArrUd 
sune  rule.    "  Their  offspring  belongs  to  the  begetter,  if  they  ^®'"*'** 
have  come  under  his  dominion,  in  consideration  of  a  price 
he  had  paid  to  the  husband.     But  the  children  of  one  who 
has  not  been  sold  belong  to  her  husband"  («).     Of  course 
the  children  of  a  woman  who  had  actually  been  married  to 
a  second  husband  would,  a  fortiori,  have  belonged  to  him  (a). 

(71.  The  same  considerations  seem  to  govern  the  case  of   Son  by  a  ooaev* 
a  child  by  a  concubine,  who  is  classed  by  some  writers  with  ^'^' 
the  child  by  a  Sudra(b).     The  union  of  a  man  of  the  higher 


[r)  Vbhaa,  it.  §  18,  14. 
\w)  Mmh,  ix.  §  170.  Viramii.,  ti  9.  §  6. 

(«)  Vishao,  XT.  1 10-18 1  VMbhU,  xrii.  §   U ;  NarmdA.  xiil   §  17.  18.    The 
TirsBiitrodaym  (tL  S.   §  S)  nji  that  ih«  child  belong*  to  the  father   of  the 
or  haehaad,  aceording  ae  ihe  wae  afliaooed  or  not  at  the  Ume  of  birth. 


U)  Ifaao.  ix.  \  178 1  Vbhnn,  xr.  |  16>17  i  Narada,  xill  §  17. 

(■)  Narada,   xiL  §  65.     Kor  the  definition  of  a  "  pannarbhara,"  eee  Viahiiii, 

K  I  7-9 1  Mann,  ix.  §  175  t  Narada,  zii  $  46-40  ;  YadthU,  xtU.  |  18. 


Bee 'baadha jaaai  ii.  2,  f  SI,  tS ;  Viehnn,  xr.  §  27,  note. 


(a )  Kai^yaaa,  8  Dig.  886 


68  SONS   OF  OONOUBINE   AND   APPOINTED   DAUQHTSR. 

classes  with  a  Sndra  was,  iu  the  later  law,  though  not 
originally,  looked  upon  as  so  odious,  that  the  son  was  only 
entitled  to  maintenance,  and  not  to  inheritance  (c).  And 
the  position  of  a  son  born  to  him  by  a  concubine  was  no 
better  (d).  But  the  son  of  a  Sudra  by  a  concubine  was 
always  entitled  to  inherit  under  certain  events.  The  dis- 
tinction, however,  seems  to  have  been  taken,  that  in  order 
to  do  so,  he  must  have  been  begotten  upon  a  woman  who 
was  under  the  absolute  control  of  the  begetter.  Mana 
speaks  of  the  son  begotten  by  a  man  of  the  servile  olaas 
"  on  his  female  slave,  or  on  the  female  slave  of  his  male 
slave''  (e).  And  so  Narada  says,  ''  there  is  no  issue  if  a  man 
has  had  intercourse  with  a  woman  in  the  house  of  another 
man;  and  it  is  termed  fornication  by  the  learned  if  a 
woman  has  intercourse  with  a  man  in  the  house  of  a 
stranger"  (/).  Obviously,  because  in  the  latter  case  the 
woman  is  not  under  his  dominion.  Her  issue  would  belong 
to  the  person  who  was  her  owner. 

^°  f'tAd  ^  ^^'  ^^^  ^^^^^  ^^  ^^^  ^^^  ^^  ^^^  appointed  daughter  is  a 

daughter.  little  more  complicated,  but  appears  to  mo  to  bo  explicablo 

in  the  same  way.     She  was  lawfully  married  to  her  husband. 

Tet  her  son  became  the  son  of  her  father,  if  he  had  no  male 

issue ;  and  he  became  so,  not  only  by  agreement  with  her 

husband,  but  by  a  mere  act  of  intention  on  the  part  of  her 

father,  without  any  consent  asked  for  or  obtained.     Hence  a 

man  was  warned  not  to  marry  a  girl  without  brothers^  lest 

her  father  should  take  her  first  son  as  his  own  (g).     Now 

Yasishta  quotes  a  text  of  the  Vedas  as  showing  that "  the 

girl  who  has  no  brother  comes  back  to  the  males  of  her  own 

family,  to  her  father  and  the  rest.     Returning  she  becomes 

their  son"  (h).     In  her  case,  therefore,  the  father  seems  to 

have  retained  his  dominion  over  her,  to  the  extent  of  being 


(c)  Of.  Mann,  iii.  §  18—10,  ix.  §  145—155.  178 ;  Gautama,  zxriil  §  <9  j  DamU, 
8  Dig.  186,  and  other  authorities  cited  8  Dig.   115—188  ;  TajnaYalkya,  ii.  §  1S6. 
id)  Mitakghara,  i.  12,  §  8. 
(«)  Manu,  U.  $  179. 


m  Nandtt,  xii.  §  61. 

(a)  Qautama,  xxvUi.  §  19,  20 ;  Mauu,  iii.  §  11. 

(M  YdBithU.  ZTii.  §  12. 
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ftble  to  appropriate  her  Hon  if  he  wished  it  (t).  The  Bame 
ramlt  of  oonne  followed,  where  the  marriage  took  place 
with  an  expran  agreement  that  this  dominion  should  ha 
rmemHk). 

$  73.  The  remaining  eons  are  all  adopted  sons,  and  arow-  AdopM  mh. 
edly  the  original  property  of  their  natural  parents.  Their 
caae  will  be  separately  treated  in  the  next  chapter.  The 
only  tnaUer  of  remark  bearing  on  the  present  enqniry  is 
ttus ;  thai  in  two  of  the  oaaes,  vit.,  the  son  given  (dattaka) 
ud  the  son  bought  (kritaka),  the  boy  was  a  minor,  and  the 
right  in  him  was  given  over  by  those  who  had  domioioa 
OTCT  him,  and  conid  be  given  over  by  no  one  else  (§  116). 
Ib  the  case  of  the  son  made  {kritrima),  the  youth  was  of  full 
■ge,  and  therefore  able  to  dispose  of  himself;  and  in  the 
cue  of  the  son  self  given  {suaifamdaltaka)  or  cast  off 
[i^viddha)  he  had  been  abandoned,  or  ill  treated  by  his 
parents,  or  had  lost  them.  Their  dominion  had  accordingly 
come  to  wi  end  (I)- 

§74.  All  of  these  sons,  except  the  legitimate  and  the  Allbnttwon. 
adopted,  are  long  since  obsolete  (lit).     But  Mr.  Colebrooke 
states  that  in  his  time  the  practice  of  appointing  brothers 
to  raise  np  male  issue  to  deceased,  impotent,  or  even  absent 
husbands  still  prevailed  in  Orissa  (»).     The  same  reason  '^ 

which  caused  the  Kahetraja  eon  to  fall  into  disrepute,  neces- 
nrilj  led  to  the  disappearauoe  of  several  of  the  others  also. 
The  increasing  strictness  of  the  marriage  tie  made  a  hosband 
refuse  to  recognise  as  his  son  any  issue  which  was  not  begot* 
ten  upon  his  own  wife  by  himself,  or  at  all  events  might  not 
ha  sappoeed  to  hare  been  so  begotten.     This  would  eliminate 

(i)  Id  Rami,  A  (atlior  cpUini  bi)  dominion  o'sr  hi*  dangbUr  tftar  matriura, 
Md  mj  cUia  nor  aacTicM  >t  bt<  own  bam*  if  Ihe;  uo  t«ialrad  id  oua  of  ul- 
mm,  ot  bj  Uk>  diwtb  of  tin  mh.  Baa  ■□  Biiiols  on  Miirrikn  Oaatomi,  In  th* 
ho  MaU  B*af«t.  x<i  Stt>,  oni  of  ■  Mriaa  on  Tha  Ruaaiana  oT  lo-iAj. 

a\  BkaAmu.  i<.  9,  §  tl. 

m  BuUa}aB>,  ii.  i.l  n.  It,  10,  10,  SI  ;  Titaiibta,  itii.  %  17— M ;  Viabnn, 
1*.  I  I»-M  I  Mano,  it.  S  L(U.  IW.  174,  177  ;  pott  §  M.  BimilBrlT  In  Roma  Ui*t» 
-■n*  two  aoita  ot  oAopf'ion  ;  oAoptu),  prnparU  «o  cii1t»d  of  ■  eliild  (rho  wu 
■»d«c  iha  dimiDion  oT  lootli^r,  aod  adrogalio,  of  ■  iwnon  who  wai  aui  jmii. 

(m)  Tnhuinti,  3  Dig  3;i  :  Aditn,  Panna,  i6.  273.  BS8  i  V,  iUj,  1*.  4, 
I M  ;  DalUka  HinuniB,  i.  §  U  |  Srarili  Chuidrilcii,  i  I S  ;  I  Dot.  tU  I  poil  | 
it  Th«  mantioo  ot  (h[>m  in  worki  lo  lata  ai  the  Dayft  uhiifa  oanuot  big  takan 
aaaa*«*ld*na*lbat  tbn  wen  atill  reoognlud  at  that  time.    Bw  and,  {  IS. 

(a)  S  0%.  Kt.  note. 


nuumag*. 
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from  the  list  of  sons  the  Kanina,  the  Oudhaja,  and  the 
Sahodha,  unless^  in  the  latter  case,  the  son  conceived  before 
marriage  was  born  after  marriage  (o).  When  a  second 
marriage  came  to  be  forbidden  (§  86),  the  Paunarbhava 
wonld  follow  the  same  fate.  The  practice  of  appointing  a 
daughter  would  also  fall  into  disuse,  since  so  long  as  it  lasted 
there  would  be  a  difficulty  in  finding  a  husband  for  a  girl 
who  had  no  brothers.  It  was  probably  at  this  period  that 
the  son  of  a  daughter  not  appointed  came  to  take  the  high 
rank  which  he  at  present  occupies,  in  the  list  of  heirs  (p) 
The  cessation  of  marriage  between  persons  of  different  classes 
(§  82)  would  similarly  put  an  end  to  the  Nishada,  The  five 
sorts  of  adopted  sons  would  alone  remain.  These  are  reserv- 
ed for  future  discussion  (§  91). 
5'«y^^"»*<>'         §  75.  The  above  statements  will  show  that  in  the  view  of 

early  Hindu  law,  sonship  was  not  by  any  means  founded  on 
marriage.  A  consideration  of  the  marriage  law  itself  will 
show  that  in  anciont  timos  it  meant  something  very  different 
from  what  it  does  at  present.  Eight  forms  of  marriage  are 
described  by  Manu,  and  in  less  detail  by  Narada  and  Yajna- 
valkya  (g).  **  The  ceremony  of  Brahma,  of  the  Devas,  of  the 
Bishis,  of  the  Prajapatis,  of  the  Asuras,  of  the  Gandharvas^ 
and  of  the  Bakshasas ;  the  eighth,  and  basest,  is  that  of  the 
Pisachas.  The  gift  of  a  daughter,  clothed  only  with  a  single 
robe,  to  a  man  learned  in  the  Yeda,  whom  her  father  volun- 
tarily invites,  and  respectfully  receives,  is  the  nuptial  rite 
called  Brahma.  The  rite  which  sages  call  Daiva,  is  the  gift 
of  a  daughter,  whom  her  father  has  decked  in  gay  attire, 
when  the  sacrifice  is  already  begun,  to  the  officiating  priest, 
who  performs  that  act  of  religion.  When  the  father  gives 
his  daughter  away,  having  received  from  the  bridegroom 
one  pair  of  kine,  or  two  pairs,  for  uses  prescribed  by  law, 
that  marriage  is  termed  Arsha.  The  nuptial  rite  called 
Prajapatya,  is  when  the  father  gives  away  his  daughter  with 
due  honour,  saying  distinctly,  'May  both  of  you  perform 

(o)  Bee  Collector  c/  Trichinopoly  v.  Lekkamani,  1 1.  A.  888,  893,  S.  0. 14  B. 
L.  B.  116|  8.  0.  21  Bath.  368. 


(p)  8eepMi^§447. 
Iq)  Mann,  iii.  | 


80--42 ;  Naradft,  xu.  89-46  ;  YajnaYalkTa,  i.  §  68-61. 


EABLT   LAW  OF  MARRIAGE.  71 

together  joar  civil  and  religioas  dnties.'  When  the  bride- 
groom^ having  given  as  mnch  wealth  as  he  can  afford  to 
the  fiither  and  paternal  kinsmen,  and  to  the  damsel  herself, 
takes  her  voluntarily  as  his  bride,  that  marriage  is  named 
Asora.  The  reciprocal  connection  of  a  yonth  and  a  damsel 
with  mntaal  desire,  is  the  marriage  denominated  Gandharva, 
contracted  for  the  purpose  of  amorous  embraces,  and  pro- 
ceeding from  sensual  inclination.  The  seizure  of  a  maiden 
by  force  from  her  house,  while  she  weeps  and  calls  for 
assistance,  after  her  kinsmen  and  friends  have  been  slain 
in  battle  or  wounded,  and  their  houses  broken  open,  is 
the  marriage  styled  Bakshasa.  When  the  lover  secretly 
embraces  the  damsel,  either  sleeping  or  flushed  with  strong 
liquor,  or  disordered  in  her  intellect,  that  sinful  marriage, 
called  Pisacha,  is  the  eighth  and  the  basest.'' 

§  76.  It  is  obvious  that  these  forms  are  founded  upon  Differwi  iUm 
different  views  of  the  marriage  relation,  that  they  belong  to  j'  ^^  »»rfed 
different  stages  of  society,  and  that  their  relative  antiquity 
is  exactly  in  the  inverse  ratio  to  the  order  in  which  they  are 
mentioned.  The  last  three  point  to  a  time  when  the  rights 
of  parents  over  their  daughters  were  unknown  or  disregarded, 
and  when  men  procured  for  themselves  women  (they  can 
hardly  yet  be  called  wives)  by  force,  fraud,  or  enticement. 
But  even  these  three  show  variations  of  barbarism.  The 
Pisacha  form  is  more  like  the  sudden  lust  of  the  onrang-  ThePi«olift| 
outang  than  anything  human.  The  first  dawning  of  the 
conjugal  idea  cannot  have  arisen,  when  the  name  of  marriage 
could  be  given  to  a  connection,  which  it  would  be  an  exag- 
geration to  describe  ns  temporary.  The  Rakshasa  form  is  ThelUkiliaMi 
simply  the  marriage  by  capture,  the  existence  of  which,  coupled 
with  the  practice  of  exogamy,  Mr.  McLennan  has  tracked 
out  in  the  most  remote  ages  and  regions.  It  is  at  the  pre- 
sent day  practised  among  the  Meenas,  a  robber  tribe  of 
central  India,  and  among  the  Gonds  of  Berar,  not  as  a 
symbol  but  a  matter  of  real  earnest ;  as  real  as  any  other 
form  of  robbery  (r).     The  connection  between  the  Bakshasa 

and  the  Gandharva  forms  is  evidenced  by  the  fact  that  both  Th*  Qtadbtrft 
form. 

(r)  Ljall,  FoH.  ReT.,  Jan.  1877,  106.    V.  N.  MandUk,  441. 
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were  conBidered  lawful  for  the  warrior  tribe  («).  The  latter 
is  an  advance  beyond  the  former  in  this  respect^  that  it 
aasumes  a  state  of  society  in  which  a  friendly^  thongh  per- 
haps stealthy^  intercourse  was  possible  between  man  and 
woman  before  their  union^  and  in  which  th^  inclinations  of 
the  female  were  consulted.  Both  forms  admitted  of  a  per- 
manent connection^  though  there  is  certainly  nothing  in  the 
definition  to  show  that  permanence  was  a  necessary  element 
in  either  transaction.  The  remaining  forms  of  marriage  all 
agree  in  this^  that  the  dominion  of  the  parents  over  the 
daughter  was  fully  recognized^  and  that  the  essence  of  the 
marriage  consisted  in  a  formal  transfer  of  this  dominion  to 
the  husband. 

The  Aiuni  fomi.       §  77.  The  Asura  form>  or  marriage  by  purchase^  which  the 

Sanskrit  writers  so  much  contemn  (t),  was  probably  the  next 
in  order  of  antiquity  to  those  already  mentioned.  When  it 
became  impossiblcj  or  inconvenient^  to  obtain  wives  by  robbery 
or  stealthy  and  when  it  was  still  necessary  to  obtain  them  from 
another  tribe  {u),  the  only  other  mode  would  be  to  obtain 
them  by  purchase.  And,  of  course,  the  same  system  would 
survive  even  when  marriage  was  permitted  within  the  tribe^ 
though  not  within  the  family,  if  an  unmarried  girl  was  a  valu- 
able commodity  in  the  hands  of  her  own  family,  either  as  a 
servant,  while  she  remained  unmarried,  or  as  a  possible  wife, 
where  the  balance  of  the  sexes  rendered  it  difficult  to  obtain 
wives.  As  delicacy  increased  in  the  relation  between  the 
sexes,  marriage  by  sale  would  fall  into  disrepute  from  its  re- 
semblance to  prostitution  (v).  Hence  Manu  says  :  '^  Let  no 
father,  who  knows  the  law,  receive  a  gratuity  however  small 
for  giving  his  daughter  in  marriage,  since  the  man  who 
through  avarice  takes  a  gratuity  for  that  purpose  is  a  seller 

TbeAnhAfona.  of  his  o&pring"  (w).     The  Arsha  form,  which  is  one  of  the 

approved  forms,  appears  to  be  simply  a  survival  from  the 
Asura,  the  substantial  price  paid  for  tlio  girl  having  dwindled 


{$}  Manu,  iii.  S  26. 

(0  Mann,  iii.  a -11- 

(u)  8oo  08  to  tiiit  iiuceasity,  post^  §  81. 

(v)  See  Teulon.  12.     Tusco  more  lute  tihi  dotetn  qncoiis  corpore, 

(w)  Mauu,  iii.  §  5,  iz.  §  98.  100. 
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down  to  a  giii  of  sliglit,  or  nominal,  valae  {x).  Another  mode 

of  preserving  the  symbol  of  sale  while  rejecting  the  reality, 

appears  to  have  been  the  receipt  of  a  gift  of  real  valae,  such 

as  a  chariot  and  a  hundred  cows,  which  was  immediately 

returned  to  the  giver,  much  in  the  same  way  as  our  Indian 

officials  touch  a  valuable  nuzzur,  which  is  at  once  removed  by 

the  servants  of  the    donor.  This   arrangement  is  said   by 

Apastamba  to  have  been  prescribed  by  the  Vedas  ''in  order 

to  fulfil  the  law," — that  is,  apparently,  the  ancient  law,  by 

which  the  binding  form  of  marriage  was  a  sale  (y).     The 

ultimate  compromise,  however,  appears  to  have  been  that  Origlii  of  dowry. 

the  present  given  by  the  suitor  was  received  by  the  parents 

for  the  benefit  of  the  bride,  and  became  her  dowry.     Mann 

says :  "  When  money  or  goods  are  given  to  damsels,  whose 

kinsmen  receive  them  not  for  their  own  use,  it  is  no  sale  ;  it 

is  merely  a  token  of  courtesy  and  affection  to  the  brides'' 

(s).     This  gift,  which  was  called  her  fee  {^ulka),  passed  in 

a  peculiar  course  of  devolution  to  the  woman's  own  brothers ; 

that  is,  back  again  into  her  original  family,  instead  of  to  her 

own  female  heirs.     One  rendering  of  the  text  of  Qtintama 

which  regulates  this  succession,  even  allowed  the  fee  to  go  to 

lier  brothers  during  her  life.     In  either  view,  it  was  evidently 

considered  to  be  something  over  which  her  family  had  special 

rights.     If  they  abandoned  the  possession,  they  retained  the 

reversion,  (a).     This  was  probably  the  reason  that  where  a 

girl,  who  had  been  allowed  to  pass  maturity,  exercised  her 

right  of  choosing  a  husband  for  herself,  the  bridegroom  was 

not  to  give  a  nuptial  present  to  her  father,  ''  since  he  had 

lost  his  dominion  over  her,  by  detaining  her  at  a  time  when 

she  might  have  been  a  parent.'^     But,  on  the  other  hand,  as 

the  reversion  was  thus  lost,  she  was  not  allowed  to  carry  with 

her  the  ornaments  she  had  received  from  her  own  family  (b). 


(g)  y%iiii,  iii.  f  20  ;  TajnaralkYft,  i.  §  60. 

(y)  ApoatAJnlMi.  ii.  ri.  L3,  §  13.  See  Mayr,  156,  wbo  compare!  the  Romtn 
"  CoempUo/'  and  the  Oerman  "  Frankaaf." 

(t)  Mana,  iii.  |  64 ;  Mayr,  157.  See  a  cnte  beld  to  be  of  ibii  tort  in  Bombay 
In  the  goods  oj  Nathibaiy  2  Bom.  0.  Blr.  McOahan  mentiont  an  ezaetly  rimilar 
ntage  aa  preTailiog  imong  tbe  Kirgbis.  Campaigning  on  tK€  Omus,  60. 

(o)  Mayr,  170. 

(b)  Mann,  ii.  f  00-08. 
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ONLT  TWO   FORMS    SUBVIVB. 


Brabma  form. 


If  the  girl  died  before  marriage^  the  gifts  made  by  the  bride- 
groom reverted  to  him,  after  deducting  any  expenses  that 
might  have  been  already  incurred  (c). 
Eiience  of  re-         §  78.  The  essential  difference  between  the  three  remaining 
aUence  of  forms,  viz.,  the  Brahma,  Daiva  and  Prajapatya,  and  those 

equiraient.         j^^f.  Jescribod,  is  this ;  that  while  on  the  one  hand  the  girl 

is  voluntarily  handed  over  by  her  parents,  they  on  the  other 
hand  receive  no  equivalent.  The  Daiva  form  is  expressly 
stated  to  be  appropriate  to  an  officiating  priest,  that  is  a 
Brahman.  Manu  describes  the  bridegroom  in  the  Brahma 
form  as  '^  a  man  let^'ned  in  the  Vedas,''  therefore  presum- 
ably a  Bi*ahman  also.  It  is  probable  that  these  forms  first 
arose  in  the  case  of  Brahmans.  When  mixed  marriages 
were  allowed,  the  great  reverence  shovm  to  the  Brahman 
would  naturally  have  led  to  his  being  accepted  upon  his  own 
merits,  without  any  payment.  In  time,  the  same  practice 
would  be  adopted,  even  when  he  was  marrying  a  girl  of  his 
own  caste.  When  these  forms  came  to  be  universally  adopt- 
ed by  the  Brahmans,  they  would  be  followed  by  the  infe- 
rior classes  also  as  a  mai*k  of  respectability.  Just  as  a 
marriage  in  St.  George's,  Hanover  Square,  is  specially  prised 
by  persons  who  do  not  happen  to  have  houses  in  that  fashion, 
able  district.  PrimcL  facie  one  would  imagine  that  a  Brahma 
marriage,  from  its  very  definition,  was  inadmissible  for  a 
Sudra ;  and  Manu  certainly  seems  to  contemplate  only  the 
last  four  as  applicable  to  the  case  of  the  three  lower  classes 
(d) .  But  there  is  no  doubt  that  the  Brahma  marriage  has 
long  since  ceased  to  be  the  property  of  any  class ;  and  the 
Madras  Sudder  Court  have  held  that,  in  the  case  of  Sudras, 
the  mere  fact  that  the  bride  is  given  without  the  bestovral 
of  any  gift  by  the  bridegroom,  constitutes  the  marriage  one 
of  the  Brahma  form  (e). 

§  79.  Of  these  various  forms  of  marriage  all  but  two,  the 
Brahma  and  the  Asura,  are  now  obsolete.  Manu  treats  the 
first  four  as  the  approved  forms,  and  the  latter  four  as  dis- 


Brftbma  and 
Asnra  alone 
■arfife. 


(c)  Yiijnavalkya,  ii.  §  146;  Mitakshara,  ii.  11,  §  80. 

\d)  Blana.  tii.  §  22—26. 

\b)  Sivarama  v.  Bafjavnn  Mad.  Doc  of  1859,  44. 
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approved.     He  permits  the    Gandliarva  and  the  Rakshasa 

to  a  military  man.     Narada  forbids  the  Rakshasa  in  all 

cases.     Both  absolutely  forbid  the  Asura  and  the  Pisacha 

if).     The  existence  of  the  disapproved  forms,  or  some  of 

them,  at  a  period  much  later  than  Narada,  is  evidenced  by 

the  rales  which  provide  a  peculiar  descent  for  the  stridhana 

of  a  woman  so  married  {g).     It  is  stated  generally,  that  the 

Brahma  is  the  only  legal  form  at  present,  and  probably  this 

may  be  so  among  the  higher  classes,  to  whom  the  assertion 

is  limited  by  Mr.  Steele  (h).     But  there  is  no  doubt  that  the 

Asura  is  still  practised ;  and  in  Southern  India,  among  the 

Sudras,  it  is  a  very  common,  if  not  the  prevailing,  form  ({). 

Even  there,  however,  and  among  Sudras,  it  has  been  held  PretampUon  m 

that  the  presumption  will  be  against  the  assertion  that  a 

marriage  is  in  a  disapproved  form,  and  that  it  must  be  proved 

by  those  who  rely  on  it  for  any  purpose.     The  same  point 

has  been  decided  by  the  High  Court  in  Calcutta,  as  regards 

Bengal,  and  seems  to  have   been  assumed  by  the  Judicial 

Committee  in  a  case  from  Tirhoot  (k).     In  a  case  in  Western 

India,  the  Shastras  stated  that  although  Asura  marriages  were 

forbidden,  it  had  nevertheless  been  tlie  custom  of  the  world 

for  Brahmans  and  otiiers  to  celebrate  such  marriages,  and 

that  no  one  had  ever  been  expelled  from  caste  for  such  an 

act  (/).     The  validity  of  a  Gandharva   marriage  between  chwidliirTftform. 

Kshatriyas  appears  to  have  been  declared  by  the  Bengal 

Sadder  Court  in  1817  (m).     It  seems  to  me,  however,  that 

this  form  belongs  to  a  time  when  the  notion  of  marriage  in- 

if)  Maon,  m.  §  88,  24,  8(»-41 }  Narada,  zii.  §  46. 

{a)  yitakahars,  it.  11,  §  II. 

(X)  Oibelin,  i.  68 ;  Colebrooke,  Eatayi,  142  (ed.  of  1868) ;  Steele,  169.  V.  N. 
MaadUk.  801. 

(t)  8  IHg.  006;  1  Stra.  H.  L.  48:  Mayr,  165.  I  hare  often  heard  the  eamo 
ttatenient  made,  arguendo,  in  the  Madras  Oouria  by  the  late  Mr.  J.  W.  Branaon, 
a  barrister  of  great  local  and  profeasional  experience,  and  thoroaghly  versed  in 
the  laofoagea  and  eostoma  of  Southern  India.  Tne  statement  seemed  to  be 
aeoepted  by  the  Bmr  and  the  Bench.  Jagannathit  quotes  a  text  from  Vajna- 
valkya,  stating  that  the  Asnra  oereraony  is  peculiar  to  the  mercantile  and  sorrile 
elaswa,  which  is  not  to  be  found  in  Btensler's  edition.  It  ought  to  come  in 
after  i.  S  81.    Bee  8  Dig.  OOit  In  ihs  gnodt  of  Nathibai,  2  Bom.  9. 

(k)  Kaithi  t.  KuUadaMt,  Madras  Deo.  of  18G0,  201 ;  Judoonalh  t.  Bu3sunt 
Coomar;  11  B.  L.  B.  280,  288,  8.  G.,  19  Snth.  204  :  Me.  Thakoor  t.  Hat  Baluk 
Ram,  II M.  I.  A.  176,  8.  C,  10  Snth.  (P.  C.)  8. 

(/)  Keshow  Rao  t.  Karo,  2  Bor.  198,  [216,  221]  and  see  Nundlal  t.  Tapeedas, 
I  Bor.  18,(10,20.] 

(m)  Hujmu  Chul  t.  Rane€  Bhadoorun,  eited  8.  D.  of  1840,  840;  8.  0.  7 
B.  S.  D.  865.  8  Dig.  000. 
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volved  no  idea  of  permauence  or  excliisiveness.  Its  definition 
implies  nothing  more  than  fornication.  It  is  difficult  to  see 
how  such  a  connection  could  be  treated  at  present  as  con- 
stituting a  marriage,  with  the  incidents  and  results  of  such 
a  union. 
Power  to  diipoae  §  80.  As  regards  the  persons  who  are  authorised  to  dis- 
^  *  pose  of  a  girl,  Narada  says  :  ''  A  father  shall  give  his  daughter 

in  marriage  himself,  or  a  brother  with  the  father's  consent, 
or  a  grandfather,  maternal  uncle,  kinsmen,  or  relatives.  In 
default  of  all  these,  tlie  mother,  if  she  is  qualified ;  if  she  is 
not,  the  remoter  relations  should  give  a  girl  in  marriage. 
If  there  be  none  of  these,  the  girl  shall  apply  to  the  kingj 
and  having  obtained  his  permission  to  make  her  own  choice, 
choose  a  husband  for  herself"  (»)•  Where  a  father  had 
abandoned  his  wife  and  daughter,  the  mother  would  be 
capable  to  give  away  her  daughter  (o).  But  under  no  other 
circumstances  would  a  marriage  contract  be  binding  without 
the  father's  consent  (p).  And  the  maternal  grandmother  has 
a  right  of  disposal  superior  to  that  of  the  stepmother  {q). 
Whore  the  natural  guardian  iu  a  fomalo,she  is  not  nocossarily 
invested  with  exclusive  authority  in  the  matter,  as  is  clear 
from  the  fact  that  the  mother,  who  ranks  next  to  the  father 
as  natural  guardian,  ranks  low  in  the  list  of  relations  for  the 
purpose  of  disposing  of  her  daughter  in  marriage  (r).  But 
the  High  Court  of  Madras  refused  to  allow  a  divided  uncle  to 
dispose  of  his  niece  in  marriage  without  consulting  her  mother. 
They  admitted  that  the  text  of  Yajnavalkya  (i.  §  63)  could 
not  be  limited  to  the  case  of  a  divided  family,  but  they 
thought  that  the  object  of  placing  the  male  relations  before 
the  mother  was  merely  to  supply  that  protection  and  advice 
which  the  Hindu  system  considered  to  be  necessary  on 
account  of  the  dependent  condition  of  women.  That  depend- 
ence had  now  practically  ceased  to  be  enforced  by  the  law. 
Where  the  mother  was  at  once  the  guardian  of  the  gii*l,  and 

(n)   Narada.  lii    §  20-22 ;  Yajnavalkya.  i.  1 63. 
(o)   Base  Rulyal  t.  Jeychund,  Bellasia,  48,  8.  C.  1  Mor.  (K.  8.)  181. 
(p)   Nundlalv.  Tapeedas,  IBor.  14,  [16] 

iq)    Ram  Bunsee  r.  Soohh  Koonwaree,  7  8uth.  821 ;  8.  0.  8  W7111.  S19 ;  B. 
C.  2  In.  Jar.  193. 

(r)   Prr  c«r.,7Suth.  828. 
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the  legal  possessor  of  the  estate  out  of  which  the  marriage 
expenses  mast  be  defrayed,  they  considered  that  she  was 
entitled  to  be  consulted  on  the  one  hand,  and  the  male  rela- 
tions on  the  other,  but  that  the  Court  would  probably  inter- 
fere to  compel  the  marriage  of  a  girl  to  a  suitable  husband, 
if  chosen  by  either  party,  and  rejected  without  reasonable 
cause  by  the  other  («). 

§  81.  The  selection  of  persons  to  be  married  is  limited  by  Panomiobe 
two  rules :  firaty  that  they  must  be  chosen  outside  the  family  •  *•  •^     ' 
secondly,  that  they  must  be  chosen  inside  the  kBsto,     The 
first  of  these  rules  is  only  a  special  instance  of  that  singular 
prohibition  against  marriage  between  persons  belonging  to 
the  same  family,  or  tribe,  which  is  to  be  found  in  almost  every  Biogamy. 
part  of  the  world,  and  to  which  Mr.  McLennan  has  given 
the  name  of  Bxogatny.     According  to  the  Sanskrit  writers^ 
persons  are  forbidden  to  marry  who  are  related  as  sapindas.  Forbiddao 
Tills  relationship  extends  to  six  degrees  where  the  common 
ancestor  is  a  male.     Where  the  common  ancestor  is  a  female 
there  is  a  difference  of  opinion  ;   Manu  and  Apastamba  ex- 
tending the  prohibition  in  her  case  also  to  six  degrees,  while 
Gautama,  Vishnu,  Ya^ishtha,  Sankha,  Narada  and  Yajna- 
rnlkya  limit  it  to  tour  degrees.     To  this  restriction  some  of 
the  above  writers  add  a  further  rule  that  tlie  bride  and  bride- 
groom must  not  be  of  the  same  gotra  or  pifovara.     That  is,     (i  f 
that  they  must  not  be  of  thg  same  family,  nor  invoke  the  same 
ancestor  (^).     In  counting  according  to  the  above  rules  the 
person  under  consideration  is  to  be  excluded.     That  is  to 
say,  begin  from  the  bride  or  bridegroom,  and  count,  exclu- 
sive of  both  six,  or  four,  degrees  upwards  according  as  their 
relationship  with  the  common  ancestor  is  through  the  father 
or  the  mother  respectively,  and  if  the  common  ancestor  is 
not  reached  within  those  degrees  on  both  sides,  they  are  not 


(#)  ITamaftfrayam  t.  AnrKamal^  4  Mad.  H.  C.  830 ;  Hi.  Rtiliyat  t,  Madkowj^e, 
S  Bor.  680,  [780]  Kumla  Buhoo  w.  ^linerf/ittrtilcur,  tb.  080,  [746.1 

(0  Kaiitt,  Hi.  5,  Apaatamba^  ii.  ▼  11,  §  15,  l^.Oantama  \w.\  2 — 6,  Vishnu 
nxw.  §  0,  10,  Narada,  xii.  §7,  Yajn.  i  §  6S,  63,  V.  N.  Mnndlik.  411.  Ii  if  mid 
thai  a  woman  married  within  the  forbidden  degrece,  though  ine  caanoi  be  the 
wife  of  the  bridegroom  for  any  conjnaiil  or  religioufl  porpoeoe,  jet  eaiiBoi  be 
married  bj  another,  and  matt  be  mtint«tned  by  hor  attempted  hosband.  V.  N. 
Maadini  506. 
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sapindas^  and  marriage  between  tliem  can  be  Bolemnined  (u). 
In  this  way  2>121  possible  relations  are  rendered  ineligible 
for  marriage ;  while  further  complications,  rendered  more 
complex  by  differences  of  opinion  among  the  commentators, 
arise  in  the  case  of  an  adopted  son,  who  is  excluded  from 
marriage  in  two  families,  or  where  relationship  is  traced 
through  stepmothers  (v).  On  the  other  hand,  the  strictness 
of  these  rules  is  relaxed  as  regards  Western  and  Southern 
India  by  writers  who  recognise  the  validity  of  district,  or 
family,  custom  permitting  intermarriages  within  the  forbid- 
den degrees.  They  expressly  refer  to  marriages  between 
first  cousins,  such  as  that  of  a  man  with  the  daughter  of  his 
mother's  brother,  or  of  his  father's  sister  (to).  Usage,  un- 
supported by  direct  authority,  permits  the  union  of  a  man 
with  his  own  sister's  daughter  (x).  Marriage  with  a  niece 
has,  however,  been  held  by  the  Bombay  High  Court  to  be 
incestuous  (y). 

The  restrictive  Sanskrit  texts  which  have  been  referred  to 
above  only  apply  to  the  twice  born  classes.  Even  amongst 
these  it  is  stated  by  Mr.  V.  N.  Mandlik  that  the  Kshatriyas 
and  Yaisyas  have  neither  gotra  nor  poovara,  and  that 
thousands  of  Brahmans  in  different  parts  of  the  country  are 
in  the  same  position.  As  regards  Sudras,  the  restraint 
upon  intermarriage  must  arise  from  usage,  or  from  voluntary 
adoption  of  the  Sanskrit  rules,  nol^  from  any  inherent  efficacy 
of  the  rules  themselves  (z).  But  exactly  the  same  rule 
against  intermarriages  between  members  of  the  same  family 
has  been  observed  among  the  Kurumbas  of  the  Nilgiris,  the 
Meenas  of  Central  India,  the  Kandhs  of  Orissa,  and  among 
the  Dravidian  races  of  Southern  India  (a).  In  Madura,  the 
women  of  the  Chakkili  tribe  belong  to  the  right-hand  faction, 


(u)  V.  N.  MAodlik,  847  :  Mitakshara,  cited  W.  and  B.  176,  pott  §  4S4.  The 
Mtparent  Tariance  in  the  aothoritiea  quoted  abovo  uriaes  from  some  oonnttng  os- 
ofiuiTely  and  otheri  inolatively. 

Sv)  Bee  V.  N.  Maodlik,  862. 
w)  See  the  autkoritioa  cited  by  Mr.  V.  N  Mandlik,  403,  418,  41G--4St.  4IS. 
x)  V.  N.  Mandlik. 

(y)  Jiamangavda  v.  Shivaji  cited  V.N.  Mandlik,  438. 
(f)  V.  N.  Mandlik,  412,  481. 
(a)  Breeks,  61  ;   Lyall,  Fort.  Rev  ,  Jan.  1877,  IOC;  Hunter,  Orim,  ii.  81. 
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and  the  men  to  the  left-hand  (b).  Evidently  a  relic  of  the 
time  when  men  had  to  marry  women  of  a  different  triba 
So  the  chiefs  of  the  Maravers  are  accustomed  to  marry 
Ahambadyan  women,  and  of  the  children  born  of  such 
marriages,  the  males  must  marry  Ahambadyans,  and  the 
females  must  marry  Maravers  (c).  Exactly  the  opposite 
rule  of  Endogamy  is  found  to  exist  among  other  tribes  in  Bndogamy. 
the  same  district.  For  instance,  among  the  Kalians,  the 
most  proper  marriage  for  a  man  is  with  his  first  cousin,  that 
is  the  daughter  of  his  father's  sister  or  brother,  and  failing 
her,  with  bis  own  aunt  or  niece.  -  Among  the  Maravers,  also/ 
marriage  is  permitted  between  the  children  of  brothers  (d). 
In  ancient  times,  the  incestuous  marriages  of  the  Sakya 
princes  with  their  own  sisters,  and  the  similar  intercourse  of 
the  Oandhara  Brahmans  with  their  own  sisters  and  daughters- 
in-law  (e),  present  an  illustration  of  the  same  curious  con* 
iiict  of  principle. 

§  82.  The  prohibition  against  marriages  between  persons  iiized 
of  different  castes  is  comparatively  modem.  Originally,  JSJ^*^**'* 
marriages  between  men  of  one  class  and  women  of  a  lower, 
even  of  the  Budra  class,  were  recognized  (/),  and  must  have 
tended  strongly  to  produce  that  amalgamation  of  the  customs 
of  the  Aryans  and  the  aborigines,  which  I  have  already  sug- 
gested as  probable  (g).  The  sons  of  such  unequal  unions 
were  said  to  rank  and  to  inherit,  not  equally,  but  in  propor- 
tions regulated  according  to  the  class  of  their  mother  (h). 
Even  this  rule,  however,  appears  to  have  been  an  innovation. 
Baudhayana  lays  it  down  generally,  that  ''  in  cose  of  a  com- 
petition of  a  son  born  from  a  wife  of  equal  class,  and  of  one 
born  from  a  wife  of  a  lower  class,  the  son  of  the  wife  of  lower 


(6)  lUd.  ManiuU,  Pt.  II.  7. 

(e)  Mad.  HuiiuU,  Pt.  II.  42. 

(d)  Ihid,  40,  60. 

le)  Wheeler,  Ubi.  Ind.  iii.  108 ;  If  air,  A.  S.  T.  U.  483. 

(/)  Apottamba  itaiidfl  tlono  araoog  the  early  writera  in  not  reoognisiBtf 
anequal  marriagea,  ii,  ri.  18,  §  4^  6.  It  will  be  reraembered  that  he  doea  not 
reeofnise  the  anbaidiary  ■oni  either.  I  cannot  aooonnt  for  thla  difference, 
nnleaa  aomo  paatagea  hare  fallen  out  in  the  teit. 

ig)  I  take  the  Sodraa  aa  rtypreaonting  the  aboriginea  in  early  tiraea,  bat  I  am 
•ware  there  is  maoh  controvoray  upon  the  point.  See  Mnir,  A.  8.  T.  i.  140— 
1«),  2S0— 206,  ii.  SOS,  466.  485  ;  Laaacn,  Ind.  Alt.  t.  709. 

(M  M»nn.  ii.  §  140—161. 
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» 

class  may  take  the  sliare  of  the  eldest,  in  case  he  be  possess" 
ed  of  good  qualities''  (t).  All  the  writers  allow  marriages 
between  a  Sadra  woman  and  a  Kshatriya  or  Yaisya,  but 
there  is  mnch  conflict  as  to  marriages  between  a  Brahman 
and  a  Sudra  woman.  Among  the  Sutra  yrriters  the  validity 
of  such  marriages  seems  to  be  nndisputed,  but  there  is  mach 
variance  as  to  the  position  of  the  offspring.  Some  texts 
represent  him  as  sharing  with  the  higher  sons ;  others  as  only 
inheriting  in  debiult  of  them ;  others  as  never  taking  more 
than  a  small  fraction  of  the  estate ;  and  others  as  never  en- 
titled to  more  than  maintenance  (&).  The  conflict  in  Mann 
is  still  greater,  and  shows  that  the  present  compilation  is 
made  up  of  texts  of  different  periods.  Some  texts  forbid 
the  marriagOi  some  permit  it.  Some  allow  the  son  to  inherit, 
others  forbid  him  to  do  so  {I).  But  perhaps  the  strongest 
possible  recognition  of  such  marriages  is  that  afforded  by 
Munu  himself,  when  he  admits  that  the  offspring  resulting 
from  them  might  in  seven  generations  rise  to  the  highest 
class  (m).  It  seems,  however,  to  have  been  always  admitted 
tliut  a  Sudra  man  could  not  lawfully  marry  a  woman  of  a 
higher  class  than  his  own  (n). 
ICii«ii  marrkgM       (  88.  Marriages  between  persons  of  different  classes  are 

long  since  obsolete  (o).  No  doubt  from  the  same  process  of 
ideas  which  has  split  up  the  whole  native  community  into 
countless  castes,  which  neither  eat,  drink,  nor  marry  with 
each  other  (p).  It  is  impossible  now  to  say  when  mixed 
marriages  first  became  extinct.  The  Mitakshara  foUowi 
Yajnavalkya  in  recogiiia&ing  such  marriages,  though  the 
phrase,  ^^  under  the  sanction  of  the  law  instances  do  occur/' 


oUoWu. 


(0  BAudhajana,  U.  8.  I  8.    8m  OaatainA,'xinu.  I  S5— 38. 

ik)  BaadhAyana.  ii.  2.  §6.7,  81 1  QauUina.  zxTiu.  (  89 1  Vawabtha.  ivU.  81. 8S. 

(0  Of.  Maaa,  iii.  §  18-19.  is.  i  140-165;  Narada,  iiLS  4-«|TajMfallE|». 
i.  i  60.  67  I  SmriU  Cbaudiika,  U.  8.  §  8. 

(m)  If  anu,  s.  f  (>4  ;  aee,  too,  f  48. 

(n)  Madu,  m.|18.  U,  $167. 

(u)   Vrihai  Naradiya  I'uramt,  8  Diff.  141  ;  U.  K.  8.  i   8,  S  7. 

(|i)  llarrUfMi  tclwMu  peraoiM  iu  aiffcmnt  aub-diviaiona  of  Um  mh  Mtto. 
«.  9  ,  of  lirahmana  or  Budraa,  ara  aaid  to  1m  intalid  iuil«M  aanetiontd  1»  locu 
ouatom.  Melaram  v  THaHooram,  9  Butb.  668 ;  Narain  Dkarm  t.  JmM.  1 
Cal.  1.  a.  0.  8S  Bath  864  8m,  bowevar,  randoiua  Talavtr  t.  Puii  TtiUm^t^ 
1  Mad.  II.  C.  478,  qfd.  16  M .  I.  A.  Ul  i  B.  0.  4  llad.  Jur.  888|  8.  0. 1 B.  L. 
n.  (P.  0  )  I  ;  B.  C.  18  Butb,  (P.  0  )  41. 
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seems  to  show  that  they  were  dying  out  (9).  They  are  also 
mentioned  without  disapproval  by  the  Daya  Bhaga^  Smriti 
Chandrika,  Sarasvati  Vilasa^  V iramitrodaya^  Madhaviya^  and 
Varadrajah  (r).  But  in  the  case  of  the  later  authors^  at  all 
events^  it  is  probable  the  discussion  was  merely  introduced 
to  give  completeness  to  the  subject^  and  not  because  such  a 
practice  really  subsisted. 

§  84.  As  the  great  and  primary  object  of  marriage  is  the  Phytieal  or 

0         t      •  1*1  •!      •  i^  1    mental  OApifOtiy« 

procuring  of  male  issue^  physical  capacity  is  an  essential 
requisite^  so  long  as  mere  selection  of  a  bridegroom  is  con- 
cerned; but  a  marriage  with  a  eunuch  is  not  an  absolute 
nullity  as  with  us  (a).  Mental  incapacity  stands  in  the  same 
position.  While  the  matter  rested  in  contract^  no  Courts  I 
imagine^  would  treat  a  promise  to  marry  a  lunatic  or  an  idiot 
as  binding ;  but  the  marriage^  if  celebrated^  would  be  valid. 
The  lunatic,  or  idiot,  would  be  incapable  of  inheriting ;  but  ,^ 
his  issue  would  receive  their  shares  (t),  A  Hindu  marriage  is  ^  J 
the  performance  of  a  religious  duty  {u),  not  a  contract;  there- 
fore the  consenting  mind  is  not  necessary,  and  its  absence, 
whether  from  infancy  or  incapacity,  is  immatenal  (v). 

§  85.  The  efficacy  of  the  marriage  tie,  as  binding  either  Poljgtmy. 
party  to  the  transaction,  is  a  matter  upon  which  there  has 
been  a  considerable  change  in  the  Hindu  law,  while  its 
earlier  stage  was  evidently  in  accordance  with  usages  which 
we  find  at  present  existing  among  the  non-Aryan  races. 
Among  the  Kandhs,  "  so  long  as  a  woman  remains  true  to  .^^ 
her  husband,  he  cannot  contract  a  second  marriage,  or  even 
keep  a  concubine,  without  her  permission"  (w).  The  same 
rule  prevails  among  the  caste  of  musicians  in  Ahmedabad, 
and  in  the  Vadanagara  Nngar  caste,  (x),  and  seems,  from 
the  evidence  of  the  Thesawaleme,  to  have  been  in  force 


1 


J)  MiUkthara  i.  8,  §  3. 
I  Daym  Bhtrnt,  is.  1  Smriti  Oh&ndrika,  ii.  2,  §  0—9  ;  Viramit.  u.  8  S  8  t  Mad- 
\j%,iU;  Varadrmjah,  18. 
(«)  Gf .  Narada,  sii.  §  a>19  ;  Mann,  is.  §  70.  203.    S«o  ai  to  withdrawal  from 
contract,  jpoii,  §  88.  Kanahi  t.  Bidflya.  1  All.  549. 

(0  See  Gautama,  zxriii.  §  44  ;   Narada.  xiii.  f  22  ;  Manu,  is.  §  801*808 ;  W 
k  B.  874 ;  Dabyehum  t.  Mdaehurn,  2  M.  Dig.  90. 
(tt)  Mana,  ii.  {  66,  67,  ▼!.  §  86,  87-    See,  howovor,  ▼.  §  160. 
(r)  Supra  8  M.  Dig.  99,  W.  A  B.  274. 
(10)  Hanter't  OriMa,  ii.  84. 
(r)  Muhathtmknr  t.  Mt.  OoHum,  2  Bor.  52i.  [6;2.]    V.  N.  Maodlik,  40f . 

11 
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Second  marri- 
agM  of  women 
formerly  al- 
lowed' 


among  the  Tamil  emigrants  into  Ceylon  {y).  One  text  of 
Manu  seems  to  indicate  that  there  was  a  time  when  a  second 
marriage  was  only  allowed  to  a  man  after  the  death  of  his 
former  wife  {z).  Another  set  of  texts  lays  down  special 
grounds  which  justify  a  husband  in  taking  a  second  wife, 
and  except  for  such  causes  it  appears  she  could  not  be  super- 
seded without  her  consent  (a).  Other  passages  provide  for 
a  plurality  of  wives,  even  of  different  classes,  without  any 
restriction  (6).  A  peculiar  sanctity,  however,  seems  to  have 
been  attributed  to  the  first  maiTiage,  as  being  that  which 
was  contracted  from  a  sense  of  duty,  and  not  merely  for 
personal  gratification.  The  first  married  wife  had  prece- 
dence over  the  others,  and  her  firstborn  son  over  his  half- 
brothers  (c).  It  is  probable  that  originally  the  secondary 
wives  were  considered  as  merely  a  superior  class  of  concu- 
bines, like  the  handmaids  of  the  Jewish  patriarchs.  It  is 
now  quite  settled  that  a  Hindu  is  absolutely  without  re- 
striction as  to  the  number  of  his  wives,  and  may  marry 
again  without  his  wife's  consent,  or  any  justification  except 
his  own  wish  (d).  He  cannot,  however,  divorce  his  wife 
except  by  special  local  usage  (e). 

§  86.  The  prohibition  against  second  marriages  of  women, 
either  after  divorce,  or  upon  widowhood,  has  no  foundation 
either  in  early  Hindu  law  or  custom.  Passages  of  the  Vedaa 
quoted  by  Dr.  Mayr  sanction  the  remarriage  of  widows  (/). 
And  the  second  marriago  of  women  who  have  left  their  hus- 
bands for  justifiable  cause,  or  who  have  been  deserted  by 
them,  or  whose  husbands  are  dead,  is  expressly  sanctioned 


(y)  Theeawaleme,  i.  S  11. 

(s)  *'  Unviug  thuB  kindled  tacred  firat  and  performed  faneral  riief  to  hit  wife, 
who  died  before   him,  ho  may  aKaia  marry,  and  again  light  the  nnptial  fire. 
Mann,  ▼.  §  168  ;  and  Bee  ix.  §  101,  102. 

(a)  Manu,  is.  §  77— S2.  ApaaUmba  ii.  v.  ii  S  13— IS.  This  leeme  etiU  to  be  the 
nsaRO  omonK  lome  castes  of  tbo  Doccun.  Steele,  80, 168,  and  in  Bengal.  KaUy 
Ohum  V.  Dukhee,  5Cal.,  692. 

(b)  Manu,  ui.  §  12,  viii.  §  204  ix.  §  85—87. 

(c)  Bee  Mana,  lii.  §  12.  14,  ix.  §  107,  122—125  ;  pott,  §  461. 

(d)  Daya  Bhaira,  ix.  §  6.  nute  ;  1  Stra.  H.  L.  56  ;  Steele,  168  ;  Bur—  Bhas$  t. 
Nuthoo,  1  Bor.  59  [65j  ;    Virasvamy  v.  Appaivamy,  1  Mad.  H.  0.  875. 

(e)  Such  a  usage  Las  boon  affirmed  in  Assam.  Kudom§§  t.  JoUgram,  8 
Cal.  805. 

(/)  Mayr,  181.    It  is  now  restored  by  Act  XV  of  1856,  tee  poit,  |  478. 
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by  the  early  writers  (g).  The  authority  of  Manu  is  strongly 
on  the  other  side;  but  I  think  it  is  plain  that  this  is  one  of 
the  many  instances  in  which  the  existing  text  has  suffered 
from  interpolations  and  omissions.  Manu  declares  that  a 
man  may  only  marry  a  virgin,  and  that  a  widow  may  not 
marry  again  (h) .  The  only  exception  which  he  appears  to 
allow,  is  lA  the  case  of  a  girl  whose  husband  has  died  before 
consnmmation,  who  may  be  married  again  to  the  brother  of 
the  deceased  bridegroom  (t).  On  the  other  hand,  two  other 
texts  appear  to  recognize  and  sanction  the  second  mamage, 
either  of  a  widow,  or  of  a  wife  forsaken  by  her  husband  {k),  Probftble  omb. 
The  contradiction  appears  to  arise  from  the  deliberate  omis-  Jest  of  StaSu 
sion  of  part  of  the  original  text  in  an  earlier  portion  of  the 
same  chapter.  At  ix.  §  76  a  wife,  whose  husband  resides 
abroad,  is  directed  to  wait  for  him  eight,  six,  or  three,  years 
according  to  the  reason  for  his  original  absence.  Nothing 
is  said  as  to  what  is  to  happen  at  the  end  of  the  time. 
EoUuka  Bhatta  inserts  a  gloss : — '^  after  these  terms  have 
expired,  she  must  follow  him''  (/).  Now  if  we  look  to  the 
corresponding  part  of  Narada,  who  had  an  earlier  text  of 
Manu  before  him  {m),  we  find  that  he  hiys  down  tliat  'Hhere 
are  five  cases  in  which  a  woman  may  take  another  husband; 
her  first  husband  having  perished,  or  died  naturally,  or  gone 
abroad,  or  if  he  be  impotent,  or  have  lost  his  casta"  Then 
follow  the  periods  during  which  a  woman  is  to  wait  for  her 
absent  husband,  and  the  whole  thing  is  made  into  sense  by 
the  direction,  that  when  the  time  has  expired  she  may  betake 
herself  to  another  man  (n).  Nothing  is  said  about  her  fol- 
lowing him,  which  after  such  an  absence  would  probably  be 
impossible  or  useless.  If  a  similar  passage  had  followed  §  76 
in  Manu,  the  texts  at  §  175,  176  would  be  intelligible  and 


{g)  NarmdA.  zti.  §  97—101 }  ie«  too  §  18,  19.  34,  46-49,  62 ;  Deft  la,  9  Dif . 
470 ;  Bandbayana.  ii.  §  20  {  Vocisbta,  xvii.  {  13  ;  Katyaynna,  3  Dig.  236. 

(h)  Uaaa,  riii.  S  296,  ▼.  §  161—163.  Soe,  to  the  tame  e£Fect,  Apaatamba,  ii. 
fi.  18,  i  4. 

(t)  Mann,  is.  {  69.  70  ;  anU^  §  69. 

(&)  Klana,  ix.  §  175,  176.     See  1  Oib.  ^i,  104. 

(l)  This  i«  apparontly  foanded  on  a  text  attriboi«d  to  Vaiiabta,  cited  9  Dig. 
479,  wbich  U  to  the  taroe  effect. 

(m)  See  ante,  J  21 ;  Introd.  to  Narada. 

(n)  Narada,  xii.  §  97^101.    Bee  alao  anthoHtiee,  aiUe,  note  (g). 
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consistent.  When  second  marriages  were  no  longer  allowed, 
these  passages  soem  to  Iiavo  boon  left  out^  and  others  of  an 
exactly  opposite  character  were  inserted;  the  texts  at  §  175, 
176  then  became  unmeaning,  but  they  were  retained  to 
explain  the  phrase,  ''son  of  an  unmarried  woman,''  which 
had  already  appeared  in  the  list  of  subsidiary  sons.  It  is 
probable  that  the  change  of  usage  on  this  point  arose  from 
the  influence  of  Brahmanical  opinion,  marriage  coming  to  be 
looked  upon  as  a  sort  of  sacrament,  the  effect  of  which  was 
indelible.  A  similar  cause  has  produced  that  difference 
of  opinion  upon  the  legality  of  marriage  following  upon 
divorce  which  prevails  in  Protestant  and  Roman  Catholic 
countries.  If  it  is  asked  why  the  law  varied  in  exactly  the 
opposite  direction  in  regard  to  second  marriages  of  men,  the 
only  answer  I  can  suggest  is,  that  men  liave  always  moulded 
the  law  of  marriago  so  as  to  be  most  agreeable  to  themselves. 
Usage  of  other  §87.  When  wo  examine  the  usages  of  the  aboriginal 
tnbee.  races,  or  of  those  who  have  not  come  under  Brahmanical 

iniluonce,  wo  find  a  systom  prevailing  exactly  like  that 
described  by  Marudu.  Among  tliu  Jut  population  of  the 
Punjab,  not  only  a  widow,  but  a  wife  who  has  been  deserted, 
or  put  away,  by  her  husband,  may  marry  again,  and  will 
have  all  the  rights  of  a  lawful  wife  (o).  In  Western  India, 
the  second  marriage  of  a  wife  or  widow  (called  Fat  by  the 
Mahrattas,  and  Naira  in  Guzerat)  is  allowed  among  all  the 
lower  castes.  The  cases  in  which  a  wife  may  re-marry  are 
stated  by  Mr.  Steele  as  being,  if  the  husband  prove  impo- 
tent, or  the  parties  continually  quarrel ;  if  the  marriage 
were  irregularly  concluded  ;  if  by  mutual  consent  the  hus- 
band breaks  his  wife's  neck-ornament,  and  gives  her  a  chor- 
chittee  (writing  of  divorcement),  or  if  he  has  been  absent 
and  unheard  of  for  twelve  years.  Should  he  afterwards 
return,  she  may  live  with  either  party  at  her  own  option, 
the  person  deserted  being  reimbursed  his  marriage  expenses. 
A  widow's  pat  is  considered  more  honourable  than  a  wife's, 
but  children  by  pat  are  equally  legitimate  with  those  by  a 


(o)  Punjab  Cait.  95. 
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first  marriage  {p).     The  right  of  a  divorce  and  second  mar-  Swond  inar. 

riage  has  been  repeatedly  afRrmed  by  the  Bombay  Courts  {q) .  Toioe. 

So,  in  Southern  India  widow  marriage  and  divorce  is  common 

among  many  of  the  lower  castes,  such  as  the  Vellalans  of 

the  Palanis,  the  Maravers  (except  in  the  case  of  the  women 

of  the  Sambhu  Natfcan  division),  the  Kalians,  the  Pallans  (r), 

the  tank-diggers,  the  potters,   the  barbers,  and  the  pariahs 

generally  (x) .     In  the  better  classes,  such  as  the  oilmongers, 

the  weavers,  and  a  wandering  class  of  minstrels,  called  the 

Bhat  Rajahs,  who  claim  to  be  Kshatriyas,  it  is  found  in 

some  localities  and  not  in  others  (t).     It  is  not  ptactised  at 

all  among  the  Brahmans  and  Kshatriyas,  or  among  the 

higher  classes  of  Sudras,  such  as  the  shepherds,  the  Komaty 

caste,  the  writers,  or  the  five   artisan  classes,  who   claim 

equality  with  the  Brahmans  and  wear  the  thread  (u).     The 

degree  in  which  divorce  and  widow  marriage  prevails   is 

probably  in  the  direct  ratio  to  the  degree  in  which  the 

respective  castes  have  imitated  Brahman  habits.     The  The- 

sawaleme  treats  widow  marriage  as  a  matter  of  course  (v), 

and  we  may  fairly  assume  that  it  was  so  originally  among 

all  the  Tamil  races. 

§  88.  Marriage  is  not  to  be  confounded  with  betrothal.   Betrothal 
The  one  is  a  completed  transaction  ;  the  other  is  only  a  con- 
tract.    Mann  says,  "  Neither  ancients  nor  moderns  who  were 
good  men  have  ever  given  a  damsel  in  marriage  after  she  had 
been  promised  to  another  man"  (iv).    But  Narada  and  Yajna- 


(p)  Steele,  26,  169,  168 ;  W.  *  B.  189  to  146,  162.  163,  167.  The  fakwahe 
recorded  at  pp.  112,  114,  189,  141,  were  evidently  given  by  Shaatris,  who 
treated  nncYi  second  marriaf^  as  illegal.  Bee  too  Huree  Bhaee  t.  Nuthoo,  1 
Bor.  69,  [66]  note. 

(o)  Aa  to  divorce  see  Kas^am  t.  Umharam,  1  Dor.  887  L429J  ;  Kasee  Dhooi' 
luhh  V.  Rutton  Baee   \h.  410  [452]  j  hfuhashnnker  t.  Mi.  Oof  turn,  2  Bor.  624 

i5"2] ;  Dya%am  v.  Ba^^nmha^  Bellasis.  36.  K  v.  Kartan,  2  Bom.  H.  O.  184, 
I.  T,  Samhhu  1  Bom.,  347,  Oovemm^nt  of  Bombay  v.  Oan^a.  4  Bom.,  880.  Aa 
to  widow  marringe,  Jiurkoonwnr  v.  Ruttun  Baee^  1  Bor.  431  [476]  s  Tre9kumj9€ 
▼.  Mt.  Laro  Laroo^  2  Bor.  861  [897]  ;  Baee  Rutton  y.  Lalla  Munnohurf  Bellaaia, 
86 ;  Baee  Sheo  w.  Ruttor\jee,  Morris,  Pt.  I.  103.  See  per  ewriamt  Rahi  ?. 
Gorind,  1  Bom.,  114. 

(r)  Mad.  Manaal.  Pt.  II.  33,  40,  68 ;  KattamaVachiar  i.Doratingn  Tevar,  6 
Mad.  H.  C.  829 ;  Muntgayi  v.  Viramakali,  1  Mad.  226. 

(f)  Madras  Census  Report,  167,  169,  164,  171. 

(0  Madras  Census  Report,  141,  148,  166. 

(u)  Ibid.  187,  140,  148,  149,  162. 

(v)  Thesawaleme,  i.  §  10. 

(f)  Maou,  if.  §  99. 
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if  revocable.     '  valkya  both  admit  the  right  of  a  father  to  annul  a  betrothal  to 

one  suitor^  if  a  better  match  presents  himself;  and  either 
party  to  the  contract  is  allowed  to  withdraw  from  it,  where 

Result  of  breach  Certain  specified  defects  are  discovered  (x).     Narada  states 

®  *^^^  that  a  man  who  withdraws  from  his  contract  without  proper 

cause>  may  be  compelled  to  marry  the  girl  even  against  his 
will.  Bat  it  is  now  settled  by  decision  tbat  a  contract  to 
marry  will  not  be  specifically  enforced,  and  that  the  only 
remedy  is  by  an  action  for  damages  (i/) .  All  expenses  result- 
ing from  the  abortive  contract  would  be  recoverable  in  such 
an  action  (is).  Of  course,  no  such  claim  could  be  maintained 
where  the  contract  failed  from  the  wilful,  or  negligent,  con- 
duct of  the  complaining  party  (a).  Probably  the  real 
difficulty  has  often  been  to  distinguish  between  two  things 
which  are  sometimes  called  by  the  same  name,  viz.,  the 
betrothal,  which  is  only  a  promise  to  marry,  and  the  pledg- 
ing of  troth,  which  forms  part  of  the  marriage  itself.  The 
former  class  of  betrothal  is  often  celebrated  with  much 
ceremony,  but  this  does  not  alter  its  character.  So,  in  the 
actual  marriage  there  are  numerous  formalities,  and  many 
recitals  of  holy  texts,  but  the  operative  part  of  the  trans- 
action consists  in  the  seven  steps  taken  by  the  bridal  pair. 

SepUpati.  On  the  completion   of  the  last  step,  the  actual  marriage  has 

taken  place  (b).  Till  then  it  is  imperfect  and  revocable. 
Even  this  proceeding,  however,  is  not  absolutely  essential 
It  is  a  form  which,  if  complied  with,  is  conclusive.  But  if 
it  is  shown  that  by  the  custom  of  the  caste,  or  district,  any 
other  form  is  considered  as  constituting  a  marriage,  then 
the  adoption  of  that  form,  with  the  intention  of  thereby 
completing  the  marriage  union,  is  sufficient  (c).  In  some 
communities  there  is  a  custom  that  after  the  actual  marriage 

{a)  Narada,  zii.  §  80-88;  Yajnavalkya,  i.  §  65,  66  {  VosUhU,  2  Dig.  487. 
490;  Katyavaua,  ib.  401 ;  Miuksbai-a,  ii.  11,  §  27- 

(V)  Niiradu,  zii.  §  85 ;  Umed  v.  Nagindas,  7  Horn.  H.  G.  O.  G.  122 ;  Nowhut 
V.  Mt.  Lad  Kooer,  6  N.  W.  P.  102;  re  Qunput  Narain  Singht  1  Gal.  74. 

(<)  Mitaksbarn,  ii.  11,  §  28 

(a)  Din  Virasalingam  v.  AlatuHi,  Mad.  Deo.  of  1860,  274. 

(b)  Mana,  iz.  |  227  ;  Narnda,  lii.  §  2 ;  Tama,  2  Dig.  488;  Viramit.  ii.  2.  |  4; 
Coleb.  Essays,  128-   8ee  cases  last  cited. 

(c)  Mmuu,  iii.  §  85  ;  see  foiwab.  2  M.  Dig.  45 ;  Qatha  Ram  ▼.  IfoohUa  Kochin, 
14  B.  L.  R.  298,  B.  C.  28  Sutb.  179.  Kally  Churn  r.  Dtikhee^  5  Gal.  692.  Y.  N. 
Mandlik.  404. 
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has  taken  place  a  further  ceremony  most  be  performed 
before  cohabitation,  and  if  the  man  who  has  gone  through 
the  first  ceremony  declines  to  perform  the  second,  the  girl 
may  lawfully  marry  again  (d).  But  the  legal  result  of  such 
a  custom  would  appear  to  be  that  there  is  no  binding  and 
complete  marriage  until  after  the  second  ceremony. 

§  89.  A  marriage  actually  and  properly  celebrated  will  be  IrreguUr  mar- 
legal  and  binding,  although  it  has  taken  place  in  violation  ^^* 
of  a  previous  agreement  to  marry  another  person  (e)  ;  or 
although  it  has  been  performed  without  the  consent  of  the 
person  whose  consent  ought  to  have  been  obtained* (/).     For 
this  is  one  of  the  cases  in  which  necessity  compels  the  appli- 
cation of  tho  maxim,  Factum  valet,  quod  fieri  nion  debuit. 
When  tho  marringo  is  once  completed,  if  either  party  refuses 
to  live  with  the  other,  the  case  is  no  longer  one  for  specific 
performance  of  a  contract,  but  for  restitution  of  conjugal 
rights.     It  has  long  since  been  settled  that  such  a  suit  would  l^ow  miforotd. 
lie  between  Hindus,  but  there  was  much  conflict  of  authority 
as  to  the  mode  in  which  the  decree  was  to  be  enforced  (g). 
The  point  has  now  been  settled  by  s.  260  of  tlie  Civil  Proce- 
dure Code  ( ActXof  1877),  which  provides  that  where  the  party  , 
against  whom  the  degree  has  been  made  has  had  an  oppor-           ' ' 
tnnity  of  obeying  it,^nd  has  wilfully  failed  to  do  so,  it  may 
be  enforced  by  imprisonment,  or  by  attachment  of  property, 
or  by  both.     Primd  facie  the  husband  is  the  legal  guardian  Omtody  o!  wif«, 
of  his  wife,  and  is  Entitled  to  require  her  to  live  in  his  house 
from  the  moment  of  the  marriage,  however  young  she  may 
be.     But  this  right  does  not  ezisfc,  where   by  custom,  or 
agreement,  the  wife  is  to  remain  in  her  parents'  house,  until 
puberty  is  established  (h). 


Id)  BooUhand  w.Janokee,  ?6  W.  R.  886 

\i)  Bee  Uatha  Ilam  v.  iloohtta  Hochin,  14  H.  Li  K.  286  8.  U.  88  8a(ta. 
Jo^endronundini  v.  Hurry  Doff,  6  Cftl.  600.  Pakhandu  v.  ManJn,  8  All.  606. 

(H)  KaUeran  t.  Mt.  Otndhenet,  28  W.  B.  178  {  Suntoth  Bam  t.  Otra  Pat" 
inckf  ib.  29.    8ee  post,  §  880. 


Id)  Boounana  w.  janonet,  70  >y  .  h.  ssq 

(•)  Khoonhal  v.  Bh\tg\oanlloitie,  I  Bor.  V^^  [165]. 

I  J)  Bom  KuZyot  v.  /eycHttud,  Bellntif ,  48  S.  C  1  Mor.  N.  8.  181. 

U)  Bee  Oatha  Ram  v.  Ifoohita  Kochin,  14  B   L  H.  296  8.  0.  28  8a(h.  179, 


CHAPTER  V. 


rAMILT     KBLATIONS. 


LitUe  noticed  in 
early  writingi. 


ImporUnoe  of 

■ODt. 


Adoption. 

§  90.  Thbbb  is  a  eingular  disproportion  between  the  space 
necessarily  devoted  to  adoption  in  the  English  works  on 
Hinda  law,  and  that  which  it  occupies  in  the  early  law-books. 
One  might  read  through  all  the  texts  from  the  Sutra  writers 
down  to  the  Daya  Bhaga  without  discovering  that  adoption 
is  a  matter  of  any  prominence  in  the  Hindu  system.  But 
for  the  two  treatises  translated  by  Mr.  Butherlandj  it  may 
almost  be  affirmed  that  Englishmen  would  never  have  dis- 
covered the  fact  at  all.  Even  in  Jagannatha's  Digest^  the 
subject  only  takes  up  thirty-two  pages.  The  fact  is  that 
the  law  of  adoption^  as  at  present  administered^  is  a  purely 
modern  development  from  a  very  few  old  texts.  The  very 
absence  of  direct  authority  has  caused  an  immense  growth  of 
subtleties  and  refinements.  The  effect  that  every  adoption 
must  have  upon  the  devolution  of  property  causes  every 
case  that  can  bo  disputed  to  be  brought  into  Court.  Fresh 
rules  are  imagined,  or  invented.  Notwithstanding  the 
spiritual  benefits  which  are  supposed  to  follow  from  the 
practice,  it  is  doubtful  whether  it  would  ever  be  heard  of,  if 
an  adopted  son  was  not  also  an  heir.  Paupers  have  souls 
to  be  saved,  but  they  are  not  in  the  habit  of  adopting. 

§  91.  I  have  already  (§  64)  pointed  out  the  advantages 
which  all  early  races  would  derive  from  the  possession  of 
sons,  and  the  peculiar  necessity  for  male  offspring  which 
would  press  upon  the  Aryans,  on  account  of  their  religious 
system.  This  want  was  amply  met  by  the  early  Hindu  law, 
which  provided  twelve  sorts  of  sons,  all  of  whom  were  com- 
petent to  prevent  a  failure  of  obsequies,  in  the  absence  of 
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legitimate  issue  (a).     For  religious  purposes,  the  son  of  the 
appointed  daughter  seems  to  have  been  completely  equal  in 
efficacy  with  the  natural-born  son  {h),  and  where  any  one  of 
several  brothers  had  a  son,  the  latter  was  considered  to  be 
the  son  of  all  the  brothers ;  KuUuka  Bhatta  actually  adds 
a  gloss :  "So  that  if  such  nephew  would  be  the  heir,  the 
uncles  have  no  power  to  adopt  a  son ;"  and  the  same  view 
was  maintained  by  Ghandesvara  and  other  commentators  (c). 
It  is  evident,  therefore,  that  in  early  times  the  five  sorts  of 
adopted  sons  must  have  been  of  very  secondary  importance.  ComjaimtSv* 
Apastamba  expressly  states  that  "the  gift  or  acceptance  of  a  Adopted  son. 
son,  and  the  right  to  buy  or  sell  a  child,  is  not  recognized"  {d). 
And  Katyayana  permits  the  gift,  or  s^^le,  of  a  son  during  a 
season  of  distress,  but  not  otherwise  (o).     The  same  low 
estimation  of  adopted  sons  is  evidenced  by  the  rank  which 
they  occupied  in  the  order  of  sons.     A  reference  to  the  table 
which  accompanies  §  65  will  show,  that  out  of  fourteen 
authorities  there  quoted  only  five  place  even  the  dattaka 
among  the  first  six.     Now  this  is  not  a  mere  matter  of 
arrangement,  for  they  all  without  exception  give  rights  of 
inheritance  to  the  first  six  sons  which  are  denied  to  the 
remaining  six.     No  doubt  Manu  is  one  of  the  five  who  thus 
favours  the  adopted  son.     But  it  may  be  questioned  whether 
his  text  has  not  undergone  an  alteration  in  that  respect. 
Both  Tajnavalkya  and  Narada,  who  were  later  than  Manu, 
place  the  adopted  among  the  later  six.     Narada  expressly 
states  that  ho  took  Manu  a^  the  bn^is  of   his  work.     An 
examination  of  Iho  marginal  references  in  Stenzler's  Tajna- 
valkya  will    establish   that  he   did  the   s^^me.     It  will  be 
seen  by  the  table  that  these  two  agree  naich  more  closely 
with  each   other   than   either   does  with   Manu  as  it   now 
stands.     It  is  difficult  to  account  for  their  differing  from  so 

{a)  MAna.ix.  S  180 ;  cf-  §  ICl,  wliicb,  m  explained  by  Kallnks  Bhsita,  eeeme 
to  be  an  interpolatino,  introdacod  wbon  sobeidiary  sons  had  become  obeolete. 
VrihMpati,  DaUaka  Cbandrika,  i.  I  8. 

lb)  Viabnn,  xv.  §  47  ;  Maoa,  ix.  §  127—130. 

(c)  Vasithtn,  xfii.  |  8  ;  Viibna,  xr.  $  43  ;  Mana,  iz.  §  189  |  S  Dig.  S86|  Dat- 
taka Chandrika,  i.  §21. 

td)  Apattatnba,  ii.  IS,  t\.  §  11. 

M  DatUka  Mimamia,  i.  §  7,  8.  Mit&ksbara,  i.  11^  §  10  refen  ihl«  prohibitioo 
to  ibe  fiver  not  the  taker  of  the  too.    A  contrary  Tiew  wae  taken  by  Apararka. 

12 
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high  an  authority,  if  they  had  before  them  the  text  which  we 
possess.     lu  any  case>  the  mere  fact  that  differences  of 
opinion  did  exist  on  such  a  point  would  seem  to  show  that 
it  had  not  assumed  any  great  prominence. 
Dimiaisbed  §  02.  When  the  number  of  subsidiary  sons  was  diminished 

o^iM^pUo^.^^  from  the  causes  I  have  already  suggested  (§  74),  the  import* 

ance  of  the  adopted  sons,  who  alone  were  left,  would  natu- 
rally increasa     Even  where  a  brother's  Qon  existed,  though 
he  might  procure  for  his  uncle  all  the  required  spiritual 
blessings,  still  an  adoption  would  be  necessary,  "  for  the  cele- 
bration of  name,  and  the  due  perpetuation  of  lineage"  (/). 
As  partition  and  self-acquisition  became  more  common,  the 
latter  objects  would  naturally  be  more  desired.     It  is  singu- 
lar, then,  that  we  should  find  the  same  diminution  exhibit* 
ing  itself  in  the  forms  of  adoption  (g).     The  explanation  is 
probably  to  be  found  in  the  growth  of  Brahmanical  influ- 
ence,  and  the  consequent  prominence  given  to  the  religious 
principle.     If  the  primary  object  of  adoption  was  to  gratify 
the  maties  of  the  ancestors  by  annual  offerings,  it  was  neces- 
sary to  delude  the  manes,  as  it  wore,  into  the  idea  that  the 
offerer  really  was  their  descendant.     He  was  to  look  as  much 
like  a  real  son  as  possible,  and  certainly  not  to  be  one  who 
could  never  have  been  a  son.     Hence  arose  that  body  of 
rules  wliich  were  evolved  out  of  the  phrase  of  Qaunaka,  that 
he  must  be  "  the  reflection  of  a  son''  {h).     He  was  to  be  a 
person  whose  mother  might  have   been    married  by  the 
adopter  {%);  he  was  to  be  of  the  same  class;  he  was  to  be  so 
young  that  his  ceremonies  might  all  be  performed  in  the 
adoptive  family ;  he  was  to  be  absolutely  severed  from 


(/)  DiiUftka  Cbandrilu,  i.  §  28  t  v  Darp.  790. 

(y)  Id  addition  to  tba  fenaral  authorities  cited,  anU,  §  74,  m«  m  to  ihm 
oUo\9Uaen  of  tba  KriUi  form,  1  Btra.  H.  L.  18i  i  I  K.  G.  73  ;  Ethan  Kithm  w. 
liarit  Chandra,  IS  B.  L.  K.  Appz.  49.  8.  O.  SI  8utb.  881.  Aa  to  tha  Bvajaa- 
datta,  Bathstiapva  f.  8hu4ingappa,  10  Bom.  U.  C.  S68.  A«  to  a  form  oalUd 
paluk  fNilro.  Kal99  Chund^r  r.  Sih^  Chundtr  2  Butb.  SSI.  Otkar  A 
mifbt  perhaps  be  T«lid,  wbeo  eanotioned  by  local  cuatom,  at  the  Kriia  tji 
ia  laid  etill  to  eiist  amoof  the  Goaaius,  1  W.  MacN.  101. 

(h)  DatUka  Mimamia,  ▼.  S  !&•  It  Mems  poetibU  thai  ihia  metaphor  la  kealf 
a  mbUke.  Dr.  Bllbler  traaalatee  the  verae,  "  lie  then  ehonld  adon  the  ehlli* 
whioh  (now)  resemblee  a  aon  of  the  receiver's  body ;"  that  ia,  whioh  baa  come  lo 
reeemble  a  son  by  the  previous  oetenony  of  givlnf  and  receivlnf .  See  Jo«nsl 
As.  Soo.  Bengal,  1806,  art.  Oaunaka-Smriti. 

(i)  It  will  be  seen  iffOit  §  il8)  that  the  orifin  and  scope  of  this  rule  is 
to  much  doubt. 
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natural  family,  and  to  become  so  completely  a  part  of  hin 
new  family  as  to  be  unable  to  marry  within  its  limits.  His 
introduction  into  the  family  must  appear  to  be  a  matter  of 
love  and  free-will,  unsullied  by  every  mercenary  element. 
All  these  restrictions  had  the  effect  of  eliminating  the  other 
forms  of  adoption,  and  leaving  the  dattaka  alone  in  force. 

§  93.  It  must  not  be  supposed  that  the  religious  motive  loflnenee  of 
for  adoption  ever  excluded  the  secular  motive.  The  spiritual  ^^^^^  mot\wu, 
theory  operated  strongly  upon  the  Shastrees  who  invented 
the  rules ;  but  those  who  followed  them  were,  in  all  probability, 
generally  unconscious  of  any  other  aim  than  that  of  securing 
an  heir,  on  whom  to  lavish  the  family  affection  which  is  so 
strong  among  Hindus.  The  propriety  of  this  motive  was 
admitted  by  the  Sanskrit  writers  themselves.  In  the  cere- 
monial for  adoption  given  by  Baudhayana,  the  adopter 
receives  the  child  with  the  words :  "  I  take  thee  for  the  ful- 
filment  of  religious  duties.  I  take  thee  to  continue  the  litis 
of  my  ancestors"  {k).  A  text  which  is  by  some  attributed  to 
Manu,  states  that  '^a  son  of  any  description  must  be 
anxiously  adopted  by  one  who  has  none,  for  the  sake  of  the 
funeral  cake,  water  and  solemn  rites,  and  for  the  celebrity  of 
his  name"  (!)•  And  the  author  of  the  Dattaka  Chandrika 
admits  that  even  where  no  spiritual  necessity  exists^  a  son 
may,  and  even  ought  to,  be  adopted,  for  '*  the  celebration  of 
name,  and  the  due  perpetuation  of  lineage''  (m).  In  fact,  the 
earliest  instances  of  adoption  found  in  Hindu  legend  are 
adoptions  of  daughters  (n) .  The  Thesawaleme  shows  that 
such  adoptions  were  practised  among  the  Tamil  races  of 
Southern  India  (o).  At  the  present  day  the  Bheels  carry 
away  girls  by  force  for  wives,  and  tlien,  with  a  zeal  for 
fiction  which  is  interesting  among  savages,  adopt  them  into 
one  family,  that  they  may  marry  them  into  another  (p). 
The  Kritrima  form  of  adoption  which  is  still  in  force  in 


{k)  The  whole  pMtiife  it  inbntl»ied  by  Dr.  Bflhler  in  hit  artiole  oa  (f^niiAkft, 
Joam.  At-  8oe.  Benril.  18(30. 

(0  l>atUka  Ghandiika,  i.  §  9;  S  Dig.  207. 

(m)  Dattaka  Chandrika,  i.  §  22. 

(n)  Bee  Dattaka  Mimatnta,  tii.  §  80—88. 

(o)  Thetawalemc,  ii.  §  4. 

(p)  Lyall,  Fort.  Rer.,  Jan.  1877,  lOS. 


/ 
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'^do^joMUAong  Mitliila^  and  wbich  in  several  particalars  etrongly  resembles 
cal  raoei.  tliat  which  is  practised  in  Jaffna^  has  no  connection  with 

religious  ideas^  and  is  wholly  non-Brahmanical.     Among 
the  tribes  who  have  not  come  under  Brahmanical  influence, 
we  find  that  adoption  is  equally  practised^  but  without  any 
of  those  rules  which  spring  from  the  religious  fiction.     One 
Sanskrit  purist  actually  laid  it  down  that  Sudras  could  not 
adopt,  as  they  were  incompetent  to  perform  the  proper  reli- 
gious rites  (g).     As  a  matter  of  fact  they  always  did  adopt, 
but  were  expressly  freed  from  the  restrictions  which  fettered 
the   higher   classes.     They  not  only  might,  but  ought  to^ 
adopt  the  son  of  a  sister  or  of  a  daughter,  who  was  forbid- 
den to  others  ;  and  they  might  take  as  their  son  a  person  of 
any  age,  and  eve  a  a  married  man  (r) ;  that  is  to  say,  they 
adopted  persons  who  made  no  pretence  to  religious  fitness, 
but  who  were  perfectly  suitable  for  all  other  objects.     So  in 
the  Punjab,  adoption  is  common  to  the  Jats,  Sikhs,  and  oven 
to  the  Muhammedans,  just  as  in  other  parts  of  India.     Bat 
with  them  the  object   is  simply  to  make  an  heir.     *'  The  re- 
Ugious  notion  of  a  mystical  second  birth  is  not  imported  into 
the  transaction."     No  roligious  ceremonies  are  used.     There 
is  no  exclusion  of  an  only  son,  or  of  the  son  of  a  daughter, 
or  of  a  sister,  nor  is  there  any  limit  of  age.     Of  later  years, 
however,  a  tendency  to  introduce  these  Brahmanical  rules  is 
showing  itself.     The  explanation   given   by   Mr.    Justice 
Campbell  is  interesting,  as  illustrating  tho  way  in  which  the 
process  has  often  taken  place : — "  in  Sikh  times,  when  the 
land  was  of  little  value,  and  young  men  of  much  value,  the 
introduction  of  a  new  boy  into  the  community  was  probably 
looked  on  with  satisfaction.     But  by  the  time  of  our  regular 
settlements  the  value  of  land  was  discovered,  and  tho  brother- 
hood would  naturally  look  to  the  chances  of  dividiug  the 
land  of  an  heirless  co-sharer,  rather  than  to  the  introduction 
of  an  extra  hand  to  share  in  the  profits,  which  had  begun  to 
be  considerable.     Hence  the  main  body  of  a  tribe  would  be 
inclined  to  enter  as  a  custom  what  they  wished  should  be 


(q)  Vachespati,  cited  Dattaka  Mimamsa.  i.  §  2G. 
(r)  Bee  pott,  §119,  125. 
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the  coBtom,  and  unless  there  were  men  with  interests  to 
defend,  the  general  wish  for  the  future  was  entered  without 
protest"  («).     Among  the  Jain  dissenters,  and  in  the  Talabda 
Koli  caste  in  Western  India,  adoption  is  also  practised,  but 
without  any  religions  significance  attached  to  it,  and  conse- 
quently with  a  complete  absence  of  the  restrictions  arising 
therefrom  {t).     Among  the  Ooriya  Rajahs  of  Ganjam,  who 
are  Eshatriyas,  the  ezequial  rites  are  always  performed  by 
a  Brahman  official,  who  is  permanently  attached  to  the  family, 
and  who  is  called  the  son-Brahman  (u).     Tet  these  Rajahs 
invariably  adopt,  as  might  be  expected  where  an  old  feud- 
ality has  to  be  maintained.     In  Jaffna,  the  Tamil   people 
adopt  both  boys  and  girls ;  and  so  little  is  there  any  idea  of 
a  new  birth  into  the  family,  that  the  adopted  son  can  marry 
a  natural-bom  daughter  of  the  adopting  parents;  and  where 
both  a  boy  and  girl  are  adopted,  they  can  intermarry  (v). 
The  secular  character  of  the  transaction  is  even  more  forcibly 
shown  by  the  circumstance  that  the  person  who  makes  the 
adoption  must  obtain  the  consent  of  his  heirs.     If  they  with- 
hold it,  their  rights  of  inheritance  will  be  unaffected  {w). 
These  facts  appear  to  be  of  much  weight  in  support  of  the 
suggestion  I  have  already  made  (§  10),  that  the  spiritual 
theory  is  not  the  sole  object  of  an  adoption,  even  upon  Brah- 
manical  principles,  and  that  it  can  only  be  applied  with  the 
greatest  possible  caution  in  the  case  of  non-Aryan  tribes,  or 
such  as  dissent  from  orthodox  Hinduism. 

§  94.  The  whole  Sanskrit  law  of  adoption  is  evolved  from  Esrlj  Uxtf. 
two  texts  and  a  metaphor.     The  metaphor  (if  it  is  not  itself 
a  mis-translation  is  that  of  (^aunaka,  that  the  boy   to  be 
adopted  must  be  ''the   reflection  of  a  son"  (§92  note  h). 
The  texts  are  those  of  Manu  and  Yasishta. 

(«)  Pnojab  Cast.  78-83. 

(0  8hw  Singh  r.  ML  Dakho,  8  N.  W.  P.  882,  809  ajfd,  6  I.  A.  87  S.  C.  1  All. 
688 1  Bhala  Nahana  ▼.  Parhhu,  3  Bom.  67. 

(u)  Thif  QMge  wM  freqaently  proved  in  cases  in  which  I  was  coaDsel.  For 
inttaaoe,  in  the  case  of  the  Seerg hnr  tacoeetion,  and  thai  of  the  Chinoa  Kimedv 
taloq.  The  last  alone  has  been  reported  (TammiroMU  r.  Vantina^  8  Mad.  H.  O. 
801 ;  RagWanadda  ▼.  BroMokithoro,  8  I.  A.  164  8.  G.  1  Mad.  60;  8.  0.  85  Snih. 
flOl)  bat  the  coetom  haa  not  been  noticed  in  either  of  the  reporta.  It  was  folly 
■et  oat  in  the  eridenoe. 

(v)  Thetawaleme,  ii.  §  4 

(tr)  Thetawaleme,  ii.  §  1,  6,  6.    8eepot^  {  114,  note. 
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Mann  says  (as),  ''  He  whom  his  father  or  mother  gives  to 
another  as  his  son^  provided  that  the  donee  have  no  issue,  if 
the  boy  be  of  the  same  class,  and  affectionately  disposed,  is 
considered  as  a  sou  given,  the  gift  being  confirmed  by  pour- 
ing water." 

Yasishta  says  {y),  **  A  son  formed  of  seminal  fluids  and  of 
blood,  proceeds  from  his  father  and  mother  as  an  effect 
from  its  cause.  Both  parents  have  power  to  sell,  or  to 
desert  him.  But  let  no  man  give,  or  accept,  an  only  son, 
since  he  must  remain  to  raise  up  a  progeny  for  the  obsequies 
of  ancestors.  Nor  let  a  woman  give,  or  accept,  a  son,  unless 
with  the  assent  of  her  lord.  He  who  means  to  adopt  a  sou, 
must  assemble  his  kinsmen,  give  humble  notice  to  the  king, 
and  then  having  made  an  oblation  to  fire  with  words  fi*om 
the  Yeda,  in  the  midst  of  his  dwelling-house  he  may  receive, 
as  his  son  by  adoption,  a  boy  nearly  allied  to  him,  or  (on 
failure  of  such)  even  one  remotely  allied.  But  if  doubt 
arise,  let  him  treat  the  remote  kinsman  as  a  Sudra.  The 
class  ought  to  be  known,  for  through  one  son  the  adopter 
rescues  many  ancestors." 

These  texts  only  apply  to  the  Datlaka  form.  The 
Kriirima,  which  prevails  in  Mithila,  but  nowhere  else,  will 
be  treated  of  subsequently.  From  this  small  beginning  a 
body  of  law  has  been  developed,  which  will  be  considered 
under  the  following  heads  : — ^Fibst,  who  may  take  in  adop- 
tion ;  Skcond,  who  may  give  in  adoption  (§  116);  Third, 
who  may  be  adopted  (§  118);  Fourth,  the  ceremonies 
necessary  to  an  adoption  (§  135) ;  Firm,  the  evidence  of 
adoption  (§  140) ;  Sixth,  the  results  of  adoption  (§  147). 
Adopter  matt  be       §  95.  FiRST,  Who  MAT  ADOPT. — An  adoption  may  either 

be  made  by  the  man  himself,  or  by  his  widow  on  his  behalf. 
But  in  either  case  it  is  a  condition  precedent  that  he  should 
be  without  issue  at  the  time  of  adoption  (z) .     Issue  is  taken 

(0)  Hana,  ix.  S  168. 

(y)  8  Dig.  ^12.  Tbe  poMajre  from  the  GribyMutra  of  Baadhayaoa,  traotlatad 
bv  Dr  Bflhler  in  tbe  Jouroal  Ag.  Soo.  Beug.  18G6,  art.  9i^unaka  Smiiti,  ia 
afmoflt  wonl  for  word  tbe  same,  but  ooutuins  uo  limitation  aa  to  relationship  or 
olacB.  Bee  also  tbe  pauage  from  ^aunaka  on  Adoption,  translated  in  tbe  same 
artiole.  wbicb  is  also  given,  V.  Hay.,  ir.  6,  §  8. 

(s)  Tbe  same  rule  prevailed  as  regards  adoption  botb  in  Greece  and  Rome. 
It  is  singular  tbat    be  earliest  instance  of  adoption  is  tbat  in  the  Rigreda, 


without  issue. 
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in  the  wide  sense  peculiar  to  the  term  in  Hindu  law  (§  460). 
Accordingly,  if  a  man  has  a  son,  grandson,  or  great-grandson 
actaally  alive,  he  is  precluded  from  adopting.     Because  any 
one  of  such  persons  is  his  immediate  heir,  and  is  capable  of 
p^forming  his  funeral  rites  with  full  efficacy  (a).     But  the 
existence  of  a  great-great-grandson,  or  of  a  daughter's  son, 
is  no  bar  to  an  adoption  (6).     Still  less  the  previous  existence  Only  one  ton  tt 
of  issue  who  are  now  dead  (c).     Nanda  Pandita  in  discuss- 
ing this  subject  suggests,  upon  the  authority  of  a  legend  in 
the  Purana,  that  an  adoption  might  be  valid  even  during  the 
life  of  a  natural-born  son,  if  made  with  the  consent  of  the 
latter ;  and  in  Bengal  the  validity  of  such  an  adoption  has 
been  maintained,  and  also  that  of  two  successive  adoptions, 
the  latter  of  which  was  made  while  the  son  first  adopted 
was  still  alive  (d).     But  the  contrary  rule  is  now  established; 
and  it  is  settled  that  a  man  cannot  have  two  adopted  sons 
at  the  same  time,  though  of  course  he  may  adopt  as  often 
as  he  likes,  if  at  the  time  of  each  successive  adoption  he  is 
without  issue  (e).     And  where  an  adoption  is   invalid  by 
reason  of  the  concurrent  existence   of  a  son,   natural  or 
adopted,  the  death  of  the  latter  will  not  give  validity  to  a 
transaction  which  was  an  absolute  nullity  from  the  first  (/). 
It  is  suggested  by  Mr.  Sutherland,  and  assented  to  by  Mr. 
MacNaghten,  that  if  the  son,  natural  or  adopted^  became 
an  outcast,  and  therefore  unable  to  perform  the  necessary 
funeral  rites,  an  adoption  would  be  lawful ;  and  a  practice 
to  that  effect  is  stated  to  exist  in  Bombay  (g).     But  since 
Act  XXI  of  1850  a  son  would  not  forfeit  any  legal  right  by 
loss  of  caste.     Therefore  an  adopted  son  could  not,  by  virtue 
of  his  adoption,  step  into  his  place  on  the  ground  that  he  had 


whrre  Vi«TAniitr»,  tvho  had  at  the  iimo  a  bandr«d  lifing  tons,  adopted 
Banabsepa.     V.N.  Maodlik,  454. 

(o)  D«ttaka  Mimamaa.  i.  §  13  ;  Dattaka  Chandrika,  i.  §  S. 

W  r.  MacN.140 ;  1  W.  MacN.  (W.  n. 

(e)  Cankba.  Dattaka  Mimamna,  i.  §  4;  DatUka  Cbandrika,  i.  {  4 

id)  J/l.  Snhikna  r.  JlamdoUil,  1  8.  D.  SS4  (4S4)  i  Ooureeperthad  t.  Mt. 
JfmaU,  2  8.  D.  180  (174) ;  Steele,  46,  183. 

(#)  Rungamn  v.  Atrhama,  4  M.  t  A.  1.  8.  O.  7  Sntb.  (P.  C.)  67.  Bot  an  adop- 
tion will  not  be  in?alid  becauee  it  is  inadb  in  breacb  of  an  afreement  to  adopt 
another  pemon,  where  aucb  agreement  hae  not  been  carried  oat  2  Btrm.  H.  L.  116. 

(/)  Bofoo  ▼.  Bdfoo,  Mad.  Dec.  of  1866,  20. 

ig)  2  W.  MacN.  200  ;    Steele,  42,  181. 
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Bachelor  or 
widower. 


Pregnancy. 


Adoption  hj  d 
qualified  heir. 


die. 


lost  his  caste.  If  the  question  were  to  arise,  it  is  possible 
the  Courts  woald  refuse  to  recognize  an  adoption  which 
could  confer  no  civil  rights.  The  question  might,  however, 
become  of  importance  on  the  death  of  the  natural  son  with- 
out issue. 

§  96.  It  has  been  suggested  that  an  adoption  by  a 
bachelor,  or  a  widower,  would  be  invalid,  either  on  the  ground 
that  such  a  person  was  not  in  the  order  of  grihaatha  (house- 
holder or  married  man),  or  that  the  right  of  adoption  was 
only  allowed  where  the  legitimate  mode  of  procreation  had 
failed.  But  it  may  now  be  taken  as  settled  that  an  adoption 
in  either  of  the  above  cases  would  be  valid  {h).  In  one  case 
the  Madras  Sudr  Court  held  that  an  adoption  was  illegal 
which  had  been  effected  during  the  pregnancy  of  the  adopter's 
wife;  not  on  the  ground  that  she  afterwards  produced  a  son, 
which  it  does  not  appear  that  she  did,  but  because  it  was 
''  of  the  essence  of  the  power  to  adopt  that  the  party  adopt- 
ing should  be  hopeless  of  having  issue"  (i).  This  principle, 
if  sound,  would  preclude  a  man  ever  adopting  until  extreme 
old  age,  or  until  he  was  on  his  death-bed.  It  is  also  opposed 
to  the  rules  which  provide  for  the  case  of  a  son  born  after  an 
adoption  (§  157).  Accordingly  in  a  recent  case  (1881)  where 
an  adoption  had  been  held  invalid  on  the  ground  that  the  wife 
was  at  the  time  pregnant,  and  known  to  be  so  by  her  husband, 
the  Court  after  an  examination  of  the  above  decision  over- 
ruled it,  and  held  the  adoption  to  be  valid.  They  pointed 
out  that  the  logical  result  of  such  a  rule  would  be  to  suspend 
an  adoption  during  the  pregnancy,  not  only  of  the  adopter's 
wife,  but  also  of  the  wives  of  his  sons  and  grandsons,  since  the 
existence  of  issue  in  the  most  extended  sense  of  the  word  ia 
a  bar  to  an  adoption  (k). 

§  97.  Whore  a  person  is  disqualified  from  inheriting  by 
any  personal  disability,  such  as  blindness,  impotence, 
leprosy,  or  the  like,  a  son  whom  he  may  adopt  can  have 


{h)  Snth.  Syn.  6&i,  671  ;  8  Dig.  252 ;  1  W.  MocN.  66;  2  W.  HeoN.  176 1 
Chinnappa  t.  Sankappa,  Bom.  HeX.  Hep.  202 ;  Nagappa  ▼.  8ubba  &u(ry,  S 
Mad.  U.  0.  867 ;  Chandvasekharudu  v.  Bramhanna,  4  Mad.  U.  0.  270. 

(t)  Narayana  t.  Vedachala,  Mad.  Deo.  of  1860,  97.    See  Steele,  48. 

{k)  Nagaohuahanam  r.  Seshamnuit  3  Mad.  ISO. 
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no  higher  rights  than  himself,  aud  would  be  entitled  to 
maiuteoaoce  ouly  (I).  Mr.  Satherlaud  was  of  opiuion  that 
the  adoption  itself  would  be  valid^  in  which  case,  of  course, 
the  adopted  son  would  succeed  to  the  self -acquired  or 
separate  property  of  his  adoptive  father  (m).  On  the  other 
hand^  in  two  cases  which  Mr.  MacNaghten  cites  with  appro- 
bation, the  Bengal  pundits  held  that  the  capacity  of  a  leper 
to  adopt  depended  upon  his  having  performed  the  necessary 
expiation.  When  he  had  done  so  the  adoption  was  valid. 
When  he  had  not  done  so,  or  where  the  disease  was  such 
as  to  be  inexpiable,  the  adoption  was  invalid  (n).  This 
opinion  rested  on  the  ground  that  until  expiation  he 
was  nuable  to  perform  the  necessary  religious  ceremonies. 
Accordingly,  the  Bengal  High  Court  decided  that  an  adop- 
tion was  invalid  when  effected  by  a  widow  who  was  living 
in  concubinage,  as  this  made  her  unfit  to  take  part  in  any 
religious  ceremony  (o).  In  a  case  before  the  Privy  Council 
it  was  argued,  and  seems  to  have  been  assumed,  that  an 
adoption  would  have  been  invalid,  if  it  had  been  made  while 
the  adopter  was  still  in  a  state  of  pollution  (p).  No  decision 
was  given  upon  the  point,  as  the  facts  which  would  have 
raised  it  were  negatived.  When  the  case  arises  it  will 
require  a  previous  determination  of  the  question,  What 
religious  ceremonies  are  necessary  to  an  adoption,  and  who 
must  take  part  in  them  (q). 

§  98.  The  law  as  to  the  capacity  of  a  minor  to  adopt,  or  to  Adoption  by 
aathorise  an  adoption,  seems  also  unsettled.     The  various  ^^^^* 
acts  which  constitute  Courts  of  Wards  all  contain  provisions 
forbidding  a  disqualiGed  landholder  to  adopt  without  the 
consent  of  the  Court  (r).     It  has  been  held  that  these  pro- 
visions do  not  apply  at  all  unless  actual  possession  has  been 


(2)  DfttUkii  Chftodriko,  ?i.  §  81 ;  Sevaehetumhara  r.  Parasuety,  Mad.  Dte. 
of  1857,   tlO. 

(m)  Saih.  Bjn.j  66-1,  671. 

(n)  S  W.  MftcN.  SOI.  nco.  ;  MiUkibara,  ii.  10,  §  11. 

(o)  Sayatnalal  t.  Saudaminif  A  B.  L.  R.  369. 

(p)  Jtamalinga  t.  Sadafiva,  0  M.  I.  A.  606;  8.  0.  1  Saih.  (P.  0)  26. 

(a)  Bee  at  to^  thif,  poMt,  §  187,  188,  and  as  to  the  groands  npon  which  dis* 
■hility  to  ioheritaooe  arise*,  post,  ohnp.  six. 

(r)  Beog.  lUf .  X  of  1703.  ■.  38 ;  Lll  of  1808.  ■.  87  (N.  W.  P.) ;  Mad.  Reg.  V 
of  1»M,  ■.  25  ,  Act  XXXV  of  1858,  s.  74 ;  Act  IV  of  1870,  s.  74  (B.  C).  Thii 
last  Act  also  extends  the  prohibition  to  an  aathority  to  adopt. 

(Rop.)  18 
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taken  by  the  Courts  of  Wards ;  but  that  where  they  do 
apply,  they  equally  forbid  the  giving  of  an  authority  to 
adopt,  and  that  an  adoption  made  in  violation  of  them  ia 
absolutely  invalid  {a).  Under  Act  IX  of  1875,  (Majority)  §  8, 
minority  in  the  case  of  Hindus  now  extends  to  the  end  of  the 
18th  year,  unless  in  cases  where  a  guardian  has  been  appointed 
by  a  Oourt  of  Justice,  or  where  the  minor  is  under  the 
jurisdiction  of  the  Court  of  Wards,  in  which  case  it  lasts  till 
the  end  of  the  21st  year.  It  has,  however,  been  held  in 
Bengal  that  both  an  actual  adoption  effected  by  a  minor,  and 
an  authority  to  adopt  given  by  him,  will  be  valid,  provided 
he  has  attained  years  of  discretion,  and  this  opinion  appears 
to  have  been  approved  by  the  Judicial  Committee.  Mr* 
Justice  Mitter  said :  **  Every  act  done  by  a  minor  is  not 
necessarily  null  and  void.  Those  acts  only  which  are  pre- 
judicial to  his  interest  can  be  questioned  and  avoided  by 
him  after  he  reaches  his  majority.  But  no  such  prejudicial 
character  can  be  predicated  of  adoption  in  the  case  of  a 
childless  Hindu,  and  as  under  the  Hindu  Shasters  a  minor 
who  has  arrived  at  the  age  of  discretion  is  not  only  com* 
potent  but  bound  to  perform  the  religious  ceremonies  pre- 
scribed for  his  salvation,  we  cannot  hold  the  adoption  made 
in  this  case  to  be  invalid,  merely  because  the  adoptive  father 
was  in  the  eye  of  the  law  a  minor''  (i).     The  judgment  does 

Ageofdifore-     ^^^  state  when  a  Hindu  arrives   at  years  of  discretion; 

^0°'  whether  the  period  is  a  fixed  one,  or  whether  it  depends 

upon  the  special  capacity  of  each  individual.  In  general, 
the  Hindu  law-books  speak  of  the  age  of  discretion  and 
majority  as  convertible  terms,  and  treat  each  period  as  being 
attained  at  the  sixteenth  year.  But  a  further  subdivision  is 
stated,  viz.,  infancy  to  the  end  of  the  fourth  year,  boyhood 

(tf)  Jumaona  v.  Bam<uoonderait  8  I.  A.  73 ;  S.  0.  1  Oal.  280 1  N$Mauni  w, 
ilnuiulmoyM,  8.  D.  of  18S5,  218 :  itniindmoyM  ▼.  Sheeibckunisr,  9  M.  I.  A. 
287;  8.  O.  2  8atb.  (P.  O.)  19.  Bat  see  per  Pontifea,  /.,  Banee  Pertkad  ▼. 
Aioonshe$  Syud,  25  Satb.  192.  198.  It  bai  been  held  that  the  comfTOndtag 
provision  iu  Bombay,  Act  II  of  1868.  ■-  6,  ol.  2  only  applies  as  between  QoTem* 
ment  and  tbe  [>enion  cUiming  me  aaopted  fon,  and  oannot  be  taken  advanUge 
of  by  third  parties  for  tbepurpose  of  inTalidating  the  adoption.  Va$ud§vanant 
T.  Ramkrighna^  2  Bom.  629. 

(0  Rofjendro  Narain  v.  Saroda,  16  8atb.  648 ;  p$r  curiam,  Jumoona  ▼.  Bamm* 
Boonderai,  8  I.  A.  a3 ;  8.  0.  1  Cal.  289 1  ift.  Pearse  ▼.  Ml,  Iiurhun$40, 19  Sutb. 
127  {  y.  Darp.  770,  whore  conflicting  opinion!  are  cited. 
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to  the  end  of  the  ninthi  and  adolescence  to  the  end  of  the 
fifteenth.  This  distinotioni  according  to  Jagannatha,  re- 
gards penancoi  expiation,  and  the  like.  An  opinion  is  also 
mentioned  by  himi  that  the  period  of  legal  capacity  may  be 
determined  with  reference  to  the  degree  in  which  a  youth 
has  actually  become  conversant  with  affairs  (u).  It  may  be 
that  Mr.  Justice  MiUer  meant,  that  an  adoption  would  be 
▼alid  if  effected  by  a  boy  between  the  ages  of  ten  and  sixteen, 
who  was  shown  to  be  capable  of  understnnding  the  nature 
of  his  act  (v).  The  actual  decision  appears  to  have  been  as 
to  an  authority  to  adopt  given  by  the  minor.  Of  course  he 
oould  not  authorise  an  adoption  which  he  could  not  effect. 
The  converse  of  the  proposition  does  not  seem  necessarily  to 
follow.  An  act  done  might  be  valid,  though  an  authority 
to  do  it  might  be  invalid. 

§  99.  As  an  adoption  is  made  solely  to  the  husband  and  AdopUon  hj 
for  his  benefit,  he  is  competent  to  effect  it  without  his  wife's 
assent,  aud  notwithstanding  her  dissent  (w).     For  the  same 
reason,  she  can  adopt  to  no  one  but  her  husband.     An  adop- 
tion made  to  herself,  except  where  tlie  Kritrima  form  is  allow- 
ed, would  be  wholly  invalid  (c).     Nor  can  she  ever  adopt  to 
her  husband  during  his  lifetime,  except  with  his  assent  (y),  AdopUon  by 
Her  capacity  to  adopt  to  him,  after  his  death,  whether  with        ^^' 
or  without  his  assent,  is  a  point  which  has  given  rise  to  four 
different  opinions,  each  of  which  is  settled  to  be  law  in  the 
province  where   it   prevails.     "  All  the  schools   accept  as 
« authoritative  the  text  of  Vasishta,  which  says,  'Nor  let  a 
woman  give  or  accept  a  sou  unless  with  the  assent  of  her 
lord'  (§  94).     But  the  Mithila  school  apparently  takes  this  MiihilA. 
to  mean  that  the  asseut  of  the  husband  must  be  given  at  the 
time  of  the  adoption,  and  therefore  that  a  widow  cannot 
receive  a  son  in  adoption,  according  to  the  Dattaka  form,  at 


(«)  1  Diff.  t91— t9l ;  S  Dig.  116—117  ;  MiUkili&mon  Loaof,  oitod  V.  Darp.  770. 

(v)  Aet  IX  of  1875  (ICftjority)  doM  not  teitle  ih«  point,  m  g.  S  proTidof  that 
the  Aet  it  not  to  affeet  aoy  penoa  in  the  matter  of  adoptioD. 

(w)  Dattaka  Mimamea,  i.  §  SS }  Rungama  ▼.  Ateh^nui,  4  M.  I.  A.  S }  8.  0.  7 
Bath.  (F.  0.)  67. 

(•)  Chowdhry  Pudum  t.  JToer  Oodey,  IS  M.  I.  A.  866 1  B.  0.  ISSath.  (P.  C.) 
1 ;  8.  G.  S  B.  L.  R.  (P-  0.)  101.  AdoDtioDa  bj  women  of  the  danoing-girl  eaete  reat 
on  a  different  footing,  eee  poMt,  |  180. 

(y)  Dattaka  If imamM,  i.  §  S7. 
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llabraiU. 


Beoarei. 


Bengal.  1^1)  f^g^y     fji^  Bengal  school  interprets  tbe  text  as  requiring 

an  express  permission  given  by  the  husband  in  his  lifetime, 
but  capable  of  taking  effect  after  his  death  (a) ;  whilst  the 
Mayukha  Kaustnbha,  and  other  treatises  which  govern  the 
Mahratta school,  explain  the  text  away  by  saying,  ''that  it 
applies  only  to  an  adoption  made  in  the  husband's  lifetime, 
and  is  not  to  be  taken  to  restrict  the  widow's  power  to  do 
that  which  the  general  law  prescribes  as  beneficial  to  her 
husband's  soul"  (b),  A  fourth  and  intermediate  view  was 
established  by  the  Judicial  Committee  in  the  case  from  which 

Soothern  India,  this  quotation  is  taken,  viz.,  that  in  Southern  India  the  want 

of  the  husband's  assent  may  be  supplied  by  that  of  his 
sapindas.  The  doctrine  of  the  Benares  school,  as  it  prevails 
in  Northern  India,  appears  to  be  the  same  as  that  of  Bengal, 
as  to  the  necessity  for  the  husband's  assent ;  though  upon 
this  point  a  greater  difference  of  opinion  has  prevailed,  from 
the  circumstance  that  the  Yiramitrodaya,  which  allows  the 
assent  of  the  kinsmen  to  be  sufficient,  is  an  autliority  in  that 
province  (c).  The  result  is,  that  in  the  case  of  an  adoption 
by  a  widow,  in  Mithila,  no  consent  is  sufficient ;  in  Western 
India  no  consent  is  required  ;  in  Bengal  and  Benares  the 
husband's  assent  is  required ;  in  Southern  India  the  consent 
either  of  the  husband  or  of  the  sapindas  is  sufficient.  The 
cases  of  Western  and  Southern  India  alone  require  any 
further  discussion.  Before  examining  them  it  will  be  well 
to  dispose  of  the  other  matters  relating  to  an  adoption  by  a 
widow  upon  which  the  law  is  uniform. 

§  100.  No  particular  form  of  authority  is  required.     It 
may  be  given  in  writing  or  in  words  {d),  or  by  will  (e).     It 


Nature  of 
authority. 


{z)  Duttaka  Mimamia,  i.  §  16  ;  Vivada  CbiutamaDt,  74 ;  1  W.  HacN.  05,  100 1 
Jai  Ram  v.  MuBan  D/iavnt,  5  8.  D.  8. 

(a)  1  W.  MacN.  91,  100  ;  2.  W.  MaoN.  176,  182,  188 ;  Janki  Dib^h  t.  Suda 
Sheo,  1  S.  D.  197  (262) ;  Mt.  Tara  Munee  v.  Dev.  Narayufij  8.  S.  D.  887  (616). 

(b)  Per  curium,  Collector  of  Madura  v.  Moottoo  Ramahnga,  12  M.  I.  A.  486 1 
B  0.  1  B.  L.  U  (l\  O.)  1 ;  S.  O.  10  Suth  (P.  0  )  17 ;  V.  N.  MiuidUk,468. 

(c)  Viramit ,  ii.  2,  §  8 ;  1  W.  MaoN.  91, 100  ;  2  W.  MacN.  189  j  8hufn$h0r$  t. 
Dilr<nj,  2  S.  D.  169  (216) ;  Haiman  v.  Koomar,  2  Kd.  208:  per  curiam,  OolUdor 
of  Madura  r.  Moottoo  Ramalinga,  12  M.  I.  A.  440  ;  8.  C.  In  Coart  below,  8  Mad. 
H.  0.  216;  2  Btra.  U.  L.  92. 

(d)  Potwab,  1  Mad.  Dec.  1(U  ;  per  curiam,  Soondur  Koomaree  v.  Qudadhnr, 
7  M.  I   A.  64;  3  0.  4  Soth.  (P  C.)  116. 

{§)  Saroda  y.  Tincowry,  1  Hyde,  223. 
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raay  also  be  conditional ;  that  is^  an  authority  to  adopt  upon 
the  happening  ot  a  particular  events  provided  an  adoption 
made  when  the  event  happened,  would  be  legal.  For  in- 
stance, an  authority  to  a  widow  to  adopt,  in  the  event  of  a 
disagreement  between  herself  and  a  surviving  son,  would 
be  invalid,  because  the  father  himself  could  not  adopt  so 
long  as  the  son  lived  (/).  But  an  authority  to  adopt  in  the 
event  of  the  death  of  a  son  tlien  living  would  be  good,  and 
so  it  would  be  it  the  authority  were  to  adopt  several  sons  in 
succession,  provided  one  was  not  to  be  adopted  till  the  other 
was  dead  (g). 

§  101.  The  authority  g^ven  ipust  be  strictly  pursued,  and  Mnil  besirietiy 
can  neither  be  varied  from  nor  extended.  If  tlie  widow  is 
directed  to  adopt  a  particular  boy,  she  cannot  adopt  any 
other,  even  though  he  should  be  unattainable.  If  she  is 
directed  to  adopt  a  son,  her  authority  is  exhausted  as  soon 
as  she  has  made  a  single  adoption ;  and  she  cannot  adopt  a 
second  time,  even  on  the  failure  of  the  son  first  adopted  (/i). 
Where  a  mau  died,  leaving  his  wife  pregnant,  and  authorised 
her  to  adopt,  in  case  the  son  to  be  born  should  die,  and  she 
had  a  daughter,  it  was  held  she  could  not  adopt  (t).  And 
so  it  was  decided  that  a  direction  to  a  widow  to  adopt  a  boy 
along  with  a  living  son,  which  was  illegal  and  could  not  be 
carried  out,  did  not  authorise  her  to  adopt  after  the  death 
of  that  son  (k).  But  an  authority  to  adopt  generally, 
authorises  the  adoption  of  any  person  whose  affiliation  would 
be  legal  (/). 

In  one  case  decided  at  Madras,  the  authority  to  the  widow  Cam  of  lyah 
was   contained   in  the   following   words  of  her   husband's        *^* 
will : — "  If  lyah  Pillay  beget  a  son,  beside  his  present  son, 
you  are   to  keep   him  to   my  linenge."     At  the  testator's 

(/)  Mil.  Solukna  w.  Ranidclal,  1  8.  D.  S34(43l);  aopee  LaU  v.  Alt.  Chund^ 
noUef  19  Saih.  12,  (&  Privy  Coancil  cam). 

(g)  Shamrhnnder  t.  Narayni,  2  8.  D.  209  (2/9),  Bhoohum  Afoyee  w.  Ram 
Kithore^  10  M.  I.  A.  279  ;  8.  O.  S  8uih.  (P.  C)  16 ;  Jumoona  w.  BamoMoonderai, 
8  I.  A.  72;  8.  0.  1  OhI.  289;  Vellanki  v.  Venkata Rania^  (Qaotarowe)4  I.  A.  1 ; 
8.  C.  1  If  ad.  174  ;  8.  O.  26  Sath.  21. 

(H)  Per  curiam^  Chowdry  Vadnm  v.  Koer  Oodty,  12  M.  I.  A.  S&O ;  8.  0. 12  8aih. 
(P.  0  ) ;  1  F.  MacN.  156,  175  ;l  W.  MacN.  89,  dub. ;  Purmanund  ▼.  Oomalunt, 
4  8.  D.  318  (401) :  Gournath  t.  Amapoorna,  8.  D.  of  1853,  832. 

(0  Mohendro  tail  t.  Rookinny.  1  OorYton,  43 ;  oit€Nl  V.  Darp.  814. 

{k)  Joychnndro  t.  Bhyiuh,  8.  I),  of  1849,  41. 
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death,  lyab  Pillay  had  no  second  son.  Sir  Thomai  Strange, 
decided  that  the  widow  was  not  boand  to  wait  indefinitely^ 
and  be  affirmed  the  validity  of  the  adoption  by  her  of 
another  boy  (m).  This  decision  is  canvassed  with  much 
vigour  by  the  author  of  Oanstderationa  on  Hindu  Lano  (n), 
who  argues  that  the  authority  was  specific^  that  under  it  no 
one  could  be  adopted  but  a  son  of  lyah  Pillay,  that  the 
widow  was  bound  to  wait  till  after  possibility  extinct  of 
further  issue  by  him,  and  then  that  the  authority  would 
lapse,  from  the  failure  of  any  object,  upon  whom  it  could  be 
exercised.  Sir  Thomas  Strange,  however,  construed  the 
document  as  evidencing  a  primary  desire  to  be  represented 
by  an  adopted  son,  coupled  with  a  subsidiary  desire  that 
that  son  should  have  been  begotten  by  lyah  Pillay.  In  this 
construction  he  was  certainly  more  liberal  than  the  Oonrts 
have  been  in  the  other  instances  just  mentioned. 

§  101a.  a  curious  question,  as  to  which  there  have  been 
two  decisions  of  the  Judicial  Committee,  ia  as  to  the  limitSj 
if  any,  to  the  period  during  which  a  widow  may  act  upon 
the  authority  to  adopt  given  to  her  by  her  husband.     Both 
decisions  were  given  in  0hundrabiillee*8  Ca^e  (o),  which  is 
stated  in  full  on  another  point  (§  1 70) ,     There  a  husband  who 
bad  a  son  then  living  gave  his  wife  power  to  make  successive 
fidoptiona  in  the  event  of  the  son,  or  any  future  adopted  souj 
dying.    This  authority  was  for  the  first  acted  upon  by  the 
widow,  after  the  natural  son  had  died  leaving  a  widow  but 
no  issue.    Their  Lordships  commence  their  judgment  by 
paying  (p.  807),  *'  We  think  it  uonecessary  to  examine  into 
the  genuineness  of  this  instrument,  as  we  are  of  opinion  that 
at  the  time  when  Chundrabullee  Pebia  professed  to  exercise 
it,  the  power  was  incapable  of  execution."     They  then  pro- 
ceeded(p.  809).    '^  How  then  is  the  deed  to  be  construed  when 
we  regard  it  merely  as  a  deed  of  permission  to  adopt  f     What 
is  the  intention  to  be  collected  from  it,  and  how  far  will  the 
law   permit  such   inteution  to   be   effected?     It   must   be 
admitted  that  it  contemplates  the  possibility  of  more  than 

(m)  Veerapermall  ?.  Narain  FiUay,  1  N.  0.  91. 
(n)  F.  MaoN.  197. 

(o)  Bhoobum  Moye$  ? .  Ram  Kishor$  Achat j,  10  M.  I.  A.  879  ;  a  0. 1  Satli. 
(P.  0.)  16. 
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one  adoption  ;  thafc  it  showa  a  strong  desire  on  the  part  of 
the  maker  for  the  continaance  of  a  person  to  perform  his 
funeral  riteid^  and  to  succeed  to  his  property ;  and  that  it 
does  not  in  express  terms  assign  any  limits  to  the  period 
within  which  the  adoption  may  be  made.  But  it  is  plain 
that  some  limits  must  be  assigned.  It  might  well  have  been 
that  Bhowani  had  left  a  son,  natural  bom  or  adoptedi  and 
that  such  son  had  died  himself^  leaving  a  son,  tod  thtit  such 
son  had  attained  his  majority  in  the  lifetime  of  Ghundra- 
buUee.  It  could  hardly  have  been  intended  that  after 
the  lapse  of  several  successive  heirs  a  son  should  be  adopted 
to  the  great-grandfather  of  the  last  taker,  when  all  the 
spiritual  purposes  of  a  son,  according  to  the  largest  con- 
struction of  them,  would  have  been  satisfied.  But  whatever 
may  be  the  intention,  would  the  law  allow  it  to  be  effected  T 
We  rather  understand  the  Judges  below  to  have  been  of 
opinion,  that  if  Bhowani  Kishore  had  left  a  son,  or  if  a  son 
had  been  lawfully  adopted  to  him  by  his  wife  under  a  power 
legally  conferred  upon  her,  tlie  power  of  adoption  given  to 
Chnndrabullee  would  hare  been  at  an  end.  But  it  is  diffi- 
cult to  see  what  reasons  could  be  assigned  for  such  a  result 
which  would  dot  equally  apply  to  the  cafte  before  us.''  Then 
follows  the  passage  which  is  set  out  at  §  1 70,  paH  of  which 
follows  up  the  abo^e  view,  while  the  remainder  takes  the 
completely  distinct  line  of  argument  that  under  the  admitted 
facts  of  the  case  the  son  adopted  by  Chundrftbullee  wto  not 
the  heir  to  the  property  he  claimed.  This,  of  course,  was 
conclusive  as  to  his  claim,  whether  his  adoption  wad  in  other 
respects  legal  or  not.  As  to  the  difficulty  suggested  in  the 
judgment,  it  does  not  appear  to  have  struck  their  Lordships 
that  there  was  no  parallel  between  the  case  before  them  and 
the  case  they  put.  Gour  Kishore,  the  giver  of  the  authority, 
could  not  himself  have  adopted  so  long  as  there  was  in 
existence  a  son  of  Bhowani  Kishore,  natural,  or  adopted 
(§  95).  He  could  not,  therefore,  authorise  his  wife  to  do  that 
which  he  could  not  have  done  himself.  But  if  he  had 
survived  his  son,  or  his  grandso^i,  being  thus  himself  with- 
out issue,  he  certainly  could  have  adopted,  and  it  is  difficult 
to  see  why  he  could  not  authorise  his  widow  to  adopt 
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§  101b.  After  tbe  deaths  both  of  Bhowani's  widow  and  of 
Chundrabullee,  Ram  Kishore,  the  son  adopted  by  the  latter, 
was  in  possession  of  the  property  which  had  descended, 
first  to  Bhowani,  and  then  to  Bhowani's  widow.  Ue  was 
sned  for  its  recovery  by  a  more  distant  relation.  It  was 
admitted  that  he  was  entitled  to  hold  it,  if  his  adoption  was 
valid,  and  the  High  Conrt  of  Bengal  decided  in  his  favour  (p). 
They  limited  the  effect  of  the  Privy  Council  judgment  to 
that  which  it  actually  decided,  viz.,  that  the  plaintiff  in  that 
suit  had  no  right  to  the  property  which  he  claimed.  With 
regard  to  Lord  Kingsdown' a  suggestion  that  '^  Bhowani 
Kishore  had  lived  to  an  age  which  enabled  him  to  perform, 
and,  it  is  to  be  presumed,  that  he  had  performed,  all  the 
religious  services  which  a  son  could  perform  for  a  fatliei*''  ; 
the  Judges  of  the  High  Court  treat  this  as  an  inadvertence, 
observing  that  '*  there  really  is  no  time  at  which  the  per- 
formance of  these  services  is  finally  completed,  or  at  which 
the  necessity  for  them  comes  to  an  end."  This  decision, 
however,  was  in  its  turn  reversed  by  the  Judicial  Com- 
mittee iq).  They  say,  '^  The  substitution  of  a  new  heir  for 
the  widow  was  no  doubt  the  question  to  be  decided,  and 
such  substitution  might  have  been  disallowed,  the  adoption 
being  held  valid  for  all  other  purposes,  which  is  the  view 
that  the  Lower  Courts  have  taken  of  the  judgment,  but 
their  Lordships  do  not  think  that  this  was  intended.  They 
consider  the  decision  to  be  that,  upon  the  vesting  of  the 
estate  in  the  widow  of  Bhowani,  the  power  of  adoption  was 
at  an  end,  and  incapable  of  execution.  And  if  the  question 
had  come  before  them  without  any  previous  decision  upon 
it  they  would  have  been  of  that  opinion.  The  adoption 
inteuded  by  the  deed  of  permission  was  for  the  succession 
to  the  Zemindary  and  other  property,  as  well  as  the  per- 
formance of  religious  services,  aud  the  vesting  of  the  estate 
in  the  widow,  if  not  in  Bhowani  himself,  as  the  son  and  heir 
to  his  father,  was  a  proper  limit  to  the  exercise  of  the 
power.     The  words  at  the  end  of  the  instrument  are  "  that 

(p)  Puddo  Kumars  v.  JiiggtU  KUhore,  6  Cal.  615,  689. 
iq)  Pudma  Coomari  v.  Court  of  Wards,  8  I.  A.  229. 


ADOiTION   BY  WIDOW.  105 

dattakft  son  sball  be  entitled  to  perform  yonr  and  my  sradh, 
^e,,  and  that  of  onr  ancestors^  and  also  to  succeed  to  the 
property."  "  Their  Lordships  are  therefore  of  opinion  that 
Bam  Kishore  had  no  title.'' 

§  101c.  It  does  not  seem  quite  clear  what  the  ratio  deei- 
dendi  of  this  judgment  actually  was.  It  is  consistent  with 
its  language  that  it  turned  upon  the  construction  of  the 
document  itself,  as  fixing  a  limit  to  its  own  operation.  The 
difficulty  in  this  view  is  that  Lord  Kingsdown,  whose  judg- 
ment the  Committee  was  following,  seems  to  have  taken  a 
different  view  of  its  bearing.  If,  however,  it  meant  to  lay 
down  a  general  priuciple,  that  an  authority  to  adopt  on  failure 
of  a  son  would  necessarily  be  exhausted  if  that  son  died 
leaving  a  widow,  it  is  difficult  to  see  whence  such  a  principle 
is  derived.  It  is  admitted  that  the  authority  would  be  capable 
of  execution  if  the  son  died  without  a  widow,  leaving  male 
collaterals  (§  100).  Why  should  her  existence  make  any 
difference  f  The  objects  of  an  adoption  still  remain  un- 
satisfied. She  is  unable  to  continue  the  name  and  lineage 
of  her  father-in-law ;  and,  if  she  is  able  to  perform  any 
religious  rites,  she  would  perform  them  with  infinitely  inferior 
efficacy  to  the  male  collaterals  who  would  inherit  if  she  were 
out  of  the  way.  In  the  Ountur  Oase  (r)  an  adoption  made 
to  her  deceased  husband  by  a  mother,  after  the  death  of 
ber  son,  whom  she  had  succeeded  as  heir,  was  held  yalid. 
No  doubt  the  authority  under  which  she  acted  had  not  been 
given  to  her  by  her  husband,  but  by  the  Sapindas.  But  it 
was  admitted  that  their  authority  could  not  go  beyond  that 
of  the  husband,  and  that  an  adoption  made  by  her  under  hia 
authority  would  have  been  equally  valid.  Tet  shei  as  being 
the  widow  of  the  person  on  whose  behalf  she  adopted,  could 
perform  his  rites  with  much  greater  efficacy  than  a  daughter** 
in-law.  No  doubt,  it  was  also  assumed,  perhaps  wrongly 
(§  171a),  that  the  adoption  would  divest  her  estate  by  her 
own  consent,  whereas  in  Ohundrabullee'actMe  it  was  attempt- 
ed to  divest  the  estate  of  the  daughter-in-law  without  her 


(r)  VeWinki  f .  Venkaia  Bama,  4L  A.  1 ;  8.  C.  1  Mad.  174 1  8.  0.  96  BiiUi.  11 1 
vtt,  §  lis. 

(Rep)  14 
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coDsent.  But  if  the  mere  fact  that  an  estate  has  vested  ia 
anotherj  which  it  most  necessarily  do  at  the  moment  of 
death,  renders  a  power  of  adoption  incapable  of  exeoutioo,  no 
amount  of  consent  can  make  it  valid.  There  seems  also  no 
reason  why  an  adoption  should  not  be  perfectly  valid  though 
it  divests  no  one's  estate,  but  merely  places  the  adopted  son 
in  the  position  of  a  contingent  heir,  to  come  in  after  the 
death  of  the  actual  holder,  or  at  some  more  distant  period. 
(§  178 — 76).  There  remains,  then,  the  ground  put  forward 
by  Lord  Kinggdown  in  Ohundrabullee*i  case,  that  the  son, 
being  of  mature  years,  had  performed  all  the  religious 
services  for  his  father  which  were  required.  In  that  respect 
the  case  differed  from  the  Ouniur  adoption,  where  the  son 
bad  died  an  infant.  But  to  this  the  answer  made  by  the 
High  Court  seems  conclusive,  that  by  Hindu  usage  there 
is  tfo  time  at  which  the  due  performance  of  the  ezequial 
rites  ceases  to  be  a  matter  of  moment  to  the  deceased. 

6  102.  A  widow,  who  is  duly  authorised  by  her  husband, 
may  adopt  while  she  is  a  minor,  because  the  act  is  her 
husband's,  and  she  is  only  the  instrument  {a).  I  presume 
the  same  rule  would  apply  in  cases  where  an  authority  by 
bis  Sapindas  is  requisite,  and  is  given.  In  Western  India  it 
is  stated  that  a  widow  under  the  age  of  puberty  cannot 
adopt  (i).  I  suppose  the  reason  for  the  difference  is  that 
there  the  adoption  is  the  act  of  the  widow,  for  which  no 
authority,  or  consent,  is  required. 

An  unchaste  widow  cannot  adopt  even  with  the  express 
authority  of  her  husband,  because  her  dissolute  life  entails 
a  degradation  which  renders  her  unable  to  perform  the 
necessary  ceremonies.  This  incapacity  may,  it  is  said,  be 
removed  by  performing  the  penauces  proper  for  expiation. 
But  these  cannot  be  performed  during  pregnancy ;  therefore, 
while  it  lasts  an  unchaste  widow  cannot  possibly  adopt  (u). 
Whether  this  grouud  of  incapacity  would  apply  in  the  case 


(«)  8  W.  MaoN.  180 ;  V.  IHrp.  769. 

(0  Steele,  48. 

(«)  Thukoo  w.  Ruma.  2  Bor.  446,  456  [488];  Sayama2aZ|T.  Saudamini,  6  B.  L. 
B.  S02,  npprored  by  MiU$r.  J.,  Kery  Kolitany  ▼.  Monuram,  IS  B.  L.  B.  14 ; 
8  0.  19  Sutb.  867.  As  to  the  poeeibility  of  removinc  bj  peoaaoe  tbe  reialte  of 
mnobMtitj,  tee  per  M%U€r,  J.,  8.  0. 18  B.  L.  B.  89. 
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of  Sadms,  depends  upon  tbe  question,  whether  in  their  case 
any  religious  ceremonies  are  necessary  (v). 

§  103.  Where  there  are  several  widows,  if  a  special  8«TwtI«'widowf. 
authority  has  been  given  to  one  of  them  to  adopt,  she,  of 
course,  can  act  upon  it  without  the  assent  of  the  others,  and, 
I  presume,  she  alone  could  act  upon  it  {w).  In  Bombay,  it 
is  said  that  where  there  are  several  widows,  the  elder  has 
the  right  to  adopt  even  without  the  consent  of  'the  junior 
widow,  but  that  the  junior  widow  cannot  adopt  without  the 
consent  of  the  elder,  unless  the  latter  is  leading  an  irregular 
life,  which  would  wholly  incapacitate  her  {x). 

§  104.  It  is  a  curious  thing,  that  while  the  husband'd  right  widow  alone 
is  recognized  to  delegate  to  his  widow  an  authority  to  adopt,  ?^^I^ '®' 
he  can  delegate  it  to  no  one  else.     In  cases  where  the  assent 
of  sapindas  will  supply  the  place  of  an  authority  by  the 
husband,  that  assent  must  be  sought  for  and  acted  upon  by 
the  widow.      Where  no   authority  is   given   or  required, 
equally  the  widow  alone  can  perform  tbe  act  (y).     The 
reason  probably  is,  that  she  is  looked  upon,  not  merely  as 
his  agent,  but  as  the  surviving  half  of  himself    (z),  and, 
therefore,  exercising  an  independent  discretion,  which  can 
neither  be  supplied,  nor  controlled,  by  any  one  else.   It  is  no 
doubt  upon  the  same  principle,  that  an  express  authority, 
or  even  direction,  by  a  husband  to  his  widow  to  adopt  is,  H^r  direotion 
for  all  legal  purposes,  absolutely   non-existent  until  it  is  *°'^"**- 
acted  upon.     She  cannot  be  compelled  to  act  upon  it  unless, 
and  until,  she  chooses  to  do  so  (a).     The  Court  will  not 
even  recognize  it  to  the  extent  of  making  a  declaration  as 
to  its  validity  (b).     Till  she  does  act,  her  position  is  exactly 
the  same  as  it  would  be,  if  the  authority  had  never  been 
given.     If  she  would  be  the  heir  to  her  husband's  estate  in 

(r)  As  to  this,  weepoMi,  §  137. 

(tp)  SSirii.  U.  L.  01. 

{r)  Steele,  48,  187  {  W.  A  B.  130 ;  Rakh}nahai  r.  Radhahai,  6  Bom.  H.  0. 
{k.  0.  J.)  181. 

(y)  F.  MacN.  202 ;  2  Sim.  H.  L.  04 1  Veerapermall  v.  Ifarain  PiUay,  1  M.  0. 
103;  BhagvaHdas  ▼.  Rajmal,  10  Bom.  U.  O.  241. 

(t)  See  VrihMiK^i.  8  Dig.  458. 

(o)  Dvamoyes  v.  Masbtharee,  8.  D.  of  1853, 1018  ;  Bamundou  ▼.  Mi.  Tarine^, 
7  M.  I.  A.  100,  Un%a  Bunduri  t.  Sourobinee,  7  Oal.  288. 

(b)  Mi.  PeoTM  T.  ML  Hurbumee,  10  Sath-  127  {  Br^emutty  Rajcoomart^  v- 
Knhocoomnr,  1  Boul.  187 ;  Bet.  641,  n. 
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the  absence  of  a  son^  she  is  sach  heir  until  she  chooses  to 
descend  from  that  position ;  and  she  is  in  of  her  own  right, 
and  not  as  trastee  for  any  son  to  be  adopted  hereafter  (c). 
If  she  is  not  the  heir,  she  can  claim  no  greater  right  to 
interfere  with  the  management  of  the  estate,  or  to  control 
the  persons  in  possession,  than  if  she  had  no  authority. 
No  limit  of  time.  The  Only  mode  of  giving  it  effect  is  to  act  upon  it  (d).     Nor 

is  there  any  limit  to  the  time  during  which  a  vridow  may 
act  upon  the  authority  given  to  her  (e).  In  a  Bengal  case, 
an  adoption  made  fifteen  years  after  the  husband's  death 
was  supported;  and  in  Bombay  cases  the  periods  were  twenty, 
fifty-two,  and  even  seventy-one  years  (/). 

§  105.  Having  now  seen  the  effect  of  an  authority  to 
adopt  when  given  by  the  husband,  it  remains  to  examine 
the  mode  in  which  it  may  be  supplied  when  wanting.  This 
can  only  be  in  Southern  and  Western  India  (§  99).  In 
Madras  the  balance  of  opinion  had  always  been  that  in  the 
absence  of  authority  from  the  husband,  the  assent  of  sapindas 
was  sufficient.  Till  very  lately,  however,  the  point  ¥ra8 
certainly  open  to  argument.  It  has  now  been  definitively 
settled  by  the  judgment  of  the  Privy  Council  in  the  case  of 
the  Ramnaad  Zemindary,  and  in  several  other  cases  which 
followed,  and  were  founded  upon,  that  decision. 

§  106.  In  the  Bamnaad  case  {g),  the  adoption  in  dispute 
was  made  by  a  widow,  who  had  taken  as  heir  to  her  late 
husband  a  Zemindary,  which  was  his  separate  estate.     The 

adoption  was  made  with  the  assent,  original  or  subsequent, 
of  a  number  of  sapindas  of  the  last  male  holder,  who  were 
certainly  the  majority  of  the  whole  number  then  alive,  if 
indeed  they  did  not  constitute  the  entire  body  of  sapindas. 
The  only  question,  therefore,  which  required  decision  was. 


KamDaad  caao. 


(c)  BamnndoMs  v.  Mt.  Tarinee,  7  M.  I.  A.  109,  overruling  B{/aya  ▼.  Shama, 
S.  U.  of  1848,  702. 

id)  Ml.  Stilttdra  v.  Gohihnath.  7  8.  D.  143  (100). 

(e)  F.  MacN.  157;  1  N.  U.  Ill  ;  Uauiki*heii  v.  Ml.  Strimutce,  S  8.  D.  8C7 
(489.  494). 

(/)  Auou.  2  M.  Dig.  18;  Bhasker  v.  Nan'o  RagoonatK  Bom.  8el.  Rep.S4; 
Brijihookunjee  v.  Ookoolootsaojee,  1  Uor.  181  ;  {2ii2]Nimhalkar  r.  Jayavantrav, 
4  Uom.  H.  C.  (A-  C.  J.)  191.  See  Dukhina  y.  Uaah  Beharee.  6  Sotb.  tQl,  wbert 
it  woa  sugff^tftcd  tbat  tt  widow  could  uot  act  upou  an  autliority  after  iwelvo 
years.     Sea  qxuxre. 

(g)  Collector  of  Mgtdura  \ .  Moottoo  2{amalinga,2'hind.  H.  0.  20G;  offd.,  IS 
M.I.  A  397.    8.  C.  1  B.  L.  R.  (P.  C.)  1 ;  8.  0.  10  Snth.  (P.  0.)  17. 
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whether  in  Southern  India  any  amoont  of  assent  on  the 
part  of  sapindas  conld  give  validity  to  an  adoption  made  by 
a  widow  without  her  husband's  consent.  The  High  Court  High  O^ori. 
of  Madras,  after  an  elaborate  examination  of  all  the  autho- 
rities, came  to  the  conclusion  that  such  an  adoption  was 
valid.  They  relied  much  on  the  theory  that  the  law  of 
adoption  was  founded  upon,  and  a  development  from,  the 
old  principle  of  actual  begetting  by  a  brother  or  sapinda. 
Arguing  from  this  analogy,  they  proceeded  to  say  (h),  "  On 
the  reason  of  the  rule,  then,  it  seems  to  us  that  if  the 
requirement  of  consent  is  more  than  a  moral  precept,  and 
it  must  never  be  forgotten  that  in  all  Hindu  authors,  as  in 
the  works  of  all  authors  who  expound  a  system  of  positive 
law,  professing  to  be  based  upon  divine  revelation,  ethical 
and  jural  notions  are  inextricably  intermixed,  the  assent 
of  any  one  of  the  sapindas  will  suffice.  If,  however,  the 
sapindas  are  by  a  fanciful,  rather  than  a  solid,  analogy  to 
be  treated  as  a  juridical  person  in  which  the  whole  autho- 
rity of  the  husband  is  to  be  vested,  it  would  be  wholly  con- 
trary to  sound  jurisprudence  to  treat  the  assent  of  every 
individual  member  as  necessary.  On  the  contrary,  the  will 
of  the  majority  of  individual  members  must  be  taken  as  the 
will  of  the  body,  in  any  matter  not  manifestly  repugnant  to 
the  purpose  for  which  the  body  was  created." 

§  107.  The  Judicial  Committee  confirmed  this  decision 
Qpon  the  ground  of  positive  authority  and  precedent,  while 
declining  to  accept  the  supposed  analogy  between  adop- 
tions according  to  the  Dattaka  form,  and  the  obsolete 
practice  of  raising  up  issue  to  the  deceased  husband  by 
carnal  intercom'so  with  the  widow.  They  then  proceeded 
as  follows  (t)  : — 

"  It  must,  however,  be  admitted  that  the  doctrine  is  stated  jadfeuaCom. 
in  the  old  treatises,  and  even  by  Mr.  Colebrooke,  with  a  miWoe. 
degree  of  vagueness  that  may  occasion  considerable  difficul- 
ties and  inconveniences  in  its  practical  application.     The 
question  who  are  the  kinsmen  whose  assent  will  supply  the 


{h)  2  Mad.  II.  C.  231.     I  bavo  alreodT  loirgefltad  my  belief  that  the  two 
thini^  were  perfectly  independent  of  each  other.    See  anfe,§  02,  e(  tM. 
(I)  12  M.  I.  A.  411.    8.  C.  1  B.  L.  R.  (P.  C  )  1 1  8.  0. 10  Snth.  (P.  0.)  17. 
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want  of  positive  authority  from  the  deceased  husband,  is 
UDdifided  pro-  the  first  to  Suggest  itself.  Where  the  husband's  family  is 
^^^'  in  the  normal  condition  of  a  Hindu  family,   i.e.,  undivided, 

that  question  is  of  comparatively  easy  solution.  In  such  a 
case,  the  widow,  under  the  law  of  all  the  schools  which 
admit  this  disputed  power  of  adoption,  takes  no  interest  in 
her  husband's  share  of  the  joint  estate,  except  a  right  to 
maintenance.  And  though  the  father  of  the  husband,  if 
alive,  might,  as  the  bead  of  the  family  and  the  natural 
guardian  of  the  widow,  be  competent  by  his  sole  assent  to 
authorise  an  adoption  by  her,  yet,  if  there  be  no  father,  the 
assent  of  all  the  brothers,  who,  in  default  of  adoption,  would 
take  the  husband's  share,  would  probably  be  required,  since 
it  would  be  unjust  to  allow  the  widow  to  defeat  their  interest 
by  introducing  a  new  co-parcener  against  their  will.  Where, 
however,  as  in  the  present  case,  the  widow  has  taken  by 
Separate  efUU.  inheritance  the  separate  estate  of  her  husband,  there  ia 

greater  difficulty  in  laying  down  a  rule.  The  power  to  adopt, 
when  not  actually  g^ven  by  the  husband,  can  only  be 
exorcised  when  a  foundation  is  laid  for  it  in  the  otherwise 
neglected  observance  of  religious  duty,  as  understood  by 
Hindus.  Their  Lordships  do  not  think  there  is  any  ground 
for  saying  that  the  consent  of  every  kinsman,  however 
remote,  is  essential.  The  assent  of  kinsmen  seems  to  be 
required  by  reason  of  the  presumed  incapacity  of  women  for 
independence,  rather  than  the  necessity  of  procuring  the 
consent  of  all  those  whose  possible  and  reversionary  interest 
in  the  estate  would  be  defeated  by  the  adoption.  In  such  a 
case,  therefore,  their  Lordships  think  that  the  consent  of 
the  father-in-law,  to  whom  the  law  points  as  the  natural 
guardian  and  '  venerable  protector'  of  the  widow,  would  be 
sufficient.*  It  is  not  easy  to  lay  down  an  inflexible  rule  for 
the  case  in  which  no  father-in-law  is  in  existence.  Every 
such  case  must  depend  on  the  circumstances  of  the  family. 
All  that  can  be  said  is,  that  there  should  be  such  evidence 
of  the  assent  of  kiusmen  as  suffices  to  show  that  the  act  is 
done  by  the  widow  in  the  proper  and  bona  fide  performance  of 
a  religious  duty,  and  neither  capriciously,  nor  from  a  corrupt 
motive.     In  this  case  no  issue  raises  the  question  that  the 
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consents  T^ere  porcliased^  and  not  bond  fide  obtained.  The 
rights  of  an  adopted  son  are  not  prejudiced  by  any  nnantho- 
rised  alienation  by  the  widow  which  precedes  the  adoption 
which  she  makes;  and  though  gifts  improperly  made  to 
procure  assent  might  be  powerful  evidence  to  show  no  adop- 
tion needed^  they  do  not  in  themselves  go  to  the  root  of  the 
legality  of  an  adoption. 

"  Again^  it  appears  to  their  Lordships  that^  inasmuch  as  BxprMi  or 
the  authorities  in  favour  of  the  widow's  power  to  adopt  with  ^5.  ^^  ' 
the  assent  of  her  husband's  kinsmen  proceed  in  a  great 
measure  upon  the  assumption  that  his  assent  to  this  merito- 
rious act  is  to  be  implied  wherever  he  has  not  forbidden  it, 
so  the  power  cannot  be  inferred  when  a  prohibition  by  the 
husband  either  has  been  directly  expressed  by  him,  or  can 
be  reasonably  deduced  from  his  disposition  of  his  property, 
or  the  existence  of  a  direct  line  competent  to  the  full  per- 
formance of  religious  duties,  or  from  other  circumstances  of 
his  family,  which  afford  no  plea  for  a  supersession  of  heirs, 
on  the  ground  of  religious  obligation  to  adopt  a  son  in  order 
to  complete,  or  fulfil,  defective  religious  rites"  (k). 

§  108.     Of  course,  in'all  subsequent  instances  of  adoption  RAmnAad 
by  a  widow  without  express  authority  from  her  husband,  the  bTesUndtd.    ^ 
effort  has  been  to  bring  the  case  within,  or  to  exclude  it  from, 
some  of  the  above  dicta.     I  say  dicta,  because  the  only  point 
actually  decided  was  that  the  assent  of  the  majority  of  the 
sapindas  was  sufficient. 

Accordingly,  in  a  Madras  case,  which  followed  shortly 
after  the  decision  of  the  Ramnaad  suit,  an  attempt  was  made 
to  push  that  doctrine  to  the  extent  of  holding  that  the  con- 
sent of  sapindas  was  wholly  unnecessary,  and  that  the  widow 
might  adopt  of  her  own  authority.  But  the  Court  refused 
to  carry  the  law  further  than  had  been  laid  down  in  that 
judgment,  in  which  ''  there  had  been  the  assent  of  a  majority 
of  the  husband's  sapindas  to  the  adoption  on  his  behalf"  (I). 

(fc)  The  pnetioe  in  the  Paojab  appears  to  be  exaeUy  the  taaie  m  that  laid 
down  in  the  Ramnaad  cai$.  An  adoption  ii  there  looked  npon  merely  ae  a 
Bode  qf  trantferrioff,  or  oreatin||  a  title  to,  property.  A  widow  may  adopt 
either  with  her  hniSand'e  perminion,  or  by  coneent  of  hie  kinsmen,  bnt  in  no 
taee  afaiott  an  expreee  prohibition  bv  him.    Punjab  Onet.,  S8. 

(I)  Arundmdi  v.  Kwmimmal,  8  M.  H.  C  tSS ;  and  per  eiuriam,  Poroeara  ?. 
Bangan^a,  t  Mad.  SOS. 
(Rep.) 
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TravaaooM  oaao.       §  1 09.  The  next  case  arose  in  the  Tra?anoore  Courts,  where 

a  widow  had  made  an  adoption  without  the  consent  of  her 
husband's  undivided  brother,  but  with  the  consent  of  her 
divided  kinsmen.  The  Court,  after  weighing  the  judgments 
of  the  High  Court  and  the  Privy  Council  in  the  Ramnaad 

Head  of  family  caso^  decided  against  the  sufficiency  of  the  authorization. 

muttatMDt.         rpj^Q  Chief  Judge,  after  observing  that  a  woman  under  Hindu 

law  was  in  a  perfect  state  of  tutelage,  passing  from  the  con- 
trol of  her  father  to  that  of  her  husband,  and  after  his  death 
to  that  of  the  head  of  his  family,  pointed  out  that,  in  the 
absence  of  the  father-in-law,  the  eldest  surviving  brother 
must  necessarily  be  that  head.  He  said,  "  it  is  clear  to  me, 
then,  that  the  kinsman  whose  assent  the  law  requires  for 
this  act  is  the  one  who  would  be  liable  to  support  her  through 
her  widow-hood,  and  to  defray  the  marriage  expenses  of  her 
female  issue.  In  the  case  of  divided  kinsmen  the  case  may 
be  different,  because  no  one  in  particular  can  claim  to  control 
her,  or  is  chargeable  for  her  maintenance ;  but  it  seems  to 
be  clear  that,  united  as  the  family  is,  the  natural  head  and 
venerable  protector  contemplated  by  the  Shastraa  is  the  sur- 
viving brother,  or  if  there  are  more  than  one,  the  eldest  of 
them.  It  seems  to  me  impossible  to  affirm  thai  the  liability 
to  maintain  the  widow,  and  undertake  the  other  duties  of  the 
family,  is  not  coupled  with  a  right  to  advise  and  control  her 
act  in  so  important  a  matter  as  the  introduction  of  a  stranger 
into  the  family,  with  claims  to  the  family  property''  (m).  It 
will  be  seen  that  this  reasoning  was  approved  and  followed 
by  the  Privy  Council  in  the  case  which  follows. 

Barhampord  ^  HO.  The  next  Case  was  One  of  the  class  Contemplated  by 

the  Judicial  Committee  in  their  remarks  above  quoted,  and 
exactly  similar  to  that  in  the  Travancore  suit,  the  family  being 
an  undivided  family,  and  the  consent  of  the  father-in-law  being 
wanting.  In  it  (n)  the  Zemindar  of  Chinna  Eimedy  died, 
leaving  a  wife,  a  brother,  and  a  distant  and  divided  sapinda, 
theZemindarofPeddaKimedy;  there  were  no  other  sapindas. 
The  deceased  and  his  brother  were  undivided.     Therefore,  ia 


(m)  Ramatwami  lyn  t.  Bhagati  Jmmal,  8  Mad.  Jar.  68. 
(n)  Raghunadha  f .  Broio  KuhorOt   8   I.  A.  164  ;  ».  C.  1  Mad.  69  {  8.  0. 
26  Butb.  291. 
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default  of  an  adoption^  the  brother  was  the  heir.  The  widow 
adopted  the  son  of  the  Pedda  Eimedy  Zemindar,  admittedly 
without  the  consent  of  the  brother.  She  alleged  a  written 
authority  from  her  husband,  but  pleaded  that  even  without 
such  authority,  she  had  sufficient  assent  of  sapindas  within  the 
meaning  of  the  Ramnaad  decision.  The  Lower  Court  found 
against  her  on  both  points.  On  appeal,  the  High  Court  High  Conft. 
was  inclined  to  think  the  authority  proved,  but  reversed  the 
decision  of  the  Lower  Court,  on  the  ground  that  the  assent  of 
the  Pedda  Eimedy  Zemindar,  evidenced  by  his  giving  his  son, 
was  sufficient.  The  Court  expressly  ruled  (o)  and  it  was  neces- 
sary so  to  rule, — Ist.  That  the  consent  of  one  sapinda  was 
sufficient ;  2nd.  That  proximity  to  the  deceased  with  regard 
to  rights  of  property  was  wholly  beside  the  question.  In  the 
particular  instance  the  assenting  sapinda  was  not  only  not 
the  nearest  heir,  but  was  not  an  immediate  heir  at  all,  because, 
being  divided,  he  could  not  take  till  after  the  widow. 

§  111.  The  Judicial  Committee,  on  appeal,  held  that  the  JndidU Oon. 
written  authority  was  made  out.     It  was  therefore  unneces- 
sary to  go  into  the  question  of  law.     But  being  of  opinion 
that  the  views  laid  down  by  the  High  Court  were  unsound, 
they  proceeded  to  intimate  their  dissent  from  them  (p). 

In  the  first  pbioe,  they  reiterated  their  opinion  thakspe- 
eulations  derived  from  the  practice  of  begetting  a  son  upon 
the  widow,  upon  which  Mr.  Justice  Holloway  had  again 
founded  his  opinion,  were  inadmissible  as  aground  for  judicial 
decision.  They  also  stated  that  the  analogy  of  that  practice 
would  not  support  the  conclusions  drawn  from  it.  "  Most 
of  the  texts  speak  of  'the  appointed'  kinsman.  By  whom 
appointed  f  If  we  are  to  travel  back  beyond  the  KaU  age, 
and  speculate  upon  what  then  took  place,  we  have  no  reason- 
able grounds  for  supposing  that  a  Hindu  widow,  desirous  of 
raising  up  seed  to  her  deceased  husband,  was  ever  at  liberty 
to  invite  to  her  bed  any  sapinda,  however  remote,  at  her 
own  discretion  (q) ;  and  that  his  consent  of  itself  constituted 
a  sufficient  authorization  of  his  act. 


(o)  7  M.  n.  0.  SOI.  ip)  8  I.  A.  190,  IM. 

Iq)  OaaUoM  «xpr«Mlj  deoUrat  thai  *'  a  loii  begoiUn  on  %  widow  whoM 

16 
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''  Positiye  authority,  then,  does  not  do  more  than  establisli 
thatj  according  to  the  law  of  Madras,  which  in  this  respect 
is  something  intermediate  between  the  stricter  law  of 
Bengal  and  the  wider  law  of  Bombay,  a  widow,  not  haying 
her  husband's  permission,  may  adopt  a  son  to  him,  if  duly 
authorized  by  his  kindred.  If  it  were  necessary,  which  in 
Aaihonty  of  this  case  it  is  not,  to  decide  the  point,  their  Lordships  would 
in&D  inf oiBoMnt  be  unwilling  to  dissent  from  the  principle  recognized  in  the 

Travancore  case,  viz.,  that  the  requisite  authority  is,  in  the 
case  of  an  undivided  family,  to  be  sought  within  that  tamUj. 
The  joint  and  undivided  family  is  the  normal  condition  of 
Hindu  society.  An  undivided  Hindu  family  is  ordinarily 
joint,  not  only  in  estate  but  in  food  and  worship ;  therefore, 
not  only  all  the  concerns  of  the  joint  property,  but  whatever 
relates  to  their  commensality  and  their  religious  duties  and 
observances,  must  be  regulated  by  its  members,  or  by  the 
manager  to  whom  they  have  expressly  or  by  implication 
delegated  the  task  of  regulation.  The  Hindu  wife  upon 
her  marriage  passes  into,  and  becomes  a  member  of,  that 
family.  It  is  upon  that  family  that,  as  a  widow,  she  has  her 
claim  for  maintenance.  It  is  in  that  &mily  that,  in  the 
strict  contemplation  of  law,  she  ought  to  reside.  It  is  in  the 
members  of  that  &mily  that  she  must  presumably  find  such 
counsellors  and  protectors  as  the  law  makes  requisite  for 
her.  These  seem  to  be  strong  reasons  against  the  conclu- 
sion that  for  such  a  purpose  as  that  now  under  consideration 
she  can  at  her  will  travel  out  of  that  undivided  family,  and 
obtain  the  authorization  required  from  a  separated  and 
remote  kinsman  of  her  husband,  (r) 
ConMiom  •xfr«  "  In  the  present  case  there  is  an  additional  reason  against 
UoQ.  the  sufficiency  of  such  an  assent.     It  is  admitted  on  all  hands 

that  an  authorization  by  some  kinsman  of  the  husband  is 
required.  To  authorize  an  act  implies  the  exercise  of  some 
discretion  whether  the  act  ought  or  ought  not  to  be  done. 
In  the  present  case  there  is  no   trace  of  such  an  exercise  of 


hniband'i  brother  livef ,  by  another  more  diitant  reUtioii,  ia  exoloded  from 
inheritanoe/'  zzfui.  {  28.    Bee  ant4,  {07. 

(r)  Where,  howerer.  all  the  braaohee  of  the  famil/  are  divided  from  ih« 
deoeaitd  haaUuid  aud  from  looh  other,  the  Madraa  High  Ooart  hat  htld  thai 
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discretioii.    All  we  know  is  that  the  Mahadevi,  representing 

herself  as  haying  the  written  permission  of  her  hnsband  to 

adopt,  asked  the  Rajah  of  Pedda  Kimedy  to  give  her  a  son 

in  adoption,  and  succeeded  in  getting  one.     There  is  nothing 

to  show  that  the  Rajah  ever  supposed  that  he  was  giving  the 

authority  to  adopt  which  a  widow  not  having  her  husband's 

permission  would  require/' 

The  remarks  last  quoted  would  probably  make  it  difficult 

hereafter  for  a  widow  to  plead,  as  she  did  in  this  case,  JirH, 

that  she  had  express  authority  from  her  husband  to  adopt, 

and,  secondly,  that  if  she  had  not  such  authoritv,  the  want 
of  it  was  supplied  by  authority  from  kinsmen.     Accordingly 

in  a  later  case  decided  by  the  Judicial  Committee  («),  an 
adoption  was  set  aside  {inter  alia)  on  the  ground  that  tho 
consent  of  the  managing  member  of  the  family,  which  might 
in  other  respects  have  been  sufficient,  had  been  obtained  by 
the  widow  upon  a  representation  that  she  had  received 
authority  to  adopt  from  her  deceased  husband,  no  such  autbo« 
rity  having  been  in  fact  given. 

§  112.  In  a  case,  subsequent  to  tlie  Berhampore  case,  one  GnnioreftM, 
would  have  imagined  that  everything  had  concurred  to  place 
the  validity  of  the  adoption  beyond  dispute.  The  family  was 
divided ;  all  the  sapindas  had  assented,  and  the  persons  in 
possession  of  the  property  had  no  title  whatever.  But  the 
High  Court  set  the  adoption  aside  on  the  ground  '*  that  it  was 
not  made  out  that  there  had  been  such  an  assent  on  the  part 
of  the  widow  as  to  show,  to  quote  the  words  of  the  judgment 
of  the  Privy  Council  in  the  Ramnaad  case, '  that  the  act 
was  done  by  the  widow  in  the  proper  and  bond  fide  perform- 
ance of  a  religious  duty;'"  and  that  there  was  no  appearance  R«1igloiit  mo. 
of  any  anxiety  or  desire  on  the  part  of  the  widow  for  the  y^*  ^^^ 
proper  and  bond  fide  performance  of  any  religious  duty  to 
her  husband.  Her  object  appeared  to  have  been  to  hold 
the  estate  till  her  death,  and  then  continue  the  line  in  the 
person  of  the  plaintiff.     This  judgment  was  reversed  on 


i}i«  h<md  Jide  consent  of  one  divided  member  if  fnfficient,  where  the  Mien  I  of 
the  other  if    withheld    from    improper    motivee.      PnraMrn    ▼.    Ran^araia^ 
S  Mad.  90S. 
(t)  Karvnnhdhi  v.  Rafn/imoiyar,  7  I.  A.  173,  S.  C.  2  Mud.  870, 
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appeal.    The  Privy  Coancilj  after  pointing  out  that   the 
&ota  of  the  case  did  not  justify  the  inference  drawn  from 
them  by  the  High  Conrt^  proceeded  to  say : — 
^^h^  ^^^'         "  '^^  being  so,  is  there  any  ground  for  the  application 

which  the  High  Court  has  made  of  a  particular  passage 
in  the  judgment  in  the  Bamnaad  case  f    The  passage  in 
question  perhaps  is  not  so  clear  as  it  might  have  been  made. 
The  Committee^  howeverj  was  dealing  with  the  nature  of  the 
authority  of  the  tinsman  that  was  required.    After  dealing 
with  the  vexata  qiMSMtio  which  does  not  arise  in  this  oase^ 
whether  such  an  adoption  can  be  made  with  the  assent  of 
one  or  more  sapindas  in  the  case  of  joint  &mily  property^ 
they  proceed  to  consider  what  assent  would  be  necessary  in 
the  case  of  separate  property ;  and  after  stating  that  the 
authority  of  the  father-in-law  would  probably  be  sufficient^ 
they  said :  ^'  It  is  not  easy  to  lay  down  an  inflexible  rule  for 
the  case  in  which  no  father-in-law  is  in  existence.    Every 
such  case  must  depend  upon  the  circumstances  of  the  &mily. 
All  that  can  be  said  is^  that  there  should  be  such  evidence/* 
not^  be  it  observed,  of  the  widow's  motives,  but ''  of  the 
assent  of  kinsmen,  as  suffices  to  show  that  the  act  is  done 
by  the  widow  in  the  proper  and  bond  fide  performance  of  a 
religious  duty,  and  neither  capriciously  nor  from  a  corrupt 
motive.    In   this  case  no  issue  raises  the  question  that 
the  consents  were  purchased  and  not  land  fide  attained.'* 
''Their  Lordships  think    it  would  be  very  dangerous  to 
introduce  into  the  consideration  of  these  cases  of  adoption 
nice  questions  as  to  the  particular  motives  operating  on  the 
mind  of  the  widow,  and  that  all  which  this  Committee  in  the 
former  case  meant  to  lay  down  was,  that  there  should  be 
such  proof  of  assent  on  the  part  of  the  sapindas  as  should  be 
sufficient  to  support  the  inference  that  the  adoption  was 
made  by  the  widow,  not  from  capricious  or  corrupt  motives^ 
or  in  order  to  defeat  the  interest  of  this  or  that  sapinda,  but 
upon  a  fair  consideration  by  what  may  be  called  a  &mily 
council,  of  the  expediency  of  substituting  an  heir  by  adoption 
to  the  deceased  husband.     If  that  be  so,  there  seems  to  be 
every  reason  to  suppose  that  in  the  present  case  there  was 
such  a  consideration,  both  on  the  part  of  the  widow  and  on 
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the  part  of  the  sapindas ;  and  their  Lordships  think  that  in 
such  a  case  it  most  be  presumed  that  she  acted  from  the 
proper  motives  which  ought  to  actuate  a  Hindu  female,  and 
that,  at  all  events,  such  presumption  should  be  made  until 
the  contrary  is  shown"  (t). 

§  113.  It  does  not  se^m  quite  clear,  even  now,  whether  Diwmatloii  mIo 
their  Lordships  are  of  opinion  that  the  motive  which  operates  ^^^^ 
npon  the  mind  of  a  widow  in  making  an  adoption  can  be 
material  upon  the  question  of  its  validity,  where  she  has 
obtained  the  necessary  amount  of  assent:  that  is,  whether 
evidence  would  be  admissible  which  went  to  show  that  the 
widow  was  indifferent  to  the  religious  benefits  supposed  to 
flow  from  an  adoption  to  her  husband,  or  even  disbelieved 
in  the  efficacy  of  such  an  adoption ;  and  that  her  real  and 
only  object  in  making  an  adoption  was  to  enhance  her  own 
importance  and  position,  and  to  prevent  the  property  of  her 
late  husband  from  passing  away  to  distant  relations.  With 
the  greatest  deference  to  any  conclusions  to  the  contrary 
which  may  be  drawn  from  the  above  passages,  it  seems  to 
me  that  the  Judicial  Committee  did  not  mean  to  lay  down 
that  such  evidence  would  be  material  or  admissible.  The 
fair  result  of  all  their  judgments  appears  to  be,  that  the  assent 
of  one  or  more  sapindas  is  necessary,  as  a  sort  of  judicial 
decision  that  the  act  of  adoption  is  a  proper  one.  That 
decision,  like  any  other,  may  (perhaps)  be  impeached,  by 
showing  that  it  was  procured  by  fraud  or  corruption.  But  if 
it  was  arrived  at  bond  fide  by  the  proper  judges,  it  is  conclu- 
sive as  to  the  propriety  of  the  adoption.  The  judgment  of 
the  Court  cannot  be  affected  by  the  motives  of  the  suitor. 
The  reasons  which  influence  the  widow  may  be  puerile  or 
even  malicious.  But  what  the  family  decide  upon  is  the 
propriety  o!  her  act,  not  the  propriety  of  her  reasons. 

^114.     As  might  have  been  anticipated,  the  ingenuity  of  is  Mlisioos 
Hindu  litigants  was  next  directed  to  invalidating  the  assent  g?^/^ 
of  the  Mapindas.    Accordingly  an  adoption  by  a  widow,  with 


m  VManki  r.  Venkata  Ranui,  4.  I.  A.  1,  18  8.  0.  1  Mad.  174,  8.  a  IS 
Boib.  21.  In  thtf  case  the  haiband  had  died,  leariog  a  ton.  The  dBoiaion 
•tUblished  that  mptndae  hod  the  eame  Dower  of  aaihorisinf  an  adoptiao  in 
li««  of  a  ton  who  died,  m  they  would  bare  nad  if  there  had  neTer  been  a  eon. 
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the  consent  of  the  managing  member^  and  only  adult 
^apindaa  of  an  undivided  tamilj  was  set  aside  on  the  ground 
{inter  alia)  that  his  consent  was  given  from  interested 
motives  (u).  But  where  the  assent  is  fair  and  boni  fide, 
I  would  submit  that  it  could  not  be  objected  to  on  the  ground 
that  it  did  not  arise  from  religious  motives.  I  have  already 
suggested  that  even  according  to  Brahmanical  views^  reli- 
gious grounds  were  not  the  only  ones  for  making  an  adoption, 
and  that  among  the  dissenting  sects  of  Aryans,  and  all  the 
non-Aryan  races,  religious  motives  had  absolutely  nothing 
to  do  with  the  matter  (v).  But  further,  when  a  religious 
act  comes  to  be  indissolubly  connected  with  civil  conse- 
quences, it  follows  that  the  act  may  be  properly  performed, 
either  with  a  view  to  the  religious  or  the  civil  results.  Not 
only  so,  but  that  if  the  act  is  in  &ct  performed,  the  civil 
consequences  must  follow,  whatever  be  the  motive  of  the 
actor.  Marriage  is  just  as  much  a  duty  with  a  Hindu  as 
adoption.  It  could  not  be  contended  that  the  validity  of 
a  marriage,  or  any  of  its  legal  results,  could  be  in  the 
slightest  degree  affected  by  the  motives  of  either  of  the 
parties  to  the  transaction.  When  the  Test  and  Corporation 
Acts  rendered  it  necessary  that  a  candidate  for  office  should 
have  taken  the  sacrament,  it  was  not  material  or  permissible 
to  enquire,  whether  the  communicant  had  spiritual  or  tempo- 
ral benefits  in  view. 
Weatern  India.         §  1 1 5.  In  Western  India  the  widoVs  power  of  adoption  is 

even  greater  than  in  Southern  India.  The  Mayukha,  com- 
menting on  the  same  text  of  Yasishta,  draws  from  it,  as 
already  remarked  (§  99),  exactly  the  opposite  conclusion 


(tt)  Karunahdhi  v.  Ratnamaiyar,  7  I.  A.  178,  2  Mftd.  270  %nd  tee  Parasara 
T.  Bangaraja,  2  Mad.  202. 

(v)  8m  anU  §  02,  08.  I  hare  already  stated  if  08)  that  among  the  TunU  la. 
haDitanis  of  Northern  Ceylon  even  the  hneband,  when  deairona  to  adopt,  moat 
obtain  the  consent  of  his  heirs,  and  they  mqst  e?idenoe  their  aesent  by  akpfing 
their  fingers  in  the  saffron  water.  If  such  consent  is  withheld,  the  riirhta  or  the 
dissenting  partiee  to  the  inheritance  will  not  be  affected.  Thesawaleine,  ii.  1, 
6,  S.  Probably  this  was  the  ori^nal  law  in  Southern  India,  though  it  may  have 
passed  away  when  the  Brahmanical  yiew  of  adoption,  as  a  dnty  and  not  merely 
a  right,  was  introdoced.  But  the  necessity  for  obtaining  the  consent  of  T^pfndat 
to  an  adoption  by  a  widow,  and  the  sufficiencT  of  such  consent,  may  be  asnnrival 
from  the  old  law.  If  so,  it  would  be  an  adoitional  reason  for  supposing  thai 
religious  motives  had  nothing  to  do  with  the  adoption  itself ,  or  with  theooBHSt 
giren  to  it  by  kinsmen. 
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from  that  arrived  at  by  Nanda  Pandiia.  The  latter  inferd 
that  a  widow  can  never  adopt,  as  she  can  never  obtain  her 
hosband's  assent ;  the  former  infers  that  the  prohibition  can 
only  extend  to  a  married  woman,  as  she  only  can  receive 
snoh  an  assent  {w).  The  whole  of  the  authorities  are  col- 
lected and  reviewed  in  several  cases  in  the  Bombay  High 
Court,  which  have  established,  First,  that  in  the  Mahratta 
country,  a  widow  may  adopt  a  son  to  her  deceased  husband, 
without  authority  from  her  husband,  and  without  the  Con* 
sent  of  his  kindred,  or  of  the  caste,  or  of  the  ruling 
authority.  The  qualification  is  added,  borrowed  from  the 
dictum  of  the  Privy  Council  in  the  Itamnaad  case,  provided 
"  the  act  is  done  by  her  in  the  proper  and  bond  fide  perform- 
ance of  a  religious  duty,  and  neither  capriciously  nor  from  a 
corrupt  motive"  (x).  Secondly,  that  she  cannot  do  so,  where 
her  husband  has  expressly  forbidden  an  adoption  (y). 
Thirdly,  that  she  can  never  adopt  during  his  lifetime,  with- 
out his  assent  («)•  A  further  qualification  is  suggested  by 
the  Bombay  High  Court,  viTs,,  that  where  the  adoption  by  a 
widow  would  have  the  effect  of  divesting  an  estate  already 
vested  in  a  third  person,  the  consent  of  that  person  must  be 
obtained  (a).  This  will  be  considered  subsequently  under 
the  head  of  effects  of  an  adoption  (6). 

§  116.  Among  the  Jains  asonless  widow  has  the  same  Jabs. 
})Ower  of  adoption  as  her  husband  would  have  had,  if  he  chose 
to  exercise  it.  Neither  his  sanction,  nor  that  of  any  other 
person  is  necessary  (c) .  The  Court  said  of  this  case : — "  They 
differ  particularly  from  the  Brahmanical  Hindus  in  their 
conduct  towards  the  dead,  omitting  all  obsequies  after  the 

(«)  y.  May..  U.  S,  |  17,18.  Dr.  BAbler  tsyi  that  the  prindpal  argmnral 
ftdfiaaed  bv  toe  Mahimtta  writers  for  thb  view  ia  a  version  of  the  text  of 
Oanaakm,  where  thev  lead  *'  e  woman  who  is  obildlees.  or  whoee  sons  have  died" 
(■M9  *^fV^)»  hiit«M  of  "  a  man,"  fto.  The  error  of  this  reading  is  shown  by 
the  laei  that  fai  the  snbeeqnent  verses  (18, 14)  the  adopter  is  referred  to  In  the 
■aeenline  sender.    Bee  aii.    Caunaka-SmriH,  Jonm.  As.  8oe.  Bengal,  1868. 

(•)  RMyrnchai  v.  Radhabai,  6  Bom.  H.  0.  (A.  0.  J.)  181,  aoo.  per  oiriam, 
Bkofvamdtuw.  JKoinua,  10  Bom.  H.  0.  867. 

(yl  Ba^abai  v.  Bala  Venkatsth,  7  Bom.  H.  0.  App.  1. 

(■)  Narayan  v.  Nana  Manohar,  7  Bom.  H.  0.  (A.  O.  J.)  168. 

U)  R^^hund  V.  Rakhambai,  8  Bom.  H.  O.  (A.  O.  J.)  114. 

{h)  BmvoH,  1 189,  «t  te?.  _      ^.     . 

(e)  GovMuinolA  Aay  v.  Oulal  Chand,  6  S.  D.  878  (888) ;  Sh§o  Singh  v.  Mi. 
takko,  8  N.  W.  P.  888  i  agd,  6  I.  A.  87.  B.  0.  1  All.,  688. 
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corpse  is  bamt  or  buried.    They  also  regard  the  birth  of  a 

son  as  having  no  effect  on  the  future  state  of  his  progenitor^ 

and  conseauently  adoption  is  a  merely  temporal  arrange- 
ment^ and  has  no  spiritual  objects  {d)" 

Onlynawnti  A  1 1  6a.    SkCOND.  WhO    MAT  OIVB  IN  ADOPTION. — As  the  act 

of  adoption  has  the  effect  of  removing  the  adopted  son  from 
his  natural^  into  the  adoptive^  &mily^  and  thereby  most 
materially  and  irrevocably  affects  his  prospects  in  life^  and 
as  the  ceremony  almost  invariably  takes  place  when  the 
adoptee  is  of  tender  years,  and  unable  to  exercise  any 
discretion  of  his  own  in  the  matter,  it  follows  that  only  those 
who  have  dominion  over  the  child  have  the  power  of  giving 
him  in  adoption.  According  to  Yasishta  {e),  both  parents 
have  power  to  give  a  son,  but  a  woman  cannot  give  one 
without  the  assent  of  her  lord.  Manu  says  (/) :  "  He  whom 
his  &ther  or  mother  (with  her  husband's  aasent)  gives  to 
another,  &c.,  is  considered  aa  a  son  given/'  The  words  iu 
parenthesis  are  the  gloss  of  Eulluka  Bhatta.  Different 
explanations  have  been  given  to  Yasishta's  text  (g).  Some 
Ajient  of  wife.    Say  that  the  wife's  assent  is  absolutely  necessary ;  others, 

that  if  not  given,  the  adopted  son  remains  the  son  of  his 
natural  mother  and  performs  her  obsequies ;  others,  that  the 
words  mean  that  either  parent  has  the  power  to  give,  but 
that  the  wife  can  only  exercise  this  power  during  her  hus- 
band's life  with  his  assent.  The  last  explanation  is  the 
one  which  is  now  accepted.  It  is  quite  settled  that  the 
father  alone  haa  absolute  authority  to  dispose  of  his  son  in 
adoption,  even  without  the  consent  of  his  wife,  though  her 
consent  is  generally  sought  and  obtained  {h).  The  wife 
cannot  give  away  her  son  while  her  husband  is  alive  and 
capable  of  consenting,  without  his  consent ;  but  she  may  do 
so  after  his  death,  or  when  he  is  permanently  absent,  as  for 
instance  an  emigrant,  or  haa  entered  a  religious  order,  or  has 


id)  Ptr  eur.,  6  N.  W.  P.  SOi. 
(•)  8  Dig.  242. 

JO  Mana,  U.  168. 
a)  8  Dig.  264,  257,  261  i  V.  Hay.,  ▼.  t  Steele,  46, 18S. 
h)  Dattaka  Mimamia,  U.  16—17  ;  ▼.  14.  n.  i  8  Dig.  244 1  illafiJk  Maf^ri  w. 
fcir    Ohand,  6  8.  D.  866  (418) ;  Ohitko  Baghunalh  ? .  Jafioki,  II  Bom.  H.  0. 
IM  i  MiUkehara.  i  11,  $  9. 


WHO  HAT  QIVS  IN  ADOPTIOK.  121 

lost  bis  reason  (t).  Bat  in  a  Bengal  case  the  pandits  laid  it 
down,  and  it  was  held  accordingly,  that  an  adoption  was  bad 
where  a  widow  bad  given  away  her  only  son  as  dvyamti* 
Mhyayana  without  the  express  consent  of  her  late  husband  (%). 
It  does  not,  however,  appear  from  the  report  whether  the 
decision  went  upon  the  ground  that  the  adopted  son  was  an 
only  son,  or  upon  the  ground  that  he  was  given  away  with* 
out  sufficient  authority.  The  former  seems  rather  to  have 
been  the  case.  No  other  relation  but  the  father  or  mother 
can  g^ve  away  a  boy.  For  instance,  a  brother  cannot  give 
away  his  brother  (I).  Nor  can  the  paternal  grandfather,  or 
any  other  person  (m).  Nor  can  the  parents  delegate  their 
authority  to  another  person,  for  instance  a  son,  so  as  to 
enable  him  after  their  death  to  give  away  his  brother  in 
adoption,  for  the  act  when  done  must  have  parental  sanction 
(n).  And,  therefore,  an  orphan  cannot  be  adopted,  because 
be  can  neither  give  himself  away,  nor  be  given  by  any  one 
with  authority  to  do  so  (o).  But  what  the  law  declines 
to  sanction  is  the  delegation  by  an  authorised  person  to  an  un- 
authorised person  of  tho  discretion  to  give  in  adoption  which 
is  vested  solely  in  the  former.  Where  the  necessary  sanction 
has  been  given  by  an  authorised  person,  the  physical^act  of 
gif  ing  away  in  pursuance  of  that  sanction  may  be  delegated 
to  another,  (p). 

§  11  6b.  The  person  who  is  authorised  to  give  away  a  boy 
in  adoption  may  make  his  consent  dependent  on  the  fulfil* 
tnent  of  certain  conditions  and  it  has  been  held  that  where 
these  conditions  are  not  complied  with  the  adoption  is 
Invalid.  For  instance,  where  a  father  by  letter  authorised 
(be  giving  of  his  son  in  adoption,  provided  the  adopting 


(O  ^>^iUk»  MinmmM,  It.  10— IS  t  DaiUka  ChAodrika,  i.  81.  8S  |  MiUksharm, 
|^\|  |Y-  Amaehdlum  ▼.  lyammy^  1  Mad.,  Deo.  154 1  Huro  Boondrm  v. 
ChmmlmmXy^^t  SevMt.  088.  Rancuho*  v.  Bhaairihibai,  t  Bom.  877* 

ttTlVJW  i^  ▼.  Hur  Hof  BingK  4  8   D.  820  (407). 

U)  V  I>»rp..  «tt  J  ^*-  Tara  Munet  t.  Dw  Narnyun,  8  8.  D.  887  (518)  i  Mod* 
ity^tm^C  V.  LMUh^f^^^d^vummah  U»d.  Deo.  1868,  p.  97.  See  F.  MaoN  888,0001. 
battnff  rr^apemik!  v.  Karain  PiUayj  1  N.  O.  91. 

(•It)  CdUfUfr  ofS^'^  ▼.  Dhir$ingj%,  10  Bom,  H.  O.  886. 

(«)  Bathmtinppa  w.  ^>^i'fingapv<i,  10  Bom.  H.  O.  868. 

(#1)  FmhbalHtymmmal  r.  /<mma*wrh'  2  M.  H.  C.  129  t  Balvanirav  ?.  Bopahai, 
8  Som.  U.  C.  (().  O.  J.)  88  ;  8u7>rrt.  lO  Bom.  11.  C.  868. 

ip)  Viiiarangam  ?.  Lak$humn'nt  8  Bom.  H.  C.  (O.  0.  J.)  244. 
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GonMnt  of 
Gor«mmeDi. 


party  first  obtained  the  assent  of  the  British  Qoyemmentj 
an  adoption  made  without  such  assent  was  held  invalidj 
though  the  assent  was  not  in  other  respects  necessary  (q). 

§  117.  The  consent  of  the  Revenue  Board  is  necessary  to 
an  adoption  by  a  person  whose  estate  is  under  the  actual 
management  of  the  Court  of  Wards  (r).  It  was  once  sup- 
posed that  the  consent  of  OoYernment  was  also  necessary 
in  the  case  of  Inamdars,  Zemindars^  and  feudal  chieftains 
whose  estates  would  fall  into  the  hands  of  the  Oovernment 
in  the  event  of  their  dying  without  heirs^  and  in  the  time  of 
Lord  Dalhousie  this  principle  was  frequently  acted  on.  But 
it  seems  clear  that,  though  it  was  customary  in  such  oases 
to  ask  for  the  sanction  of  the  ruling  power,  and  to  pay  a 
nuzzur  on  receiving  it,  still  the  sanction  was  considered  to 
be  due  as  a  matter  of  right,  and  was  not  a  condition  pre* 
cedent  to  the  validity  of  the  adoption  itself,  although  in 
some  cases  the  native  power,  with  a  high  hand,  may  have 
refused  to  allow  the  adopted  son  to  succeed  («). 

§  118.  Thied,  Who  mat  bk  taksn  in  adoftion. — The 
restrictions  upon  the  selection  of  a  person  for  adoption 
appear  all  to  be  of  Brahmanical  origin,  and  to  rest  upon  the 
theory,  that  as  the  object  of  adoption  was  the  performance 
of  religious  rites  to  deceased  ancestors,  the  fiction  of  sonship 
must  be  as  close  as  possible  (§  92).  Hence,  in  the  first 
Ndareftiapinda.  place,  the  nearest  male  sapinda  should  be  selected,  if  suit* 

able  in  other  respects,  and  if  possible  a  brother's  son,  as  be 
was  already  in  contemplation  of  law  a  son  to  his  uncle.  If  ; 
no  such  near  sapinda  was  available,  then  one  who  was  more  ' 
remote ;  or  in  default  of  any  such,  then  one  who  was  of  a 
family  which  followed  the  same  spiritual  guide,  or,  in  th^ 
case  of  Sudras,  any  member  of  the  caste  {t).  Probably  t\^ 
_y 


Origin  of 
rMtriotionf. 


(g)  Ranguhai  t.  Bhagirthibai,  2  Bom.,  877. 
(r)  8eeantd.§98. 


/ 


y 


By  Lord  CaoDing'i  prooUmaiion  the  right  to  adopt  h«f  iaow  b«mi  reoogniMd  la 
the  OMa  of  feadal  chief ■  and  jaghiredare. 

(t)    DfttUka  Mimamia,  ii.  §  2,  28,  29,  67,  74,  7C,  80 ;  Dattaka  OhaBdrika,  i.  | 
10,  20,  u.  I  11  i  Mitakahara.  i.  11,  §  18, 14,  86  ;  V.  May.,  if.  6,  f  9, 16, 19. 
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rule  waa  strengthened  by  the  feeling  that  it  was  nnjast  to 
the  members  of  the  family  to  introdace  a  stranger  if  a  near 
rdative  was  available.  Originally  it  seems  to  have  been  a 
positive  precept.  Subsequently  it  sunk  to  a  mere  recom- 
mendation. It  is  now  settled  that  the  adoption  of  a  stranger 
is  valid,  even  though  near  relatives,  otherwise  suitable,  are 
in  existence  (u) .  In  the  second  place,  no  one  can  be  adopted  On*  whoM 
whose  mother  the  adopter  could  not  have  legally  married  (v).  £[^b«M 
The  origin  and  binding  character  of  this  rule  have  been  "o^nM* 
criticised  with  g^eat  learning  and  force  by  Mr.  Y.  N» 
Mandlik  (to).  He  admits  that  "  the  Dattaka  Chandrika,  the 
Dattaka  Mimamsa,  the  Samskara  Kanshibha,  the  Dharma 
Sindhu  and  the  Dattaka  Nirnaya  contain  this  prohibition." 
These  authorities  base  their  Opinion,  first,  on  the  text  of 
^unaka,  that  the  adopted  boy  must  bear  the  reflection  of  a 
ton,  to  which  they  append  the  gloss  "  that  is  the  capability 
to  have  been  begotten  by  the  adopter  through  niyoga  and 
so  forth"  (x) .  Many  objections  are  ofTerod  to  this  gloss  by 
Mr.  y.  N.  Mandlik,  and,  as  I  havo  already  pointed  out, 
(§  92,  note)  it  is  possible  that  the  text  itself  had  originally 
a  different  meaning.  Secondly,  they  rely  upon  a  text  which  is 
attributed  variously  to  Qaunaka,  Yriddha  Gautama,  and 
Narada,  which  states  that  a  sister's  son  and  a  daughter's 
son  may  be  adopted  by  Sudras,  but  not  by  members  of  the 
three  higher  classes,  and  upon  a  text  of  Cakala  which 
explicitly  forbids  the  adoption  by  one  of  the  regenerate 
classes  of  '^  a  daughter's  son,  a  sister's  son,  and  the  son  of  the 
mother's  sister"  (y).  As  to  the  former  text  Mr.  Mandlik 
argues  that  the  correct  translation  is  '^  Sudras  should  adopt 
a  daughter's  son,  or  a  sister's  son.  A  sister's  son  is  in 
some  places  not  adopted  as  a  son  among  the  three  classes 


(»)  1  W.  MoM.  SSt  S  Sim  H.  L.  96,  lOS  )  Ooeot*lanund  v.  Wooma  Das0,  16 
B.  L.  R.  406  8.  O.  S8  SatK.  S40  ;  nSd.  tmb  futminst  Uma  Devi  t.  Qokoolnnumd, 
S  I.  A.  40,  B.  C,  8  Oftl.  687  t  Baln^fi  t.  Bhapirthibai,  6  Bom.  H.  C.  (A.  O.  J.)  70. 
T^Mt  anihoritiflt  moit  be  t«k«n  m  overralin^  the  case  of  Ooman  thU  ▼.  Kunhia 
BingK  8  8.  D.  144  (lOS),  wbtob  wm  alto  %  Krttrima  Adoption. 

(v)  DftttaU  HimAmw,  v.  |  20. 

(w)  w.  478-408,  614. 

(•)  D'Mimuim  v.  $  16—17.  Dfiiiaka  Obandrika  ti.  §  7,  8.  I  am  anabU  to 
refer  to  tbe  other  antboritiee,  bat  Mr.  V.  N.  Mandlik  sayi  that  tbey  rely  npon 
tbe  Mime  tezt«,  p.  480. 

(y)  Dattaka  Himamn,  ii.  |  82,  74, 107,  Dattaka  Chandribi,  i.  |  17,  7. 
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beginning  with  a  Brahmana/'  He  points  ont  that  th« 
Mayukha  as  properly  rendered  interprets  the  text  as  mean* 
ing  that  Sudras  should  adopt  only^  or  primarily^  a  daughter's 
or  a  sister's  son^  but  not  as  forbidding  such  adoptions  by 
Brahmans.  This  view  is  also  supported  by  the  Dvasta 
Nimaya,  and  the  Nimaya  Sindhu  (z).  The  text  of  Qakala 
he  disposes  of  (p.  495)  by  treating  its  authority  as  of  no 
weight  in  opposition  to  usage  and  conflicting  authorities. 
The  fact  still  remains,  however,  that  the  five  digests  above 
referred  to  lay  down  the  rule  in  distinct  and  positive 
terms.  The  rule  so  laid  down  was  stated  by  Mr.  Sutherland^ 
both  the  MacNaghten's,  and  both  the  Stranges  (a) ;  and,  as 
limited  to  the  three  regenerate  classes,  it  has  been  affirmed 
by  a  singularly  strong  series  of  authorities  in  all  parts  of 
India  as  forbidding  the  adoption  of  the  son  of  a  diMighter^ 
or  of  a  sister,  or  of  an  aunt(().  On  the  same  ground,  it 
is  unlawful  to  adopt  a  brother,  or  stepbrother,  or  an  uncle, 
whether  paternal  or  maternal  (c).  And  it  makes  no  differ** 
ence  that  the  adopter  has  himself  been  removed  from  hia 
natural  family  by  adoption ;  for  adoption  does  not  remove 
the  bar  of  consanguinity  which  would  operate  to  prevent 
intermarriage  within  the  prohibited  degrees  (d).  This  rule 
must,  of  course,  be  understood  as  excluding  only  the  sons 
of  women  whose  original  relationship  to  the  adopter  was 
such  as  to  render  them  unfit  to  be  his  wives,  A  man 
could  not  lawfully  marry  his  brother's,  or  nephew's,  wife, 
but  a  brother's  son  is  the  most  proper  person  to  be  adopted, 
and  so  is  a   grand  nephew  (e),     A  wife's  brother,  or  his 


(.)  V.  May,  It.  B  |  9. 10.  V.  N.  Mandlik,  pp.  6S-66. 

(a)  Bath.  Byn.  664,  F.  HmN.  160, 1 W.  MaoN.  67,  IBtm.  H.  L.  S8,  B.  M. 

§  ^^ 

(b)  Baee  Qurufa  t.  Baee  8h«okoovMr,  Bom.  Bel.  Rep.  78 ;  Nara$ammial  w 
Balarama  OKarCu,  1  M.  H.  0.  420 ;  Jivani  t.  Jtvu,  2  M.  U.  O.  462 1  OopaloMm 
yan  t.  Baghupatiayyan,  7  M,  H.  0.  260  {  Hamalinga  v.  8ada$iva^  9  llTl  jL 
606,  B.  0.  1  Buth.  (P.  0.)  26,  where  the  tide-uoU  oalU  the  parUee  YtOMnm. 
though  they  were  rttilly  Badraa.  Bee  Supra.  2  M.  H.  O.  467|  £ora  8hunho7, 
Btbu  Munnse,  2  M.  Dig.  82 ;  Oopal  Karhar  t.  fldnmant,  8  Bom.  278  wImd  tU 
the  authorities  are  examined  :  Bhagirihihai  ▼.  Badhahaij  8  Bom.  296. 

(c)  DatUka  Mimamta,  t.  $  17  }  Runieet  Singh  v.  Obhya,  2  B.  D.  246  (816)  t 
^oottooiomy  ?.  Lutchm^davummah,  Mad.  Deo.  of  18o2,  96.  BrinmiuU  ?• 
Jtatnaiyya,  8  Mad.  16. 

(d)  ffooihia  r.  Uppen,  Had.  Deo.  of  1868, 117. 
(•)  ifontfi  Mo4»  ?.  ^•j<nf,  Bttth.Bp.  No.  122. 
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ton,  may  be  adopted  {f),  and  so  may  the  son  of  a  wife's 
Bister  (^). 

§  119.  This  rule  again  appears  to  be  of  Brabmanical  R«l«noitt»l« 
origin.  The  same  authorities  which  lay  it  down  as  regards 
the  higher  classes  state  that  Sudras  may  adopt  a  daughter's, 
or  a  sister's,  son.  The  Mayukha  even  states  that  as  regards 
them  such  a  person  is  the  most  proper  to  be  adopted  (&)• 
He  is  obviously  the  most  natural  person  to  be  selected.  A 
mother's  sister's  son  may  also  be  adopted  among  Sudras  (t). 
In  the  Punjab  such  adoptions  are  common  among  the  Jats, 
Kid  this  laxity  has  spread  even  to  Brahmans,  and  to  the 
orthodox  Hindu  inhabitants  of  towns,  such  as  Delhi  (%). 
They  are  also  permitted  among  the  Jains  {I),  and  in 
Southern  India  even  among  the  Brahmans  such  adoptions 
are  undoubtedly  very  oommon,  though  it  was  decided  so 
late  as  1873  that  the  practice  has  not  attained  the  force  of 
a  legal  custom  (m).  In  Western  India  also  they  appear  to 
be  permitted.  It  is  also  said  that  in  the  Decoan  a  younger 
brother  may  be  adopted,  and  though  the  adoption  of  uncles 
ii  forbidden,  a  different  reason  is  alleged  for  the  pro- 
hibition (n). 

§  120.  A  singular  extension  has  been  given  to  this  Exicoflonof 
rale  by  Nanda  Pandita.  He  quotes  a  text  of  Yriddha  wif«'f  broUm^ 
Gautama : — ^*  In  the  three  superior  tribes  a  sister's  son  is 
nowhere  mentioned  as  a  son," — and  says  that  here  a  sister's 
son  is  inclusive  of  a  brother's  son.  But  as  the  brother's 
son  is  not  only  not  prohibited,  but  is  expressly  enjoined, 
for  adoption,  he  draws  the  remarkable  conclusion  that  a 
brother's  son  must  not  be  adopted  by  a  sister.  And  this 
opinion  was  acted  upon  in  the  N.  W.  Provinces,  where  the 


U)  KtidnUngwt  ▼.  Vanamamolav.  Mad.  Deo.  of  1866.  218  \  Runganaiqnm 
f .  mmettvoyo,  Mad.  Deo.  of  1867,  M :  Ai*vm  Bhvdr  ▼.  Aoopahunfttr,  2  Bor. 

i71t]  t  ortromnltt  t.  Aamayya,  8  Mad.  16. 
Bam  Ounaa  t.  Bm*  Sheoitoovur,  Bom.  Bel.  Rep.  78,  78. 
V.  May.,  iv.  5, 110,11. 
ft)  Ohinna  Nagayva  ▼.  PMla  Nacoyya,  1  Mad.  82. 
U  Piiiijab  Cnit  79-68. 

I)  8h40  6inak  ▼.  ML  Dakhe,  8  N.  W.  P.  882,  affd.  6  I.  A.  87,  8.  0. 1  All. 
I;  Hauan  AU  ▼.  Nagamal,  1  AU.  288. 
M  GFofMUyyon  ▼.  RaghupaHayyan.  7  M.  H.  0.  260 1  2  Stra.  H.  L.  101 1  1 
Gibelio,  89,  Kelion'i  Tiew  of  the  Hinda  Law,  90. 

in)  BUele,  44 )  Huebut  Mao  ? .  Qovindrao,  2  Bor.  86,  V.  N.  MandUk,  474, 
w6. 
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Court  set  aside  an  adoption  by  a  widow>  acting  under  her 
husband's  authority^  where  she  had  selected  the  son  of  her 
own  brother  (o).  If  the  adoption  had  been  made  by  her 
husband^  and  not  by  herself^  it  would  have  been  perfectly 
valid  (p).  The  same  principle  seems  to  have  been  the 
ground  of  a  case  which  is  reported^  and  discussed  at  much 
lengthy  by  Sir  F.  MacNaghten  (9).  There  a  man  died 
leaving  three  widows^  and  an  authority  to  them  to  adopt. 
As  they  could  not  agree,  a  reference  was  made  to  the  Master, 
who  reported  in  favour  of  a  boy  who  was  the  son  of  the 
second  widoVs  uncle.  The  next  question  that  arose  was, 
whether  the  boy  could  be  received  in  adoption  by  the  second 
widow.  It  was  argued  that  this  was  impossible,  because 
she  could  not  without  incest  have  been  the  mother  of  a  boy 
by  her  own  uncle.  The  pandits  differed^  and  no  decision 
was  ever  given,  the  second  widow  having  waived  her  right 
in  favour  of  the  elder.  Sir  F.  MacNaghten,  however,  pro- 
nounces  unhesitatingly  in  favour  of  the  objection.  It  seema 
to  me,  however,  with  the  greatest  respect,  that  this  is  intro- 
ducing  into  the  Hindu  theory  of  adoption  a  second  fiction 
for  which  there  is  no  foundation.  The  real  fiction  is,  that 
the  adopting  father  had  begotten  the  child  upon  its  natural 
mother ;  therefore  it  is  necessary  that  she  should  be  a  person 
who  might  lawfully  have  been  his  wife.  There  is  no  fiction 
that  the  natural  father  had  also  begotten  the  child  upon  the 
adopting  mother.  The  natural  son  becomes  the  son,  not 
merely  of  the  particular  wife  from  whom  he  is  born,  but  of 
all  the  wives ;  and  the  authors  of  the  Dattaka  Mimamsa  and 
Dattaka  Chandrika  seem  to  think  that  the  same  result 
follows  in  the  case  of  several  vaves  from  an  adoption  (r). 
The  fiction  can  hardly  extend  to  the  length  of  his  being  con- 
ceived by  all.  In  fact  it  would  appear  that  the  Hindu  law 
takes  no  notice  of  the  wife  in  reference  to  adoption.  The 
relation  of  the  adopted  son  to  her  arises  upon  adoption. 

(0)  DatUka  Himamia,  ii.  §  88,  M;  Mt.  Battas  t.  Laehman  Singh,  7  N.  W.  P. 
117. 


(f>)  See  aaihoritiee  qaoted  §  118,  notes  (a)  (b). 
(o)  Dagumharee  ▼.  TaramoneSf  F.  MaoN.  170,  App.  10. 
(r)  Hann.  iz.  $  188 ;  Dattaka  Mimamsa,  ii.  4  89 ;  DatUka  Ghandrika.  i.  f  88. 
And  so  the  pandits  stated  in  this  case,  F.  MaoN.  App.ll. 
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Bat  the  balance  of  authority  and  reasoning  appears  to  be 
opposed  to  the  idea  that  relationship  to  her  has  any  effect 
upon  the  choice  of  the  boy  to  be  adopted  (n). 

(121.  The  adopted  son  most  be  of  the  same  class  as  his  idmiUiyof 
adopting  father ;  that  is,  a  Brahman  may  not  adopt  a  ^^  ' 
Kshatriya,  or  vice  vers  A,  Tbis  rule  is  probably  an  inno- 
vation upon  ancient  osagOi  as  Medhatithi  and  others  interpret 
the  words  of  Manu  "  being  alike"  (translated  by  Sir 
W.  Jones  "  being  of  the  same  class'')  as  meaning  merelyi 
possessing  suitable  qaalities,  thoagh  of  a  different  class  {t). 
In  the  time  of  Manu  a  man  might  have  married  wives  of 
different  class,  and  the  sons  of  all  such  wives  would  have 
been  legitimate,  and  would  have  inherited  together,  though 
in  different  proportions  (u).  Each  of  such  sons  must  have 
been  competent  to  perform  his  father's  obsequies,  though 
perhaps  with  varying  merit.  It  would  have  been  remark- 
able, therefore,  if  a  man  could  not  have  adopted  the  son  of  a 
woman  whom  he  might  have  married.  Baudhayana  makes 
no  reference  to  caste,  and  Vasishta  merely  says,  "  the  class 
ought  to  be  known"  (§  94),  which  is  natural  enough,  as 
determining  a  preference.  The  other  authors  (Katyayana, 
Qaunaka,  Yajnavalkya,  and  Taska)  who  forbid  the  adoption 
of  one  of  unequal  class,  admit  thnt  such  adoptions  do  take 
place,  and  are  effectual  as  prolonging  the  line,  though  not 
for  purposes  of  oblations.     They,  therefore,  declare  that  a  *     • 

son  so  adopted  is  entitled  to  receive  maintenance  (t;).  From 
this,  I  presume,  they  considered  that  he  was  effectually 
severed  from  his  natural  family.  It  is  probable,  therefore, 
that  as  long  as  mixed  marriages  were  lawful,  the  adoption 
of  sons  of  inferior  caste  was  also  lawful  (to).  When  the 
former  ceased,  the  latter  also  cetised.  At  present,  I  imagine 
that  the  adoption  of  a  Kshatriya  by  a  Brahman  would  be  a 

(f)  Thif  ▼i«w  wM  approted  bj  ib«  MsdrM  High  Oonrt.  Briramutu  t. 
Eomoirya,  S  Mad.  p.  17. 

(C)  Maoa.  ii.  j  108;  Mitaktbara,  i,  11,  §  9t  V.  Ifaj.,  It,  6,  {  4}  DatUka 
MimaniMji.  |  2S-86 ;  DatUka  Obandrika,  i,  f  li<lS. 

(m)  Nana,  is.  §  148-166. 

(r)  See  too  D.  R.  8.  vii  «  28,  94.  oiUng  Narada. 

\w)  In  Nortbem  Cejton  Ibie  ie  toe  caae  ttill.  Tbe  loo.  if  adooied  by  a  nan, 
ffiMW  into  bie  eaete.  If  adopted  bj  a  woman,  be  remaiaa  in  tbe  oaete  of  IA» 
aatwal  faiber.    Tbeeawaleme,  ii  1 7. 
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mere  nullity^  and  would  neither  take  the  boy  out  of  bin 
natural  family^  nor  give  him  any  claim  upon  the  family  of 
the  adopter.     The  case  has  never  occurred^  and  ia  quite 
certain  never  to  occur. 
^*7mnl'^^'  (1224  As  the  chief  reason  for  adoption  is  the  performance 

of  funeral  ceremonies^  it  follows  that  one  who^  from  any  per- 
sonal disqualification  would  be  incapable  of  performing  them^ 
would  be  an  unfit  person  to  be  adopted  (x)^  Nothing  is  said 
upon  the  point  by  Hindu  law  writers*  Probably  the  idea 
that  such  an  adoption  could  be  made  would  never  have 
occurred  to  their  minds.  As  a  person  so  adopted  would  also 
be  incapable  of  succeeding  to  the  property  of  the  adopter^ 
and  so  continuing  his  name  and  lineage,  every  object  would 
fail  which  an  adoption  is  intended  to  serve. 
Limitation  from  (128.  A  further  limitation  upon  the  selection  of  a  son  for 
^^*  adoption  arises  from  age,  and  the  previous  performance  of 

ceremonies  in  the  natural  family  (y).  The  leading  authority 
upon  this  point  is  a  passage  from  the  Kalika-purana,  which 
is  relied  on  by  Nanda  Pandita,  but  which  is  treated  as  spu* 
rious  by  Devanda  Bhatta,  Nilakanta,  and  others,  and  which 
is  admittedly  wanting  in  many  copies  of  that  work.  It  laya 
down  absolutely  that  a  child  must  not  be  adopted  whose  age 
exceeds  five  years,  or  upon  whom  the  ceremony  of  tonsure 
has  been  performed  in  the  natural  family  (s).  The  resnjt  of 
DattAkft  a  lengthened  conmientary  on  this  passage  in  the  Dattaka 

Hunamia.  Mimamsa  appears  to  be ;  first,  that  the  limit  of  age  as  not 

exceeding  five  is  absolute  :  secondly,  that  one  who  has  had 
the  tonsure  performed  ought  not  to  be  adopted,  as  he  will  at 
the  outside  be  the  son  of  two  fathers :  but,  thirdly,  that  if 
no  other  is  procurable,  a  boy  on  whom  tonsure  has  been  per* 


(m)  Satli.  Syd.  666  ;  Y.  Darp.  82S,  860. 

(y)  Am  to  the  eight  oeromonies  for  a  male,  see  Oolebrooke,  note  to  DaUaka 
Mimamaa,  ir.  §  26  j  6  Dig.  104.  Of  tbeee.  toninre  is  the  fifth,  aod  v^panayamoj 
or  ioyeetitore  with  the  eaored  thread,  is  tne  eighth.  The  former  is  parfoimea 
in  the  eecond  or  third  year  after  birtn,  the  latter,  in  the  case  of  Brahmaae.  in 
the  eigbUi  year  from  conoeption.  Bat  it  mny  be  performed  eo  early  as  the  flftb, 
or  delayed  till  the  sixteenth  year.  The  primary  periods  for  upanayana  ia  tha 
oaee  of  a  Kebatrija  are  eleven,  and  of  a  Yaitya  twelve  years,  bnt  it  nav  ba 
delayed  till  the  ages  of  twenty-two  and  twenty-fonr  respeotiTMy.  For  SoOiaa 
there  is  no  oereinony  bat  mamage. 

(s)  Dattaka  Mimanua,  It.  f  ^  t  Dattaka  Ohandrika,  it  f  66 1  Y.  May,  if.  I. 
I  60;  Mitakshara,  i.  11,  f  16.  note. 
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formed  may  be  received.  In  that  case^  however,  the  pre- 
vious ritea  mast  be  annulled  by  the  performance  of  the 
ptUreshii,  or  sacrifice  for  male  issue.  As  regards  other  rites, 
those  previous  to  tonsure  are  immaterial,  the  performance  of 
the  upanayana  is  an  absolute  bar  (a). 

Jagannatha  appears  to  accept  the  text  as  literally  binding, 
and  not  to  recognize  the  right  of  performing  the  tonsure  over 
again.  He,  therefore,  considers  an  adoption  to  be  invalid,  if 
it  is  made  after  tonsure,  or  after  the  fifth  year  (6). 

On  the  other  hand,  the  author  of  the  Dattaka  Ghandrika  Dittuin  Chtax- 
refuses  to  accept  the  text  of  the  Kalika-purana  as  authentic.  ^^"^ 
But  even  if  it  should  be  genuine,  ho  explains  it  away  by  the 
possibility  of  performing  tonsure  a  second  time  in  the  adop- 
tive family.  The  result  he  arrives  at  is,  that  ago  is  only 
material  as  determining  the  term  at  which  vpanayana  may 
be  performed.  So  long  as  this  rite  in  the  case  of  the  three 
higher  classes,  and  marriage  in  the  case  of  Sudras,  can  be 
performed  in  the  family  of  the  adopter,  there  is  no  limit  of 
any  particular  time.  (c). 

Mr.  W.  MacNaghton  is  of  opinion  that  the  rules  laid  down 
by  the  Dattaka  Mimamsa  and  the  Dattaka  Ghandrika  should 
be  followed  in  the  Provinces  in  which  they  are  respectively 
in  force ;  that  is,  the  Dattaka  Mimamsa  in  Benares,  and  the 
Dattaka  Ghandrika  in  Bengal  and  Southern  India  (d). 

(  124.  The  only  decision  under  Benares  law  of  which  I  am  BenarM. 
aware  is  one  of  the  Agra  Gourt,  where  it  appears  to  have 
been  held  that  an  adoption  must  be  made  when  the  boy  was 
under  the  age  of  six  (e).  In  Bengal  and  Southern  India 
the  decisions  are  in  favour  of  the  view  laid  down  by  the 
Dattaka  Ghandrika.  In  some  of  tlio  earlier  Bengal  cases,  fitngd. 
the  pandits,  while  agreeing  that  the  age  of  five  years  was  not 
an  absolute  limit  which  could  not  be  exceeded,  soem  to  have 
thought  that  if  tonsure  had  already  been  performed  in  the 
natural  family,  and  in  the  name  of  the  natural  father,  a 


(a)  DatUkm  Minmmfa,  90-66  ;  1  W.  MacN.  72. 

(b)  8  Dig.  148,  240—251,  2^.    Seo  too  F.  MarN.  139-14^,  104. 
(r)  DaiUka  Chaodrika,  ii.  §  20—38;  1  W.  MarN.  72. 

(d)  1  W.  MarN.  78. 

(f)  Thakoor  Ootnrao  t .   ThakAmancf.  2  Agra  R«p.    103.     I  only  knot?    the 
aM  at  cited  in  CowWu  DigMt  (1870),  886. 

17 
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Bubseqaent  adoption  would  be  invalid  (/) .  In  1 838>  however^ 
the  Sadder  Court  Pandit,  in  reply  to  a  question  aa  to  age, 
answered  "  that  the  period  fixed  for  adoption  with  respect  to 
the  three  snperior  tribes,  Brahmans,  Kshatrijas,  and  Vaisjas, 
was  prior  to  their  investiture  with  their  respective  cords ;  and 
with  respect  to  Sudras,  prior  to  their  contracting  marriage'' 
(g).  This  opinion  has  been  affirmed  in  several  subsequent 
cases,  and  may  now  be  treated  as  beyond  doubt  (h) .   The  same 

Madm.  rule  has  been  repeatedly  laid  doyrn  in  Madras,  both  by  the 

Pandits  and  the  Court  (i) .  It  is  also  suggested  by  Mr.  Ellis, 
that  even  after  upanayana  an  adoption  would  be  valid,  if  the 
person  adopted  was  of  the  same  gotra  as  his  adopter.  He  bases 
this  view  on  the  ground,  that  where  the  gotra  is  diCFereut,  the 
upanayana  is  a  bar,  since  by  it  the  person  is  definitely  settled 
in  his  natural  family,  and  this  renders  the  performance  of  the 
dattahamani  (§  186)  impossible.  But  where  the  ^o^-a  is  the 
same,  the  performance  of  the  datta  homam,  though  proper,  is 
not  necessary  for  an  adoption.  And  this  view  was  adopted 
by  the  Travancore  Court  in  a  case  between  Brahmans. 
There  the  nimnayana  had  boon  performed  previous  to 
adoption.  But  the  Court  held  the  objection  to  bo  im- 
material, since  the  person  adopted  was  the  son  of  the 
adopter's  brother  (k).  The  usage  in  Pondicherry  admits  of 
adoption  after  the  upanayana  in  any  case  (/). 

Limit  of  »ge  not       §  125.  This   restriction   again  does  not  exist  where  the 

Brahmanical  fiction  of  an  altered  paternity  is  unknown. 
In  the  Punjab   there  is  no  restriction  of  age  (m,)     Among 


uuiyenal. 


if)  K$ruinara€n  v.  Mt,  Bhohinearee.  1  S.  D.  161  (218)  (as  to  the  ramark 
appended  to  tbie  deoiaion  aoe  1  W.  MaoN.  76) ;  2  W.  MaoN.  ISO ;  Mt.  Dullabh 
V.  Manu,  6  8.  D.  50  (61). 

ig)  BtUlahakant  v.  Kishenprca,  6  B.  D.  219  (270). 

{h)  Nitradayee  ▼.   Bholanath,   8.  D.  of  1858,  658;  RamkishorB  j.  Bhoobun 
S.  D.  of  1850,  220,  286 ;  affirmed  on  review,  8.  D.  of  i860,  i.  486,  400  ;  nwn—i 
on  a  different  point  in  tbo  P.  0.  8uh  Nomine  Bhoobun  Mo]f0c  v.  RatHkUhore, 
where,  however,  the  ruling  aa  to  the  validity  of  the  adoption  on  the  noaad  of 
age  waa  not  diaputod,  10  M.  I.  A.  279;  8.  C.  a  Suth.  (P.  C.)  16. 

(i)  1  Stra.  H.  L.  87,  91 ;  2  8tra   If.  L.  87.  110 ;   Aiootoo  Vi»ia  BagKoonmdha 
Satooputty,  aliai  Annaaamy  v.  Sevwjamu  Nachiar,  1  Mad.  Deo.  106  ;  aJBmi«dbv 
P.  0.  on  the  28th  April  1828,  Chetty  Colum  Pttisunna  v.  ChMty  Colum  Hoodoo 
1    Mad.  Doc.   406;   Srcctjeia«8»>»i   v    ^Saji/ii/um maZ,  Had.  Deo.  of  1860    118* 
VBorapermall  v.  Narrain  Pillay,  1  N.  C.  133.  ' 

(*)  2  Stra-  H.  L  104;  Rnmaawami  (yen  v  Bhagati  Animal,  S  Mad.  Jor. 
58  ;  but  vee  Venkatetaiya  r.  Venkata  CharUi,  3  M.  H.  O.  28,  contra. 

(0  1  Gibeliu,  94.  (m)  Punjab  Cntt.,  82. 
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the  Jains  the  period  exteuds  to  32,  and  it  is  said  by 
Ilolloway,  J,,  that  there  is  uo  limit  of  t^ge(n).  So  iu 
Western  India,  the  author  of  the  Majukha  says,  "  And  my 
father  has  said  that  a  married  man,  who  has  even  had  a  son 
born,  may  become  an  adopted  son"  (o).  In  accordance  with 
this  dictum  the  pandits  of  the  Surat  Sudder  Court  reported 
that  "the  rule  that  a  boy  should  be  adopted  under  five 
years  related  to  cases  where  no  relationship  exists;  but 
when  a  relation  is  to  be  adopted,  no  obstacle  exists  on 
account  of  his  being  of  mature  age,  married  and  having  a 
family,  provided  he  possesses  common  ability,  and  is  beloved 
by  the  person  who  adopts  him"  C^^).  So  Mr.  Steele  states, 
"the  Poena  Shastries  do  not  recognize  the  necessity  that 
adoption  should  precede  moonj  and  marriage."  And  he 
gives  various  statements  as  to  the  proper  age  for  adoption 
ranging  from  five  to  fifty,  and  ending,  '^  there  is  no  limit 
as  to  age.  The  adoptee  should  not  be  older  than  the 
adopter"  {q).  None  of  these  authorities  make  any  distinction 
as  to  the  caste  of  the  person  adopted.  In  the  Surat  case 
the  parties  appear  to  have  been  Brahmans,  or  at  least 
Kshatriyas.  In  all  the  cases  in  which  the  adoption  of  a 
married  man  has  been  hold  valid  by  the  Bombay  High 
Court,  the  parties  happened  to  be  Sudras,  but  the  decision 
did  not  turn  upon  that  circumstance  (r).  In  one  case  of 
Brahmans,  where  both  upanayana  and  marriage  had  been 
performed  in  the  natural  family,  the  Court  treated  the  point 
as  undecided,  and  no  decision  was  given  (»). 

§  120.  The  prohibition  against  adopting  an  only  son  rests  Onljaon. 
on  the  texts  of  Vasishta,  Bandhayana  and  Qaunaka,  ((  94). 
"Let  no  man  give  or  accept  an  only   son,  since  he  must 


in)  JUtheurn  w.  Bomun,  9  Mad.  Jar.  91,  oiUd  io  Sheo  Singh  w.  ill.  Dakho,  6 
K.  W.  P.  40S  ;  Oovininaih  t.  OulaUhund,  6  8.  D.  976  (S98). 

.(o)  y.  May.,  iT.  6,  §  19.  Hit  faib«r  wm  Shanker  Bhatt,  aaibor  of  Hi*  D?aii 
Nirnajfi,  a  work  of  tpoeial  aaihoriij  in  ibo  Deooan.  Nathofi  r.  /fori,  8  Bom. 
H.C.  JA.  O.  J.)70. 

(p)  Brijbhookun49«  t.  GokoclodUanje;  1  Ror.  106  [9171. 

(9)  Btaole,  4i.  182;  V.  N.  MandUk  471  ;  1  W.  MmN.  76.  Tliif  wat  alio  ib« 
cat«  in  Rome. 

(r)  Kajo  Nimhafkar  w.  JayavafUrav,  4  Bom  H.  O.  (A.  0.  J.)  191  j  Naihaji 
r.  liari,  8  Bom.  H.  C.  (A.  0.  J.)  67. 

(i)  8adathi9  t .  Hari  Monethvar,  11  Bom.  II.  0.  190. 
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remain  for  the  obsequies  of  his  ancestor'^  (t).  So  Qaunaka 
says^  ''  By  no  man  Laving  an  only  son  is  the  gift  of  a  son  to 
be  ever  made.''  From  these  Nanda  Pandita  infers  a  pro- 
hibition against  accepting  also^  and  says  that  the  offence  of 
extinction  of  lineage,  denounced  by  Yasishta,  is  incurred  by 
both  giver  and  receiver  (u).     This  prohibition  is  by  some 

Fiiileit  aon.  authorities  extended  to  the  adoption  of  an  eldest  son^  since 

his  merits  are  specially  appropriated  in  the  interests  of  his 
own  father  (v).  And  even  to  the  adoption  of  one  of  two 
sons,  since  such  an  act  would  leave  the  father  with  an  only 
son,  and  thereby  subject  him  to  the  chance  of  being  left 
wholly  without  issue.  But  this  final  precept  is  admittedly 
only  dissuasive,  and  not  peremptory  (w).  And  the  same 
decision  has  lately  been  given  as  regards  the  adoption  of  an 
eldest  son  (a;)-  The  value  to  bo  placed  upon  these  texts 
according  to  Hindu  rules  of  interpretation  is  discussed  at 
length  by  Mr.  Y.  N.  Mandlik.  His  view  is  that  they  are 
recommendatory  only,  and  not  prohibitory,  and  that  a  viola- 
tion of  them  affects  the  offender,  but  does  not  detract  from 
the  validity  of  the  rite  (t/). 

Son  of  two  §  127.  It  seems  to  bo  admitted  everywhere  that  there  is 

no  objection  to  the  adoption  of  an  only  son,  when  he  is  taken 
as  dvyamushyayana,  or  the  son  of  two  fathers ;  either  by  an 
express  agreement  that  his  relationship  to  his  natural  family 
shall  continue  (z),  or  by  the  fact  that  the  only  son  of  one 
brother  is  taken  in  adoption  by  another  brother,  in  which 
case  the  double  relationship  appears  to  be  established  with- 
out any  special  contract  (a).     But  whether  in  other  cases 

(t)  Bo  ia  Rome,  the  only  male  of  hU  gent  could  not  be  adopted,  for  the  »aera 
would  iu  ^uch  a  case  be  lost. 

(u)  Dattaka  Minutmsa,  iv.  §  1—6 ;  DatUka  Chandrika,  i.  §  27,  28 :  Mitak. 
ahara,  i.  11.  §  11  ;  V.  May,  iv.  6,  §  9.  16 ;  V.  N.  Mandlik,  602. 

(v)  MiUkabam,  i.  11,  §  12,  citing Munu,  ix.  §  106;  Viramit  ii.  2,  §8;  Saraa- 
vaU  Vilaaa  S  868,  860;  2  Stra.  II.  L.  105  ;  2  W.  MacN.  182 ;  V.  May.,  it.  5,  $ 
4;  Permaul  Naicken  v.  Pottet  Ammal,  Mad.  Deo.  of  1851,  284. 

(w)  Dattaka  Mimamta,  iv.  §  8 ;  1  Stra.  U.  L.  85;  1  W.  MacN.  77. 

{x)  Janokee  v.  Oopaulf  2  Oal.  865. 

iy)  y.  N.  Mandlik,  406^508  wbcre  ho  gives  instances  of  the  adoption  of  only 
sons  from  tbo  Vodic  ages  downwards. 

(s)  2  W.  MacN.  192 ;  1  Stra.  H  L.  86 ;  futwahs,  2  Kn.  206 ;  ahumthm-^  r. 
Ditraj,2H.  D.  180  (216)  ;  Joymonce  v.  Sibosoondry,  Fulton,  75. 

(a)  DatUka  Mimanisu,  ii.  37,  38.  vi.  $  34— 36,  47,48 ;  Dattaka  Chaodrika,  i. 
§  27,  28,  iii.  §  17»  V   §  38  ;  1  Stra.  H.  L.  8C  ;  2  Stra.  H.  L.  107  ;  Steolo.  45, 183 ; 
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the  adoption  of  an  only  son  is  absolutely  invalid,  or  is  only 
sinfal,  is  a  point  on  which  a  great  conflict  of  opinion  exists. 
In  Southern  India,  the  balance  of  authority  is  in  favour  of 
the  validity  of  the  adoption.  In  Bengal  the  decisions  are 
almost  unanimously  opposed  to  its  validity.  In  Western 
India  there  is  very  little  authority  either  way.  In  all  the 
Provinces  reliance  is  placed  on  the  same  texts,  and  no  special 
usage  appears  to  be  set  up  as  qualifying  them.  Whether 
there  is  any  difference  between  the  law  in  the  different  parts 
of  India,  is  a  matter  which  can  now  only  be  settled  by  a  deci- 
sion of  the  Privy  Council.  It  will  be  sufficient  for  me  to 
furnish  the  materials  on  which  a  decision  may  be  given. 

§  128.  The  question  came  before  Sir  Thomas  Strange,  as  D^dfiontin 
Recorder  of  Madras  in  1801,  in  the  case  of  Veerapermall  v.  "^'••• 
Narrain  Pillay  (6),  where  the  objection  was  taken  to  an 
adoption  that  the  boy  was  an  only  son.  There  was  in  fact 
nothing  in  the  objection,  for  he  was  the  only  son  by  a  younger 
wife,  and  had  an  elder  brother  by  another  wife  living  at  the 
time.  The  Recorder,  after  citing  the  text  of  Vasishta,  and 
the  opinion  of  Jagannatha  (c)  that  such  an  adoption  if  made 
would  be  valid,  proceeded  : — 

"  I'he  opinion  of  the  present  pandits  of  Bengal  is,  '  that  a 
person  who  has  only  one  son  should  not  give  him  away ; 
nor  should  he  give  away  an  elder  son :  the  adoption  of  an 
only  son  indeed  is  valid,  but  both  the  giver  and  receiver  are 
hiameable.'  This  appears  to  have  been  settled  in  the 
instance  of  the  Rajah  of  Tanjore.  In  that  important  case 
the  person  adopted  was  the  only  son  of  his  parents  ;  and  it 
is  a  mistake  if  any  one  imagines  that  the  deviation  from  the 
rule  on  that  occasion  was  supported  upon  any  ground  of 
Mahratta  custom  or  policy.  The  objection  appears  to  have 
undergone  deep  consideration,  conducted  in  part  through  the 
fortunate  medium  of  Sir  W.  M.  Jones ;  and  certainly  in  a 
way   to   evince  the  anxiety  of  Government  to  be  rightly 

Permaul  Naicktm  x.  Pottee  Ammal,  Miid.  Deo.  of  1S61,  2S4 ;  per  curiam^ 
Oocoolftnund  r.  Wooma  Daee,  16  D.  L.  R.  415.  8.  O.  2S  Satb.  840,  Nilmadhub 
T.  Biahumhtr,  13  M.  I.  A.  101,  8.  G.  12  Saih.  (P.  C.)  28.  Chinna  Oaundan  v. 
Kunuira,  1  Mad.  H.  O.  67  ;  Uma  Ihyi  t.  Qokoolanundt  5  I.  A.  42,  8.  C.  8  Cnl. 
BR7.  V.  May  .iv.  6,  §21,22. 
(6)  1  N.C  91,  I2r,.  (r)  8  Dig.  241. 
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advised.  It  appears  that  tbe  pandits  of  Bengal  and  Benares 
in  general  were  of  opinion  that '  in  all  countries  the  affilia- 
tion of  an  only  son  is  valid^  although  the  parent  who  gives 
the  child^  and  the  adopter^  both  incur  sin  by  deviating  from 
the  ordinances  of  the  Shaster,  which  declare  the  giving  or 
2"ly  •on  may  be  taking  of  an  only  son  in  adoption  to  be  improper.'    Ramavaua 

indeed^  and  the  other  pandits  who  sign  with  him^  state  '  that 
an  only  son  could  not  be  given  to  the  Rajah  to  adopt  as  bis 
son.'  But  it  appears  that  they  rather  mean  that  the  act 
could  not  be  done  consistently  with  the  ordinances  of  tbe 
Shaster,  than  that  the  adoption  was  invalid,  for  they  expressly 
state  that '  several  usages  had  been  adopted  and  followed, 
that  are  not  found  in  the  Shaster,  and  are  to  be  looked  upon 
as  valid.'  This  exposition  was  considered  at  the  time  as 
reconciling  their  opinion  with  that  of  Kasheenauth  and  the 
other  Benares  pandits,  who  stated  '  that  the  adoption  of  an 
only  son  is  one  of  thoso  acts  which  is  tolerated  by  usage, 
although  it  incurs  guilt  according  to  the  Shastei',*  These 
testimonies  corroborating  the  opinions  of  the  Tanjore  pandits, 
transmitted  by  the  widow  of  tho  Rajah  Tulsajee,  and  those 
received  through  the  Government  of  Fort  St.  George,  decided 
the  Supreme  Government  that  the  objection  that  Serfojee 
was  an  only  son  was  not  sufficiently  founded  to  invalidate  bis 
adoption  and  succession." 
Earopean  §  1^^*  ^^  ^^  socond  volume  Sir  Thomas  Strange  gives 

opioiont.  the  opinions  of  pandits  declaring  that  neither  an  only,  nor 

an  elder,  son  can  bo  adopted.  Those  are  accompanied  by 
remarks  of  Mr.  Colebrooke,  who  says  that  a  valid  adoption  of 
an  only  son  cannot  be  made,  except  in  the  case  of  a  brother's 
son,  who  performs  the  offices  of  a  son  to  both  natural  and 
adoptive  father,  the  absolute  gift  being  forbidden ;  and  of 
Mr.  Ellis,  who  says  that  if  the  act  be  duly  completed  it 
cannot  be  reversed  (d) .  In  the  text  he  reiterates  the  opinion, 
already  expressed  from  the  Bench,  that  the  prohibitions 
respecting  an  eldest  and  only  son  are  only  directory,  and  an 


(d)  3  6ira.  II  L.  87.  106,  107.  Proceedings  of  the  Sadr  Ud&lai  of  Madrma  to 
the  aawe  effect  appear  to  bave  baou  iiassed  in  lb2l  and  1835.  8o«  Stra.  Man. 
§  9i). 
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Adoption  of  either^  howover  blameable  in  the  giver^  would 
nevertheless  for  every  legal  purpose  be  good  (e). 

§  130.  In  a  Madras  case  in  1817  the  question  was  whether  PaDdiu. 
a  man  was  bound  to  adopt  the  son  of  his  elder  brother,  being 
an  only  son,  in  preference  to  the  son  of  his  uncle.  The  pan- 
dits answered :  "  It  is  not  lawful  for  a  man  to  give  his  only 
son  in  adoption  to  another.  It  is  not  lawful  for  a  man  to 
receive  in  adoption  the  only  son  of  another,  therefore  it  is 
not  lawful,  and  consequently  not  incumbent,  on  a  man  to  Hadnc. 
adopt  the  only  son  of  his  elder  brother  in  preference  to  the 
youngest  son  of  his  uncle.  But  if  such  an  adoption  as  afore- 
said should  take  place,  although  the  giver  and  receiver  in 
adoption  have  thereby  committed  sin,  the  adoption  is 
valid"  (/).  Here  the  pandits  seem  to  have  overlooked  the 
distinction  between  the  only  son  of  a  brother  and  of  a 
stranger.     In  other  respects  they  agree  with  Sir  T.  Strange. 

In  1851  a  case  came  before  the  Sudr  Udalut  in  which  an  sidMison. 
uncle  had  adopted  the  eldest  son  of  his  brother.  The 
pandits,  after  having  referred  to  an  opinion  they  had  given 
in  1848  declaring  the  adoption  of  an  eldest  son  to  be  invalid, 
repeated  their  opinion  that  as  a  general  rule  it  would  be  so, 
but  not  in  this  case  whore  the  person  adopted  was  a  brother's 
son.  The  Court,  citing  this  opinion  and  also  the  opinion  of 
Sir  Thomas  Strange,  say,  ''  In  the  present  instance  the  adop- 
tion was  by  a  paternal  uncle,  and  having  thus  taken  place^ 
though  a  thing  to  have  been  avoided,  it  must  be  held  to  be 
valid"  ig). 

In  1851  the  sanio  question  as  to  an  eldest  son  arose,  but 
in  this  case  without  tlio  circumstance  of  his  being  a  brother's 
son.  The  Suddor  pandits  again  pronounced  the  adoption 
invalid,  and  on  the  strength  of  their  opinion  the  Civil  Judge 
rejected  his  claim.  The  Sudder  Court  reversed  thedecision, 
solely  on  the  ground  that  tlie  adoption  had  been  made  good 
by  acquiescence  and  lapse  of  time.  Tboy  did  not  notice  the 
finding  as  to  invalidity  in  law  (/i). 


M  1  Stra.  H.  L.  87. 

ij)  Arnachellum  v.  /yonamy,  1  Mad.  Deo.  164. 

Q)  Permnul  Naieken  t.  Pottee  Ammallf  Mad.  Deo.  of  1851,  p.  2S-I. 

(h)  ChoeHmmal  r.  Suralhy^  Mad.  Deo.  of  1854,  p.  tl. 
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Bombay. 


B«ngal : 
only  ton  may 
not  be  adopted. 


The  case  came  on  for  a  direct  decision  in  the  Madras 
High  Court  in  1862^  and  it  was  decided,  on  a  review  of  the 
previous  cases,  that  the  adoption  of  an  only  son  was  valid  (t). 
A  similar  conclusion  has  lately  been  arrived  at  by  the 
majority  of  the  Judges  of  the  High  Court  of  Allahabadj 
Turner,  J.,  dissenting  {k), 

§  181.  In  Bombay  it  is  stated  by  Mr.  Steele  that  an  only 
son  should  not  be  given  in  adoption,  except  to  his  uncle,  or 
with  the  concurrence  of  both  parties,  by  which  I  suppose  he 
means  as  a  dvyaniuahyayana  (I).  But  in  a  case  where  a  man 
who  had  only  two  sons  gave  them  both  away  in  adoption, 
the  pandits  said  the  adoptions  were  valid,  as  the  sin  lies 
with  the  giver,  and  not  vath  the  receiver  (m).  And  in  1867 
the  High  Court  expressly  decided  that  the  adoption  of  an 
only  son  was  valid,  if  accomplished,  though  improper  (n). 
On  the  other  hand,  in  a  later  case  the  High,  Court  spoke  of 
'*  the  general  rule  of  Hindu  law  that  an  only  son  cannot  be 
the  subject  of  adoption,  a  rule  recently  re-affirmed  and 
illustrated  by  a  judgment  of  the  Calcutta  High  Court''  (o). 
The  remark,  of  course,  was  merely  obiter  dictum.  In  1877 
the  objection  that  the  boy  adopted  was  an  only  son  was 
taken  in  the  High  Court,  but  abandoned  as  untenable  (p). 
This  seems  to  show  that  the  Bombay  and  Madras  Courts 
now  agree  upon  this  point. 

§  182.  In  Bengal,  on  the  other  hand,  the  authorities  aro 
nearly  all  opposed  to  the  validity  of  the  adoption  of  an  only 
son.  Sir  F.  MacNaghten  and  Mr.  Sutherland  both  declare 
unhesitatingly  against  it  {q),  and  the  younger  MacNaghten 
cites  numerous  futwahs  in  accordance  with  that  view,  the  only 
exception  being  where  the  adoption  was  of  the  dvyamush^ 
y  ay  ana  character  (r).     The  decisions  are  to  the  same  effect. 


(i)  Chinna  Qaundan  v.  KumarOt  1  Mad.  H.  G.  S4. 

{k)  Hanuman  v.  Chirai,  2  All.  104. 

(0  Steele,  45,  183. 

(m)  Huebui  Rao  t.  Qovindrao,  2  Bor.  75.  86  f^S]. 

(n)  Raj€  Nimbalkar  v.  Jauavantrav,  4  Bom.  H.  0.  (A.  0.  J.)  191. 

(o)  Bhatker  Trimbak  v.  Mahadev  Ramji,  6  Bom.  H.  C.  (0.  U.  J.)  4. 

(p)  Ranguhai  v.  Bhaghirihibai^  2  Bom.  at  p-  879. 

(o)  F.  MacN.  12S,  147,  150  ;  Sutb.  Syn.  665. 

(r)  %  W.  MtcN.  178.  179.  192  195. 
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§  133.  lni\iecnBeo{8hunis1iereMullY.D%lrajKonwur{8), 
tho  plaintiff  rested  his  case  on  an  adoption  which  was  void  as 
being  made  by  a  widow  without  her  husband's  authority. 
The  Sudder  Gourti  however,  with  reference  to  the  claims  of 
other  parties,  one  of  whom,  named  Tej  Mull,  was  an  only  son 
who  had  been  taken  in  adoption,  asked  the  pandits  whether 
such  an  adoption  was  valid.     They  replied  that  the  validity 
of  the  adoption  of  Tej  Mull,  and  his  right  to  the  estate, 
depended  upon  whether  he   had  been   delivered   to,   and 
accepted  by,  the  adopting  parent  on  the  condition  that  he 
should  belong  as  a  son  to  both.     If  not  so  delivered,  the 
adoption  would  be  illegal,  and  carry  with  it  no  title  to  the 
estate.     No  decision  upon  the  point  was  required,  or  given. 
In  a  later  case,  the  plaintiff,  who  was  an  only  son,  claimed 
as  adopted.     His   adoption   was   declared  illegal   on   this 
£^nnd,  and  his  suit  was  dismissed.     This  decision  was  con- 
firmed on  review.     After  the  case  had  been  submitted  to  a 
new  pandit,  he  gave  an  equally  unqualified  opinion  with  hia 
predecessor.     One  of  the  Judges  thought  that  the  adoption, 
though  improper,  was  not  invalid  ;  but  two  other  judges  dis-  B«iitAli 
agreed  with  him,  and  the  former  decision  was  confirmed  {t).  Jj^J^,**  ^ 
The  same  decision  was  given  in  another  case,  where  the 
defendant  in  possession  was  an  only  son,  whose  title  rested 
on  the  validity  of  his  adoption.     The  pandits  pronounced 
"  that  the  fact  of  his  being  an  only  son  was  sufficient  to 
invab'date  the  adoption,  as  such  a  person  was  forbidden  to 
be  adopted ;  and  the  violation  of  this  law  was  a  criminal  act 
on  the  part  of  both  giver  and  receiver.^'     It  was  then  alleged 
that  he  had  been  given  as  dwyamuahyayana.     But  it  appear- 
od  that  he  had  been  given  by  his  mother  after  his  father's 
Qiath,  and  the  pandits  said  that  a  widow  could  not  give  away 
he.**  son  in  this  manner  without  express  authority  from  her 
husband,  which  she  had  not  received.     He  was,  therefore, 
turn.^d  out  of  possession  by  tho  Court  (u) .    On  the  other  hand, 


(•)  9  8.  D.  ISO  (216). 

(0  Nundu-m  w.  Ka»hs€  Pande,  S  8.  D.  282  (810)  8.  G.  1  Mor.  17  t  4  8.  D.  70 
(SO).  This  ewe  it  erroneoatly  cited  by  8eoUand,0.  J.^tmnn  anthoritj  th« 
f^th^r  wnj  ID  Chinnn  Ganndan  v.  Kumara^  1  Mad.  H.  0.  67. 

(»0  PtbH  Dinl  t.  Hur  Hor  Singh,  4  8.  D.  120  (407). 

18 


138  ONLT   OR   ELDEST   SON. 

in  a  case  in  the  Bengal  Supreme  Courts  the  Goart  said :  "  The 
adoption  of  an  only  son  is  no  doabt  blameable  by  Hindu  lawj^ 
but  when  done  it  is  valid."  They  went  on,  however,  to  say 
that  rather  than  treat  it  as  invalid  they  would  assume  an 
agreement  between  the  natural  and  adoptive  father  that  the 
boy  was  to  be  the  son  of  both,  which,  of  course,  got  over 
the  difficulty  (v).  Finally,  the  point  came  before  the  Bengal 
High  Court  in  1868,  when  the  title  of  the  plaintiff  rested 
on  the  validity  of  his  adoption,  he  being  an  only  son.  The 
Madras  case  and  others  were  cited,  but  it  was  held  by  the 
.  Court  that  the  adoption  was  absolutely  invalid.  Miiier,  J. 
said,  ''  One  of  the  essential  requisites  of  a  valid  adoption  is 
that  the  gift  should  be  made  by  a  competent  person,  and 
the  Hindu  law  distinctly  says  that  the  father  of  an  only  sou  has 
no  such  absolute  dominion  over  that  son  as  to  make  him  the 
subject  of  a  sale  or  gift  (D.  M.  iv.  5).  Such  a  gift,  therefore, 
would  be  as  much  invalid  as  a  gift  made  by  the  mother  of  a 
child,  without  the  consent  of  the  father.  It  is  to  be  borne  in 
mind  that  the  prohibition  in  question  is  applicable  to  the 
giver  as  well  as  to  the  receiver,  and  both  parties  are 
threatened  with  the  offence  of  '  extinction  of  lineage'  in  case 
of  violation.  Now  the  perpetuation  of  lineage  is  the  chief 
object  of  adoption  under  the  Hindu  law,  and  if  the  adoptive 
&ther  incurs  the  offence  of '  extinction  of  lineage,'  by  adopting 
a  child  who  is  the  only  son  of  his  father,  the  object  of  the 
adoption  necessarily  fails"  (w) .  In  1878  the  whole  subject  was 
again  elaborately  discussed  by  the  High  Court  of  Bengal,  and 
it  was  decided  that  according  to  the  law  of  that  province  the 
adoption  of  an  only  son  was  illegal,  and  that  the  prohibition 
applied  to  Sudras  as  well  as  to  the  higher  classes  {x).     It 


(v)  Joymony  j.  Sibosoondry,  Fulton,  75.  In  one  case  in  Bengal  an  adoption 
WM  held  valid  where  it  was  admitted  that  tbe'boy  at  the  time  of  bia  adoption 
wot  an  only  aon,  bit  elder  brother  having  predeceased.  No  ditcnasion  on  iha 
point  i«  recorded  in  tbo  report.  Mi.  Dullabh  v.  Manu,  6  S.  D.  60  (61). 

(w)  Upendra  Lai  v.  Rani  Praaanna  Mayi,  1  B.  L.  K.  (A..  O.  J.)  231  x  S.  O.  10 
Sutb.  2U7,  Sub  nomine.  Ovendur  Lall  v.  Bromo  Moyee;  approved,  Janofcee  v. 
Oopaxdt  2  Oal.  805,  and  by  Bombay  H.  Ct.,  Bhaskar  Trin^ak  v.  Mahadw  Ramji, 
6  Bom.  U.  0.  (O.  0.  J.)  4.  See  obiter  dictum  of  Jud.  Oommittee,  Nilmadhub  v. 
Bithumbm\  18  M.  I.  A.  100.  S  0. 12  Sutb.  (P.  0.)  29  s  8.  C.  8  B.  L.  B.  (P.  0.)  V. 

(x)  Maniek  Chunder  v.  Bhu^gobutty,  8  Cal.  ^iS. 
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may  therefore  be  taken  that  on  this  point  the  law  of  Bengal 
differs  from  that  of  Madras  and  Bombay. 

§  134.  Two  persons  cannot  adopt  the  same  boy,  even  if  Twoperaont 
the  persons  adopting  are  brothers.  It  is,  however,  sug-  Slma^boy. 
gested  by  the  author  of  the  Dattaka  Mimamsa  that  two 
brothers  may  jointly  adopt  the  son  of  a  third  brother,  so 
that  he  may  be  the  dwyamushyayana,  or  son  of  both.  Mr. 
W.  MacNaghten  expresses  a  strong  opinion  against  the 
legality  of  such  a  proceeding  {y). 

§  135.  Fourth,  the  cbremonibs  nbcbssart  to  an  adoption  Ritual. 
are  stated  by  Yasishta  as  follows :  "  A  person  being  about 
to  adopt  a  son,  should  take  an  unremoto  kinsman,  or  the 
near  relation  of  a  kinsman,  having  convened  his  kindred, 
and  announced  his  intention  to  the  king,  and  having  offered 
a  burnt  offering,  with  recitation  of  the  holy  words  in  the 
middle  of  his  dwelling"  (z).  A  fuller  ritual,  which,  however, 
18  merely  an  enlargement  of  the  above,  is  given  by  (^aunaka 
and  Baudhayana,  in  passages  which  are  referred  to  by 
writers  as  the  leading  authorities  upon  the  subject  (a).  In 
these  much  stress  is  laid  upon  the  giving  and  receiving  of 
the  boy.  Upon  this  Baudhayana  says,  "  Then  having  J)er- 
formed  the  ceremonies  beginning  with  drawing  the  lines  on 
the  altar,  and  onding  with  tlio  placing  of  the  water  vessels, 
he  should  go  to  the  giver  of  the  child,  and  ask  him,  saying. 
Give  me  thy  son.  The  other  answers,  I  give  him.  He 
receives  him  with  these  words,  I  take  thee  for  the  fulfilment 
of  my  religious  duties.  I  take  thee  to  continue  the  line  of 
my  ancestors"  (6).  "The  expression  'king'  in  these  texts 
has  been  explained  by  commentators  to  signify  the  chief  of  Notice  to 
the  town,  or  village.  They  seem,  however,  agreed  that  the  **  ®  "• 
notice  enjoined,  and  the  invitation  of  kinsmen  are  no  legal 
essentials   to   the   validity  of  the   adoption,  being  merely 


(y)  DftitAka  MimamM.  l.  $  «0,  ii.  §  iO-47 ;  1  W.  MaoN.  77. 
(«)  Mituksham.  i.  11,  $  18. 

(o)  V.  May. ,  iv.  6,  §  8,  8(^-42 ;  Dattaka  Mimamia,  t.  §  S,  42 1  DatUka  Chaa- 
drika,  ii.     8e<»,  too,  2  8tr.  H.  L.  218 ;  St^Ie,  45. 

(b)  Baadbajana.  ii.  §  7—9  ;  Journ.  Aa.  Soc.  Banffal,  1866,  art.    Caunaka 
Smriti.  • 
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intended  to  give  greater  publicity  to  the  act^  and  to  obyiata 
litigation  and  doabt  regarding  the  succession^'  (c). 

§  186.     The  giving  and  receiving  are  absolutely  neces- 
sary ;  they  are  the  operative  part  of  the  ceremony^  being 
that  part  of  it  which  transfers  the  boy  from  one  family  into 
another.     According  to  some  authorities  nothing  else  is  so 
essential^  that  the  want  of  it  will  absolutely  invalidate  an 
adoption*     Even  the  dcUla  homam,  or  oblation  to  fire^  though 
a  most  important  part  of  the  rite  in  the  case  of  the  three 
higher  classes,  has  been  held  to  be  a  mere  matter  of  unes- 
sential  ceremonial  (d).     On  this  point,  however,  there  ia  a 
conflict  of  authority.     The  Dattaka  Mimamsa,,  after  reciting 
the  ritual  prescribed  by  Vasishta  and  Qannaka,  both  of 
which  include  the  oblation  to  fire,  says,  ''  Therefore  the  filial 
relation  of  these  five  sons  proceeds  from  adoption  only  with 
observance  of  the  forms  of  either  Vasisbta  or  Gaunaka;  not 
otherwise^'  (a).     And  ho  winds  up  the  chapter  on  the  mode 
of  adoption  by  saying,  ''  It  is,  therefore,  established  that  the 
filial  relation  of  adopted  sons  is  occasioned  only  by  the 
(proper)  ceremonies.     Of  gift,  acceptance,  a  burnt  sacra- 
ment, and  so  forth,  should  either  be  wanting,  the  filial  rela- 
tion even  fails''  (/).     So  the  Dattaka  Chandrika,  after  giving 
the  ritual  of  Baudhayana  for  the  followers  of  the  Taittiri 
Yeda,  which  also  includes  the  daita  homam,  says,  ''  In  case 
no  form,  as  propounded,  should  be  observed,  it  will  be 
declared  that  the  adopted  son  is  entitled  to  assets  suflBcient 
for  his  marriage"  {g).     A  Madras  Pandit  says,  daUa  homam 
is  essential  to  Brahmans,  but  not  to  the  other  classes ;  and 
his  opinion  is  stated  to  be  correct  by  Mr.  Colebrooke  and 
Mr.  Ellis  (h).     So  Mr.  Steele  says,  "  Sudras  cannot  perform 
any  ceremonies  requiring  Muntras  from   the  Yedas"  (t). 
Judging  from  these  passages,  it  would  certainly  seem  that 


Ic)  Bath.  Syn.  6d7,  676 ;  1  N.  0.  117  ;  aa  to  asMnt  of  Goraroment,  aniiL  117. 

(d)  V9erap9rmall  t.  Narrain  Paiay,  1  N.  0.  91,  117 ;  1  Stra.  H.  L.  M|  S 
Dig.  244,  248:  Singammar.  Venkataeharlu,  4  M.  H.  0.  I66||>«rcw.  Sooirogun 
T.  Bahitra,  2  Kn.  290 ;  2  W.  MacN.  199 ;  1  Gib.  9S. 


(0)  Dattaka  Mimamaa,  w.  50. 
/)  Dattaka  Himamga,  v.  66. 

Dattaka  Obaudrika,  ii.  16,  17.  ri.  3 ;  2  W.  MaoN.  196. 

2  Stra.  U.  L.  87-^. 
\%)  Steele,  46. 
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tlio  sacrifice  to  fire  was  essential  to  those  classes  for  whom 
it  was  prescribed,  and  probable  that  it  was  not  prescribed 
for  the  Sndras. 

§  137.  After  a  good  deal  of  conflict  of  decisions,  it  appears  No  rallgioiit 
to  be  now  settled  that  for  Sndras,  at  all  events,  no  religions  Sadrmf. 
ceremony  is  necessary ;  whether  this  applies  to  the  superior 
classes  seems  to  be  still  unsettled.  In  1834  the  Judicial 
Committee  said,  ^^Althongh  neither  written  acknowledg- 
ments, nor  the  performance  of  any  religious  ceremonials,  are 
essential  to  the  validity  of  adoptions,  such  acknowledg- 
ments are  usually  given,  and  such  ceremonies  observed,  and 
notices  given  of  the  times  when  adoptions  are  to  take  place, 
in  all  families  of  distinction,  as  those  of  Zemindars  or  opulent 
Brahmans ;  so  that  wherever  these  have  been  omitted,  it 
behoves  the  Court  to  regard  with  extreme  suspicion  the 
proof  offered  in  support  of  an  adoption"  (k).  It  appears 
from  the  report  of  the  case  in  Bengal  that  the  parties  were 
Brahmans.  It  was  admitted  that  no  religious  ceremonies 
were  performed.  But  both  in  the  Sudder  Court  and  in  the 
Privy  Council  their  absence  was  treated  as  merely  a  matter 
of  evidence,  and  not  as  in  itself  invalidating  the  adoption. 
As  a  matter  of  fact  both  Courts  found  that  the  adoption  had 
not  taken  place.  In  a  much  later  case  before  the  Privy 
Council,  where  a  Sudra  adoption  was  concerned,  the  High 
Court  of  Bengal  had  treated  it  as  an  open  question  whether 
or  not  a  Sudra  could  be  adopted  without  the  performance 
of  religions  ceremonies,  viz.,  the  offering  of  burnt  sacrifice 
and  the  like.  On  appeal,  the  Judicial  Committee  said,  *'  In 
the  case  of  Streemutty  Joymonee  v.  Streeviutiy  Sibosoonderee 
(Fnlt.  75),  it  was  held  by  the  Supreme  Court  in  Calcutta 
that  amongst  Sndras  no  religious  ceremony,  except  in  the 
case  of  marriage,  is  necessary"  (I).  In  the  view  taken  of 
the  case  by  their  Lordships  the  point  did  not  arise,  and  was 
not  decided.     The  next  time  the  point  arose   in   Bengal 


{k)  Sootrogun  w.  Babitra,  2  Kn.  S87,  990 ;  S.  C  in  the  Sadder  AdAwlvt,  Sub 
nomine,  Sahitreea  ▼  Sutur  Ghun,  8  8.  D.  21  (26). 

(t)  8r€€narain  Milter  w.  Srernnutty  Kiehen,  11  B.  L.  B.  (P.  0.)  171, 1S7 1  S.  O. 
198ath.  188  ;  8.  C.  I.  A.  Bnp.  Vol.  148  :  in  the  High  Coart,  2B.  L.  B.  (A.  O.  J.) 
r9;  S.  C.  n  Soth.  196. 
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Caae  of  Sadrai.    between  Sudras  jthe  High  Court  decided^  on  ibe  authority 

of  a  passage  in  the  Dattaka  Nirnaya^  cited  in  the  Yayavastha 
Darpana^  that  the  performance  of  the  datta  homam  was 
essential  to  an  adoption  even  amongst  Sudras^  and  aa  no 
such  ceremony  bad  been  performed  in  the  particular  casej 
held  the  adoption  invalid  (m).  In  a  later  case^  howeveri 
which  was  also  between  Sudras,  the  Court  professed  to 
treat  this  decision  as  having  gone  upon  the  special  tada, 
which  it  certainly  had  not  done ;  and  drew  a  further  distinc- 
tion between  the  two  cases,  on  the  ground  that  ''in  the 
present  case,  the  adopted  son  is  a  brother's  son,  a  member 
of  the  same  family,  in  regard  to  whom  the  mere  giving  and 
taking  may  be  sufficient  to  give  validity  to  the  adoption''  (n). 
Finally,  the  express  point  was  referred  to  a  Full  Bench. 
It  was  then  found  that  the  passage  in  the  Dattaka  Nirnaya, 
which  bad  formerly  been  relied  upon  aa  showing  that  a 
Sudra  should  adopt  with  the  daiia  homam,  proved  exactly 
the  opposite ;  an  essential  part  of  the  passage  having  been 
omitted.  Tiie  Court  accordingly  answered  the  question  put 
by  saying,  ^^  Amongst  Sudras  in  Bengal  no  ceremonies  are 
necessary  in  addition  to  the  giving  and  taking  of  the  child 
in  adoption"  (o). 
Case  of  fnperior  §  138.  Whether  the  same  rule  holds  good  in  the  three 
claaget.  superior  classes  is,  of  course,  a  different  question.    In  Madras, 

it  has  been  expressly  decided  that  even  among  Brahmans  the 
datta  hamam,  or  any  other  religious  ceremony,  is  unnecessary 
(p) .  The  same  rule  is  certainly  implied  in  the  case  in  Knapp. 
cited  in  the  last  Section,  though  not  decided,  and  the  opinion 
of  Jagannatha  is  to  the  same  effect  {q).  On  the  other  hand, 
the  pandits  in  two  Bengal  cases  seem  to  have  laid  down  that 
the  datta  homam  was  essential  in  the  case  of  an  adoption 

(m)  Shairahnaih  v.  Maheschandra,  4  B.  L.  R.  (A.  C.  J.)  163  ;  8.  C.  IS  SuUi. 
168  cited  and  approved,  Sayamalal  v.  Saudaminif  6  B.  L.  B.  866. 

(n)  Nittianand  t.  Kishna  Dyal,  7  B.  L.  R.  1  j  8.  0. 15  8ath.  800.  At  to  Um 
lut  point  aaggeated,  see  ante,  §  124. 

<o)  BehaH  Lai  ▼.  Indramani,  18  B.  L.  R.  401 ;  8.  C.  21  8ath.  286affd.  in  P.  O. 
8uh  nomine,  Indromoni  v.  Behari  Lall,  7  I.  A.  24 ;  8.  C.  6  Ciil.  770,  ace. 
Dyamovee  ▼.  Rasheharee,  8.  D.  of  1852, 1001 ;  Perkash  Chunder  t.  Dhunmonn§e, 
8.  D.  of  1858,  06  ;  Alwar  t.  Ramaaamy.  2  Mad.  Deo.  67. 

(p)  Singamma  v.  Venkatacharlu,  4  Mad.  H.  0.  165 ;  1  Stra.  H.  L.  96  j  contra, 
2  8tra.  H.  L.  181. 

{q)  3  Dig.  244,  2i8. 
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fitnoiig  the  three  superior  classes  (r),  and  the  same  statement 
was  made  very  recently  by  Mr.  Justice  Milter  (s).  It  seems 
also  to  have  been  assumed  that  this  was  the  general  rule  in 
a  Bombay  case.  There  it  had  been  omitted  in  the  case  of  an 
adoption  of  a  brother's  son.  The  pandits  held  the  adoption 
nevertheless  valid  under  a  special  text  of  Yama.  **  It  is  not 
expressly  required  that  burnt  sacrifice  and  other  ceremonies 
should  be  performed  on  adopting  the  son  of  a  daughter,  or 
of  a  brother,  for  it  is  accomplished  in  those  cases  by  word 
of  mouth  alone"  {t). 

§  139.  In  any  case  it  is  quite  clear  that  if  the  omission  of  Inientional 
the  ceremonies  has  been  intentional,  with  a  view  to  leaving 
the  adoption  unfinished;  or,  if  from  death,  or  any  other 
cause,  a  ceremony  which  had  been  intended  has  not  been 
carried  out,  no  change  of  condition  will  take  place,  even 
though  the  ceremonies  which  have  been  omitted  might  law- 
fully have  been  left  out.  Because  the  mutual  assent,  which 
is  necessary  to  a  valid  and  completed  adoption,  has  never 
taken  place  (u).  And  even  in  cases  where  giving  and 
receiving  are  suflScient,  there  must  be  an  actual  giving  and 
receiving.  A  mere  symbolical  transfer  by  the  exchange  of 
deeds  would  not  bo  sufficient  (v). 

In  the  Punjab  no  ceremonial  whatever  is  required,  the  Fnnjab. 
transaction  being  purely  a  matter  of  civil  contract  (to). 
Among  the  Moodelliars  of  Northern  Ceylon  the  only  cere-  Ceylon* 
monial  appears  to  be  the  drinking  of  saffron  water  by  the 
adopting  person  (a). 

§  140.  Fifth,  the  bvidince  of  an  adoption. — There  is  no  PrMnmpUoii  m 
particular  evidence  required  to  prove  an  adoption.     Those  ^•^P"®'"* 
who  rely  on  it  must  establish  it  like  any  other  fact,  whether 


(r)  Alank  MnnJaH  w.  Fakir  Chand,  6  S.  D.  S56  (418)  |  ByUubakant  w. 
KiMhenpr^a,  6  8.  D.  210  (270). 

(«)  Jt^tehmun  ▼.  Mohun,  16  Soth.  170  i  mo  too  Thakoor  0<fmrao  w.  Thakoo* 
ranee,  8  Agra  H.  0.  103  (Cow.  Di|r.  336). 

(0  HuAut  Rao  t.  Oov%ndrao,  2  Bor.  76,  87  [83]  i  Steele,  45. 

(m)  2  W.  M«oK.  107 1  JBterchunSwr  t.  /Zonbeharee,  S.  D.  of  1862,  1001 1 
Banee  Perthad  w.  Moon^hee  Syud,  25  Sath.  102. 

(v)  Sreenarain  Miittr  w.  Sreemutty  KUhen,  2  B.  L.  R.  (A.  0.  J.)  270 1  8.  0. 
11  Bath.  106;  liakaMhoya  Shoiinath  t.  Brinuiti  Kriihna,  7  I.  A.  250 1  8.  0.  6 
0*1.381. 

(to)  Pnnjab  Customfl,  82. 

(r)  Thetatralemo,  ii. 
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they  are  plaintiffs^  or  dofendants  (y).  In  one  respect  they 
are  in  a  favourable  position ;  that  is  in  consequence  of  the 
peculiar  religious  views  of  Hindus.  The  probability  is  that 
a  sonless  Hindu  will  contemplate  adoption ;  and  this  proba- 
bility is  increased  if  he  is  advanced  in  years,  or  sickly ;  if 
he  has  property  to  leave  behind,  as  regards  which  he  would 
naturally  wish  for  a  lineal  successor ;  and  still  more  if,  from 
family  dissensions,  the  person  who  would  otherwise  be  hia 
successor  is  a  person  whom  he  would  not  be  likely  to  desire- 
In  countries  governed  by  the  Mitakshara  law  the  further 
circumstance  would  arise  that  his  widow,  supposing  him  to 
leave  one,  would  be  dependent  for  her  maintenance  on  a 
collateral,  perhaps  a  distant,  member  of  the  family.  If, 
therefore,  he  was  on  affectionate  terms  with  her,  he  would 
naturally  wish  to  leave  her  in  the  more  advantageous  posi- 
tion of  mother  and  guardian  of  an  adopted  son  (s).  Simi- 
larly, an  opposite  state  of  things,  such  as  the  youth  of  the 
adopting  &ther,  the  probability  of  his  having  issue  by  his 
wife,  or  the  like,  would  render  the  fact  of  the  adoption 
Writing.  unlikely  (a).     No  writing  is  necessary;  though,  of  course, 

in  case  of  a  large  property,  or  of  a  person  of  high  position, 
the  absence  of  a  writing  would  be  a  circumstance  which 
would  call  for  strict  scrutiny,  and  for  strong  evidence  of  the 
actual  fact  (6).  Nor  is  it  even  in  all  cases  necessary  to  pro- 
duce direct  evidence  of  the  fsLct  of  the  adoption ;  where  it 
has  taken  place  long  since,  and  where  the  adopted  son  haa 
been  treated  as  such  by  the  members  of  the  family  and  in 
public  transactions,  every  presumption  will  be  made  that 
every  circumstance  has  taken  place  which  is  necessary  to 
account  for  such  a  state  of  things  as  is  proved,  or  admit- 
ted, to  exist  (c). 


(y)  Tarini  Charan  v.  Saroda  Sundari,  S  B.  L.  B.  (A..  0.  J.)  14tf  t  B.  0.  U 
Suth.  468  X  Hur  Dyal  Nag  v.  Roy  Krithto,  24  Bath.  107. 

(fl)  1  Hyde.  240;  Huradhun  r.  Muthoranaih,  4  M.  I.  A.  414 1  8.  O.  7  Suth. 
(P.  C.)  71 1  when  the  P.  O.  rofened  oonoarront  deoUiont  of  ih«  Low«r  0<mrts, 
findiDg  against  the  adoption  {  Soondur  KoomarM  r,  Oudadhurf  7  M.  I.  ▲.  64 1 
8.  0.  4  Snth.  (P.  0.)  116 1  Raghunadha  t.  ^of  o  Kuhoro^  8  I.  A.  177 1  8.  0. 1 
Mad.  69 ;  8.  O.  25  Sath.  291.  See  aa  to  force  of  presumption  in  favoor  of  adop- 
tion, per  Mitter,  J.,  Raiendro  Narain  w.  Saroda.  16  Sntn.  648. 

(a)  Aft.  SahUreea  v.  Suiur  Ohnn,  2  8.  D.  21  (26) ;  affirmed,  2  Kn.  887. 

(b)  2  Kn.  290 :  Oudy  Kadaron  v.  Aroonachelln,  Mad.  Doc.  of  1867,  p.  68. 

(n)  Perkash  rhundei   ?.   Dhunmonnee,  S,  D.   of  1863,  96;   NitUanand  t. 
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§  141.  It  has  been  held  that  a  decision  in  favonr  of  an  Effect  of  rei 
adoption,  in  a  snit  in  which  it  was  in  dispute,  is  primd  facte  ^^ 
evidence  of  the  fact  of  the  adoption,  even  as  against  persons 
who  were  no  parties  to  the  suit  (d).  It  has  even  been  held 
that  a  valid  regular  judgment  of  a  competent  Court  upon  the 
status  of  an  alleged  adopted  son  is  a  judgment  in  rem,  which 
is  binding  and  conclusive  as  against  the  whole  world,  unless 
fraud,  or  collusion,  can  be  made  out ;  and  that  a  summary 
adjudication  of  the  same  nature,  though  not  conclusive,  is 
prima  facie  evidence  of  the  facts  adjudicated  upon,  sufficient 
to  throw  the  burthen  of  disproving  the  same  upon  the 
opposite  party  (e).  But  this  doctrine  is  now  over-ruled. 
The  binding  character  of  judgments  of  the  Courts  of  India 
upon  questions  of  personal  status  was  exhaustively  examined 
by  Mr.  Justice  Ilolloway  in  a  Madras  case,  where  a  decree 
upon  a  question  of  division  was  relied  upon  as  a  judgment  Not  a  jadgmtiii 
in  rem  (/),  and  later  in  a  Bengal  case,  where  the  point  *"'•"• 
decided  in  3  Suth.  14^  was  referred  to  a  Full  Bench.  It 
had  been  held  upon  the  authority  of  that  decision,  that 
where  a  reversioner  had  brought  a  suit  against  a  widow  as 
heiress,  to  sot  asido  alienations  by  her,  and  to  establish  his 
title  as  reversioner,  and  the  Court  had  found  that  her  hus- 
band had  been  adopted,  and  therefore  that  the  plaintiff  was 
next  heir,  that  this  finding  was  conclusive  against  a  person 
who  was  no  party  to  tbat  suit,  and  who  denied  the  adoption. 
Peacock,  C.  J.,  after  referring  to  Mr.  Justice  Holloway^e 
judgment,  said,  "  I  concur  with  him  entirely  in  the  conclu- 
sion at  which  he  arrived  ;  viz.,  that  a  decision  by  a  competent 
Court  that  a  Hindu  family  was  joint  and  undivided,  or  upon 
a  question  of  legitimacy,  adoption,  partibility  of  property, 
rule  of  descent  in  a  particular  family,  or  upon  any  other 
question  of  the  same  nature  in  a  suit  inter  parte$,  or,  more 

KrUhna  Dyal.  7  B  L.  B.  1 ;  8.  0  15  Sath.  300 ;  Rajendro  Nath  t.  Joaendro 
NaiK  14  M.  I.  A  67;  B.  C.  16  Snth.  (P.  O.)  4lj  Hur  Dyal  w.  Aoy  KrUhto, 
%i  SaUi.  107  ;  8aho  Be^oa  t.  Nvhoghun,  11  Sath.  880;  S.  C.  8  B.  L.  R. 
Appi.  61. 

(d)  Settaratn  w.  Juggobundoo^  2  Saih.  108. 

(fl  KittomonM  t.  Coll.  of  Moorth^dahad,  S.  D.  of  1869,  660;  Rajkriito  t. 
Kishore^,  S  Bath.  14. 

( n  Tnrnknlamnui  r.  AftaJuiln,  2  Mad.  H.  C.  S70.  B«6  alfo  Oopolayyan  t. 
Raghupati  Aiyyan,  8  Mad.  H.  O.  817. 
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properly  speakings  in  an  action  in  personam,  is  not  a  jadg- 
ment  in  rem  or  binding  apon  strangers^  or,  in  other  wordsj 
upon  persona  who  were  neither  parties  to  the  suit  nor 
privies.  I  would  go  further,  and  say  that  a  decree  in  sach 
a  case  is  not,  and  ought  not  to  be,  admissible  at  all  as 
evidence  against  strangers''  (g). 

But  though  the  decree  itself  might  neither  be  conclosiye, 
nor  admissible,  as  evidence,  the  proceeding  in  which  the 
decree  took  place  might  be  very  important.  For  instance, 
when  the  &ct  of  any  adoption  at  all  having  taken  place 
was  in  dispute,  it  would  be  most  important  to  show  that  the 
alleged  adopted  son  had  put  forward  his  title  as  owner  of,  or 
interested  in,  the  property,  by  preferring  or  defending  soits, 
or  proceedings  in  the  revenue  or  magisterial  Courts,  relating 
to  the  property;  just  as  his  failing  to  do  so  would  be 
important  the  other  way.  Again  if  those  who  now  denied 
his  title  were  shown  to  have  been  cognisant  of,  or  to  have 
joined  him  in,  such  transactions,  the  evidence  would  be  still 
stronger  in  his  favour. 

§  142.  Lapse  of  time  may  operate  in  two  ways.  Pint,  as 
strengthening  the  probability  of  an  adoption.  Secondly ,  as 
barring  any  attempt  to  set  it  aside.  In  the  first  case  it  goes 
to  show  that  the  adoption  was  valid ;  in  the  second  case,  it 
prevents  the  results  which  would  follow  from  holding  that 
it  was  invalid. 

First,  it  is  evident  that  where  a  length  of  time  has  elapsed 
since  an  alleged  adoption,  and  that  adoption  has  been  treated 
by  the  family,  and  by  the  society  in  which  the  family  moves, 
as  a  valid  and  subsisting  one,  this  is  in  itself  strong  evidence 
of  the  opinion  of  those  acquainted  with  the  facts  that  every- 
thing had  taken  place  necessary  to  a  valid  adoption.  It  is 
like  that  repute  which  is  always  so  much  relied  on  in  cases 
of  disputed  marriage,  or  legitimacy  (h).     But  it  is  evident 


(g)  Kanhya  w.  Radha  Chum,  7  Suih.  888:  8.  0.  B.  L.  B.  Bop.  YoL  681  f 
followed  in  Jogendro  Deh  v.  Funindro,  14  M.  I.  A.  887 ;  S.  0.  11  B.  L.  B.  SM| 
8.  0.  17  Sath.  104;  Katama  Naehiar  v.  Rajah  of  Shivagunga,  9  M.  I.  A.  889| 
a  0.  2  Sath  (P.  0.)  81  {  Jumoona  Dasiya  t.  Bamasoond^rai,  8  I.  A.  78,  84 ;  8. 
0.  1  OaI.  280. 

{h)  Rajmidro  Naih  r.  Jogendro  Nath,  14  M.  I.  A.  67;  8.  0.  16  Batli.  (P.  0.) 
41  s  8.  0.  7  B.  L.  B.  218. 
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that  the  force  of  the  testimony  lies  in  repute  prevailing 
through  a  long  period  of  time,  not  upon  the  time  itself.  If, 
therefore,  it  appears  that  the  adoption  was  kept  a  secret,  or 
that  being  asserted  on  one  side  it  was  simply  ignored  on  the 
other,  and  that  no  action  was  ever  taken  upon  it,  nor  any 
course  of  treatment  pursued  in  respect  to  the  alleged  adopted 
son,  different  from  that  which  would  have  prevailed  if  no 
adoption  had  been  set  up,  then  there  is  no  repute,  and  the 
longer  the  time  during  which  such  a  state  of  things  lasts 
the  greater  is  the  evidence  against  the  adoption. 

Secondly,  such  repute  can  have  no  effect  whatever  when  Ivber*  Adoption 
the  admitted  facts  show  that  there  has  been  no  valid  adoption ;  {^Jj^^jl^^ 
e.g.,  in  the  case  of  the  adoption  of  a  sister's  son  by  a 
Brahman,  or  of  a  son  by  a  man  who  had  one  living.  But 
there  might  be  facts,  or  a  course  of  dealing  which,  though 
they  could  not  render  the  adoption  valid,  would  prevent 
certain  persons  from  disputing  it.  A  bar  of  this  sort  would 
arise  in  two  ways :  1,  by  way  of  estoppel ;  2,  by  way  of  the 
Statute  of  Limitations. 

§  143.  First. — A  merely  passive  acquiescence  by  one  Effaot  of  toq«l- 
person  in  an  infringement  of  his  rights  by  another  person, 
or  in  an  assertion  of  an  adverse  right  by  another  person, 
will  not  prevent  the  former  from  afterwards  maintaining  his 
own  strictly  legal  right  in  a  court  of  law,  provided  he  does 
so  within  the  period  of  limitation  fixed  by  the  law.  The 
reason  is  that  the  law  gives  him  a  specified  period  during 
which  he  may,  if  he  choose,  submit  with  impunity  to  an 
encroachment  on  his  rights,  and  there  is  nothing  inequitable 
in  his  availing  himself  of  this  period.  But  it  is  different  if 
his  acquiescence  amounts  to  an  active  consent  to  conduct  on 
the  part  of  another  of  which  he  might  justly  complain.  If 
by  his  own  behaviour  he  encourages  another  to  believe  that 
he  has  not  the  right  which  he  really  possesses,  or  that  he 
has  waived  that  right ;  or  if  by  representations,  or  acts,  he 
induces  another  to  enter  upon  a  course  which  he  would  not 
otherwise  have  entered  on,  or  leads  him  to  believe  that  he 
may  enter  on  that  course  with  safety,  then  he  will  not  after- 
wards be  allowed  to  assert  any  rights  which  are  inconsistent 
with,  or  infringed  upon  by,  that  new  state  of  things  which 
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he  himself  has  been  influential  in  bringing  about.  And  this 
is  equally  so  whether  the  right  he  is  asserting  is  a  legal,  or 
an  equitable,  right.  For  it  would  be  unjust  that  after  he  had 
by  his  own  conduct  induced  another  to  alter  his  position,  he 
should  afterwards  be  allowed  to  complain  of  the  very  thing 
which  he  had  himself  brought  about  (i).  This  doctrine  has 
been  applied  in  India  to  cases  of  invalid  adoption.  In  one, 
the  adoption,  being  that  of  a  sister's  son  by  a  Brahman,  was 
held  to  be  absolutely  invalid.  In  another,  in  Western  India, 
being  the  case  of  a  Brahman  adopted  after  upanayana  and 
marriage,  the  Court  declined  to  decide  the  question  of  invali- 
dity. In  both  cases  they  were  of  opinion  that  the  objecting 
party  was  estopped  from  disputing  the  adoption,  since  he 
had  himself  not  only  acquiesced  in  it,  but  in  one  case  had 
encouraged  it,  and  concurred  in  it,  at  the  time  it  took  place; 
and  in  anotlior  had,  by  treating  the  adopted  son  as  a  mem- 
ber of  tbe  family,  induced  liim  to  abandon  the  right  in  his 
natural  family  which  ho  might  otherwise  have  claimed  (fc). 
The  application  of  this  doclriuo  is  peculiarly  just  in  cases  of 
adoption.  Even  if  the  invalidity  of  the  adoption  was  such 
that  the  person  adopted  was  not  legally  excluded  from  his 
natural  family,  he  would  necessarily  be  driven  to  legal  pro- 
ceedings to  effect  his  return  into  it ;  he  might  be  met  by 
the  Statute  of  Limitations,  and  so  completely  defeated ;  or 
might  find  that  from  change  of  circumstances  his  position, 
when  restored  to  his  natural  family,  was  very  different  from 
what  it  would  have  been  if  he  had  never  left  it  (Q. 
statate  of  Limit-  §  144.  Skcondly. — Tho  Stututo  of  Limitations  will  also 
atiouB :  ^^  ^  ^^Y  lj^  some  cases  to  an  attempt  to  set  aside  a  disputed 


(t)  Rama  Rau  t.  Raja  Ran,  2  Mad.  H.  0.  114 ;  Peddamuthulaty  t.  N.  Timma 
Reddiff  ib.  270 ;  Raian^  t.  Raauva  Chetti^  ib.  428,  ivbere  tbe  Engliah  oases  art 
exAiniuod,  aud  tho  aistiuction  botwoon  logul  aud  cnuitablo  rigbta  aod  the  mods 
in  wbiob  they  are  barred,  it  poiuted  out ;  Taruck  Chunder  t.  Huro  Sutdmr,  22 
Sutb.  267. 

(k)  Oopalayyan  t.  Raghupatiayyan,  7  Mad.  H.  C.  250;  Sadaithiv  t.  Hari 
Moreshvar^  11  Bom.  H.  0.  100;  rdlari  Setti  ▼.  Rama  Lalcshtnama,  Had.  Dso. 
of  1860,  02;  Appuaiyan  v.  Rama  Sulbaiyan,  Mad.  Dec.  of  1860,  64.  8os 
Sukhbasi  v.  Ouiuan,  2  All.  866  ;  whore  it  is  not  cloiir  whether  the  Oourt  mesat 
to  lay  down  that  a  valid  adoption  once  made  could  not  be  canoeUad,  or  tbat  a 
peraon,  who  bad  ouco  deliberately  made  an  adoption,  was  estopped  from 
asserting  tbat  it  was  originally  iuTafid. 

(0  See  per  cur..  Rajendro  Nath  ▼.  Jogendro  Nath^  It  M.  I.  A.  77  s  8>  O,  16 
Bulb.  (P.  C.)  41 ;  S.  O.  7  B.  L.  R.  216. 
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adoption ;  that  is,  it  will  bar  a  suit  to  recover  property  held 
under  colonr  of  an  adoption.  The  important  question  here 
will  be,  from  what  time  does  the  statute  run  ?  The  answer 
will  be,  from  the  time  the  party  seeking  to  set  it  aside  is  in- 
juriously affected  by  it.  Where  a  person  would  be  entitled 
to  immediate  possession,  but  for  the  intervention  of  one 
claiming  as  adopted  son,  of  course  the  statute  must  run  at 
the  very  latest  from  the  time  at  wliich  the  title  to  possession 
accrues ;  because  from  this  time,  at  all  events,  the  possession 
of  the  adopted  son  must  be  adverse.  But  there  are  cases  of 
greater  difficulty,  where  an  adopted  son  is  in  possession,  but 
the  person  whose  rights  would  be  affected  by  the  adoption 
is  a  reversioner,  who  is  not  entitled  to  immediate  possession. 
An  instance  of  this  sort  is  the  case  of  an  adoption  by  a 
widow  who  is  in  as  heir  to  her  husband. 

§  1 45.  On  this  point  there  was  a  direct  conflict  of  authority,  pm^  from  whloh 
In  sovernl  cases  previous  to  1 869  it  was  held  that  the  statute 
ran  from  the  time  at  which  the  adopted  son  was  put  in  posses- 
sion as  such,  with  the  cognisance  of  those  whose  rights  would 
bo  affected  by  his  adoption,  and  in  such  a  public  manner  as  to 
call  upon  them  to  defend  their  rights  (m).  The  whole  series 
of  authorities,  however,  was  reviewed  in  a  case  which  was 
roforrod  to  the  decision  of  the  Full  Bench  of  the  High  Oourt 
of  Bengal.  ITiere  the  ancestor  died  leaving  a  widow,  who 
adopted  in  1824,  and  survived  him  till  1861.  In  1866  the 
suit  was  commenced  by  the  daughter's  son  of  the  ancestor, 
who  claimed  the  property,  alleging  that  the  adoption  was 
invalid  It  was  admitted  that  the  adopted  son  and  his  son, 
the  then  defendant,  had  been  in  possession  by  virtue  of  the 
adoption  since  1824.  The  plaintiff's  suit  was  dismissed  as 
barred  by  limitation.  But  this  decision  was  reversed  by  the 
Full  Bench,  who  held  that  the  statute  did  not  begin  to  run 
till  the  death  of  the  widow  (71).  Under  the  present  Limita- 
tion Act,  XV  of  1877,  schedule  II,  §  118,  a  suit  "to  obtain 
a  declaration  that  an  alleged  adoption  is  invalid,  or  never  in 


(m)  Bhyruh  Chunder  r.  Kalee  Kinhtcur,  8.  D.  of  18S0,8C0,  followed  in  TiirioQf 
Mhor  cn««f  which  were  exnmined  in  the  one  next  cited. 

(n)  Srinaih  Garufnoadhtfa  t.  IlaJiei  Chandra,  4  B.  L.  R.  (F.  B.)  8.  8.  C.  12 
Kalh.  (F.  B  )  14  Svh  Nomtnr,  Sreenath  Oan^ooty  t.  Mohesh  Chunder. 
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fact  took  place"  must  be  brought  witbin  six  years  from  the 
time  '^  when  the  alleged  adoption  becomes  known  to  the 
plaintiff."  But  suppose  the  plaintiff  sues^  not  to  set  aside 
the  adoption^  but  simply  as  next  heir  to  recover  the  property 
on  the  death  of  the  widow^  there  seems  to  be  no  reason  why 
he  should  not  have  twelve  years  from  her  death  under 
§§  140^  141^  as  settled  by  the  last  case. 

Oreateg  righu         &  146.  It  may  be  necessary  to  remark  that  neither  the 

law  of  Estoppel  nor  the  Statute  of  Limitations  can  make  a 
person  an  adopted  son  if  he  is  not  one.  They  can  secure 
him  in.  the  possession  of  certain  rightSj  which  would  be  his 
if  he  were  adopted^  by  shutting  the  mouths  of  particular 
people^  if  they  propose  to  deny  his  adoption ;  or^  by  stopping 
short  any  suit  which  might  be  brought  to  eject  him  from 
his  position  as  adopted.  But  if  it  becomes  necessary  for  the 
person  who  alleges  himself  to  have  been  adopted^  to  prefer 
a  suit  to  enforce  rights  of  which  he  is  not  in  possession,  he 
would  be  compelled  strictly  to  prove  the  validity  of  his 
adoption,  as  against  all  persons  but  the  special  individuals 
who  were  precluded  from  disputing  it. 

Beiniu  of  adop.       §  147.  SiXTH. — Thb  Rssult  ov  ADOPTION  may  be  stated 

generally  to  be,  that  it  transfers  the  adopted  son  out  of  his 
natural  family  into  the  adopting  family,  so  far  as  regards  all 
rights  of  inheritance,  and  the  duties  and  obligations  con- 
nected therewith.  But  it  does  not  obliterate  the  tie  of 
blood,  or  the  disabilities  arising  from  it.  Therefore,  an 
adopted  son  is  just  as  much  incapacitated  from  marrying  in 
his  natural  family  as  if  he  had  never  left  it.  Nor  can  he 
himself  adopt  a  person  out  of  his  natural  family,  whom  he 
could  not  have  adopted  if  he  had  remained  in  it. 

Questions  of  inheritance  arise,  jini ;  where  there  is  only  an 
adopted  son  :  secondly  ;  where  there  is  also  legitimate  issue 
of  the  adoptive  father.  Under  the  first  head,  succession  is 
either  to  the  paternal  line,  lineally  or  collaterally,  or  to  the 
maternal  line. 

Lineal  raccdf-  §  148.  Where   there  is   only  an    adopted  son,  properly 

constituted,  he  is  beyond  all  doubt  entitled  to  inherit  to  his 
adoptive  father,  and  to  the  father  and  grandfather  and  other 
more  distant  lineal  ancestors,  of  such  adoptivo  father,  just  as  if 


•100. 


oewion. 
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he  was  liia  natural-born  son  (o).  But  there  has  been  con- 
siderable discussion  as  to  whether  he  was  entitled  to  inherit 
to  collaterals.  A  reference  to  the  table  of  sonship  (p)  will  CoUj^f"^  ■*®' 
show  that  eight  of  the  fourteen  authorities  referred  to  place 
the  adopted  son  beyond  the  sixth  in  number.  Now,  all  of 
these  say  that  the  first  six  sons  inherit  to  the  father,  and  to 
collaterals ;  the  last  six  only  to  the  father.  From  this  it  is 
argued  by  those  who  rely  on  the  eight,  that  he  only  succeeds 
lineally ;  by  those  who  rely  on  the  remaining  six,  that  he 
inherits  collaterally  also.  The  real  fact,  of  course,  is  that 
the  two  sets  of  authorities  represent  different  historical 
periods  of  the  law  of  adoption ;  the  former  relating  to  a 
period  when  the  adopted  son  had  not  obtained  the  full  rights 
which  he  was  recognized  as  possessing  at  a  later  period. 
The  Dattaka  Chandrik&  as  usual  tries  to  make  all  the  passages 
harmonise  by  saying :  ^'  In  the  same  manner  the  doctrine  of 
one  holy  saint  that  the  son  given  is  an  heir  to  kinsmen — and 
that  of  another  that  he  is  not  such  heir — are  to  be  reconciled 
by  referring  to  the  distinction  of  his  being  endowed  with 
good  qualities  or  otherwise,"  and  concludes  the  controversy 
by  -saying,  that  wherever  a  legitimate  son  would  succeed  to 
the  estate  of  a  brother  or  other  kinsmen,  the  adopted  son 
will  succeed  in  the  absence  of  such  legitimate  son  (g).  The 
Mitakshara  follows  Manu,  who  places  the  adopted  among 
the  first  class  of  sons,  and,  of  course,  makes  him  a  genertd 
and  not  merely  a  special  heir,  while  he  explains  away  the 
conflicting  texts  as  being  founded  on  the  difference  of  good 
and  bad  qualities  (r).  The  Daya  Bhaga  on  the  other  hand 
follows  Devala,  who  has  been  supposed  to  make  the  adopted 
son  only  heir  to  his  father,  and  not  to  collaterals  (9).  But  it 
seems  that  is  a  misapprehension,     Devala  no  doubt  enumer- 


(0)  DaiUka  Mimamn,  ▼!.  §  8,  8 1  DftUalm  Obaodrika,  t.  §  86,  iU.  I  90:  Qo^- 
bulluh  T.  Jugg^noth  F.  MacN.  169.  Mokundo  ▼.  Jfykunt,  60al.  189.  Sir  F.  Mao- 
N«f  bt«n  WM  of  opinion  that  an  adopted  fon  in  Bengal  waa  eran  in  a  batter poai- 
tion  than  a  natural-bom  eon,  ai  naring  an  indefeasible  riaht  to  bie  fataer'e 
ettaie,  wbich  a  nataral-bom  ton  would  not  haTO.  F.  HaoN.  167i  S88.  fifed 
qwwre  f 

(p)  i4nf^  §  66. 

(9)  Dattaka  Cbandrika,  t.  §  88-24. 

(r)  Mitakebara,  i.  U.  $  80-S4. 

\*)  Daya  Bhagn,  x.  \  7,  8. 
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ates  the  different  sons  bo  as  to  bring  in  tlie  adopted  Bon  as 
ninth.  But  then  he  goes  on,  '^  These  twelve  sons  have  been 
propounded  for  the  pui*pose  of  offspring,  being  sons  begotten 
by  a  man  himself,  or  procreated  by  another  man,  or  received 
for  adoption,  or  voluntarily  given.  Among  these  the  first 
six  are  heirs  of  kinsmen,  and  the  other  six  inherit  only  from 
the  father."  Now,  if  the  words  "  the  first  six"  refer,  not 
to  the  original  enumeration,  but  to  the  new  arrangement  by 
classes,  the  adopted  son  comes  within  the  first  six.  {i) 
Jagannatha,  after  appearing  to  rest  the  claim  of  an  adopted 
son  to  collatei*al  succession  upon  endowment  with  transcen- 
dant  good  qualities,  finally  states  the  present  practice  to  be 
"  for  a  son  given  in  adoption,  who  performs  the  acts  pre- 
scribed to  his  class,  to  take  the  inheritance  of  his  paternal 
uncle's  and  the  rest."  (tt).  This  is  also  the  opinion  of  Sir  F. 
MacNaghten,  of  Mr.  W.  MacNaghten,of  Sir  Thomas  Strange, 
and  of  Mr.  Sutherland  (v).  The  right  has  also  been  affirmed 
by  express  decision.  In  two  cases,  the  right  of  an  adopted 
son  to  succeed  to  another  adopted  son  was  declared  {w).  In 
other  cases,  tho  adopted  son  was  held  entitled  to  share  an 
estate  of  his  adoptive  father's  brother  {x).  In  a  later  case, 
the  adoptive  son  was  held  entitled  to  share  in  the  property 
of  one  who  was  first  cousin  to  his  grandfather  by  adoption. 
And  he  takes  exactly  the  same  share  as  a  legitimate  son, 
when  he  is  sharing  with  all  other  heirs  than  the  legitimate 
son  of  his  adoptive  father  (y).  And  so  do  his  descendants, 
whether  male  or  female  (0).  In  the  latest  case  upon  the 
point,  the  right  of  an  adopted  son  was  maintained  to  succeed 

(0  Bee  D.  Bh.  x.  7,  note,  per  curiam ;  Puddo  Kumaree  v.  Juggut  KUhcr§,  6 
Cal.680. 

iu)  S  Dig.  270,  272 ;  F.  MacN.  162. 

(v)  F.  MaoN.  128, 182 ;  1  W.  MaoN.  78;  2  W.  MaoN.  187 ;  1  Stra.  H.  L.  97| 
2  Sira.  H.  L.  116;  Buth.  Syn.  668,  677. 

(w)  Shamehunder  t.  Narayni,  1  8.  D.  209  (279)  j  affirmed  8  Kn.  S6.  (Somooli 
of  tbia  decision  as  allowed  a  second  adoption  to  take  place  daring  tbe  life  of  tlie 
first  adopted  son  must  be  taken  as  bad.  Bat  a  note  states  tbat  it  was  oonaidtnd 
as  settling  tbe  rigbt  of  an  adopted  son  to  inberit  from  tbe  collateralt  of  Uf 
adoptire father.)  Oourhurree  t.  lU.  Butnaauree,  6  8.  D.  208  (260)  z  Joy  C%«ii« 
dro  y.  Bhpruh  ChundrOf  8.  D.  of  1840, 461.  See  also  tbe  Jadgment  of  Hobhau99t 
J.,  in  tbe  Foil  Bencb  cose  of  Quru  Qobind  w.  Anand  Lai,  6  B.  L.  B.  16  |  8.  0. 
18  8atb.  (F  B  )  49. 

(«)  Lokenath  t.  Stuimaioonduree,  8.  D.  of  1868,  18(M;  Kiihenaih  w,  HuT' 
rtegobind,  S.  D.  of  1859,  18  ;  Gooroopershad  v.  Baibehary,  8.  D.  of  I860, 1  411. 

(y)  Taramohun  v.  Kripa  Moyee,  9  8otb.  428. 

(f)  8.  D.  of  1868,  1868;  of  1869,  18. 
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io  all  his  adoptive  father's  sapindas^  whether  the  latter 
were  related  to  the  former  through  males  only  or  through 
females  (a). 

§  149.  Another  question  as  to  which  there  was,  till  lately,  SneeaMion  •• 
a  singular  conflict  of  opinion,  is  as  to  the  right  of  an  adopted  ^^  «w««rn 
son  to  succeed  to  the  family  of  his  adoptive  father's  wife,  or 
wives.  Prifnd  facie  one  would  imagine  that  he  must  neces- 
sarily do  so.  The  theory  of  adoption  is  that  it  makes  the 
son  adopted  to  all  intents  and  purposes  the  son  of  his  father, 
as  completely  as  if  he  had  begotten  him  in  lawful  wedlock. 
The  lawful  son  of  a  father  is  the  son  of  all  his  wives,  and 
would,  therefore,  I  presume,  be  the  heir  of  all  or  any  of 
them  (b).  And  so  it  has  been  laid  down  that  a  son  adopted 
by  one  wife  becomes  the  son  of  all,  and  succeeds  to  the 
property  of  all  (c).  The  same  result  must  follow  where  the 
son  is  adopted,  not  by  the  wife,  but  by  the  man  himself. 
The  authors  of  the  Dattaka  Ghandrika  and  Dattaka  Mimamsa  Native  writert. 
seems  to  lay  the  point  down  with  the  most  perfect  clearness. 
The  former  states  that ''  where  there  may  be  a  diversity  of 
mothers,  the  sires  of  the  natural  mothers  are  first  designated 
by  a  son,  who  is  son  to  two  fathers,  at  the  funeral  repast  in 
honour  of  the  maternal  grandsires  ;  subsequently  the  sires 
of  her  who  is  the  adoptive  mother.  But  the  absolutely 
adopted  son  presents  oblations  to  the  father  and  to  the  other 
ancestors  of  his  adoptive  mother  only  ;  for  he  is  capable  of 
performing  the  funeral  rites  of  that  mother  only''  (d).  And 
the  latter  says,  *'  The  forefathers  of  the  adoptive  mother 
only  are  also  the  maternal  grandsires  of  sons  given  and  the 
rest ;  for  the  rule  regarding  the  paternal  is  equally  applicable 
totbematernal  grandsires  of  adopted  sons  (e) ;  and  in  an  earlier 
chapter  (I.  §  22)  Nanda  Pandita  says,  '*  In  consequence  of 
the  superiority  of  the  husband,  by  his  mere  act  of  adoption, 
the  filiation  of  the  adopted,  as  son  of  the  wife,  is  complete 


(a)  Puddo  Kumaree  t.  JucgiU  Eiihore.S  Cal.  615  affd.  Sub  nomins  Pudma 
Covnuui  w.  a.  of  WartU,  in  P.  O.  8  I.  A.  299. 

Cb)  Mana«  iz.  §  183 1  Dattaka  Mimamia,  il  §  69;  Dattaka  Ghandrika,  i.  § 


(e)  TeeneowrM  t.  Dinonath.  8  Sath.  49. 
id)  Dattaka  Cbandrika,  iii,  4  16,  17. 
H  DatUka  HimaoiM,  ti.  §  60--52. 
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in  the  same  manner  as  her  property  in  any  other  thing 
accepted  by  her  husband."  So  Mr.  Sutherland  states  as 
the  effect  of  these  passages  that — '*  He  likewise  represents 
the  real  legitimate  son  in  relationship  to  his  adoptive  mother, 
whose  ancestors  are  his  maternal  grandsires''  (/).  To  the 
same  effect  is  a  futwah  recorded  by  Mr.  MacNaghten,  where 
the  adopted  son  of  a  sister  waa  held  to  be  an  heir  to  that 
sister's  brother,  that  is  to  say,  he  inherited  to  his  adoptiye 
mother's  family  (g).  On  the  other  hand  Mr.  W.  Mao- 
Naghten  himself  decides  against  the  right  of  an  adopted 
son  to  succeed  to  property,  which  the  wife  of  the  adopting 
father  had  received  from  her  relations.  For  this  he  refers 
to  a  case  in  Bengal,  where  he  says  the  point  was  deter- 
mined (h).  The  current  of  decisions  upon  this  point  is  so 
singular  that  it  will  be  necessary  to  refer  to  them  in  con- 
siderable detail. 

§  150.  In  Ounga  Mya'a  case  one  of  two  brothers  bad 
died,  leaving  a  widow  and  a  daughter,  but  no  male  issue. 
After  the  death  of  the  widow,  the  property  got  into  the 
hands  of  the  family  of  the  other  brother.  The  daughter 
sued  to  recover  it.  According  to  Bengal  law  her  title  as 
heir  was  beyond  dispute.  It  was  met  by  an  assertion  that 
the  widow  had  executed  a  deed  of  gift  of  the  property  to 
the  other  brother,  under  the  orders  of  her  husband.  The 
original  Court  found  in  favour  of  this  deed  of  gift,  and  of 
the  authority  under  which  it  was  made.  The  plaintiff  how- 
ever alleged  that  she  had  received  from  her  husband  an 
authority  to  adopt,  upon  which  she  had  not  acted.  It  is 
difficuU  to  see  what  bearing  the  alleged  permission  could 
have  had  upon  the  case.  On  appeal  to  the  Sudder,  one  of 
the  Judges  called  upon  the  pandits  to  state,  1st,  whether 
the  daughter,  or  the  brother,  of  the  deceased  was  his  heir 
upon  the  death  of  the  widow;  2ud,  if  the  daughter,  whether 
her  son,  adopted  with  her  husband's  consent,  would  succeed 
to  her  father's  property.     Tho  law  officers  necessarily  an- 


(/)  Suth.  Syu.  608. 

(o)  2  W.  MacN.  88. 

Oi)  I  W.  MacN.  78,  citiug  Qunga  Mya  t.  KUhen  Kuhore,  8  S.  D.  188  (170). 
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Bwered  the  first  question  in  favour  of  the  daughter.     As  to  the 
second,  they  said,  '*  The  son  adopted  by  Gunga  Mya  by  the 
consent  of  her  husband  has  no  title  to  the  estate  to  which 
she  had  succeeded,  because  according  to  the  Daya  Bhaga 
an  adopted  son  has  no  legal  claim  to  the  property  ot^Bandhu 
or  cognate,  and  according  to  the  interpretation  of  the  text 
of  Mann,  which  admits  adopted  sons  to  the  right  of  succes- 
sion collaterally,  the  meaning  is  succession  to  the  property 
of  persons  belonging  to  the  same   family  as  to   adopting 
father,  as  fully  appears  from  the  Munwastha  Mooktavalee 
compiled  by  Kalluka  Bhatta  and  other  authorities.     On  the 
death  of  Gunga  Mya,  therefore,  the  estate  left  by  her  father, 
io  which  she  had  succeeded  on  the  death  of  her  mother,  and 
her  right  to  which  was  limited  to  a  life  interest,  should  devolve 
on  Kislien  Kishore,  the  brother's  son  of  lier  father  (i),  because 
when  an  estate  devolves  on  a  childless  widow,  who  is  held  to 
be  half  the  body  of  her  husband,  it  reverts  at  her  death  to 
the  heirs  of  her  husband.     So  an  estate  which  had  devolved 
on  a  daughter,  who  has  a  weaker  claim,  should  a  fortiori 
revert  to  the  heirs  of  her  father."     The  upshot  of  the  case 
was  that  the  gift  by  the  widow  to  the  brother  and  the  per- 
mission to  make  it,  were    both  negatived  by  the  Sudder 
Court     The  right  of  the  daughter  was  then  undisputed,  and 
the  Court  wisely  refrained  from  deciding  anything  as  to  the 
rights   of  a  non-existent  adopted   son.     As  a  judgment, 
therefore,  there  is  none  whatever  upon  the  point.     There  is 
an  opinion  of  the  pandits,  resting  upon  a  text  of  the  Daya 
Bhaga  which  denies  the  right  of  an  adopted  son  to  succeed 
to  the  collaterals  of  his  father  by  adoption,  and  which  has 
been  repeatedly  overruled  (§  1 48).     They  also  refer  to  a. 
gloss  of  Kalluka  upon  Manu,  which,  if  it  proved  any  thing, 
would  show  that  the  adopted  son  did  not  succeed  to  collik- 
terals  (k), 

§  151.  The  point  never  arose  ngaiu  till  1850,  when  the  con-  Gongnperiiid'* 


(i)  Both  in  the  text  and  ibo  eitAtion  of  it  in  2  W.   MacN.  189,  the  word 
hiuhnnd  IB  Bubctitoted  for  father,  ovidentlv  b^  a  misprint. 
(k)  S  Dig.  146,  Bee.  ptr  MUter  3.^  Pxiddo  Kumar ee  ?.  Jv^gut  ITmA ore,  5 Cal. 

r.esi. 
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verse  case  had  to  be  decided.     There  the  property  claimed  yms 


r^ — 

KUbensooiidereo  =  UemluUi  brother 

adopts  KutobeLaree. 

Qoartoonduree 

OWNBB. 

that  of  Goursoonduree.  The  plaintiff  was  the  fourth  in 
descent  from  the  common  ancestor^  and  the  question  was 
whether  the  property  went  to  him^  or  to  Kistobehareej  the 
brother's  son  of  Hemluta,  wife  of  Kishensoonderee.  It  was 
admitted  that  if  Hemluta  had  been  the  natural  mother  of 
Ooursoondaree^  the  proper  heir  would  be  Eastobeharee  (I). 
But  it  was  said  that  the  right  of  the  maternal  relations  to 
succeed  to  the  property  of  an  adopted  son  did  not  exist. 
For  this  position  the  case  of  Ounga  Mya  v.  Kiafien  Kishare 
Mother*!  tela-  {ante  §  150)  was  cited.  The  Judges  very  properly  held  that 
t^^teTJon.'^  ^'  ^^^^  ^^^®  ^^  ^^  authority  as  a  decision,  and  refused  to  be 

bound  by  the  dictum  of  the  pandit.  They,  therefore,  referred 
the  case  to  their  own  pandit.  He  replied,  '^  In  the  event  of 
an  adopted  son  dying  without  leaving  any  heir  of  the  adoptive 
father,  or  of  the  said  adopted  sou,  the  heirs  of  the  father  of 
the  adoptive  mother  are  under  the  Hindu  law  entitled  to 
inherit  the  property  of  the  said  adopted  son  by  right  of 
succession."  He  then  referred  to  three  authorities.  The 
only  one  which  bore  upon  the  point  of  adoption  was  the 
passage  of  the  Dattaka  Mimamsa,  above  referred  to  (m). 
The  case  was  decided  in  accordance  with  this  opinion  (n). 
It  was,  therefore,  an  express  decision  that  the  adoptive 
mother  and  her  kindred  occupied  exactly  the  same  relation, 
for  the  purpose  of  devolution  of  property,  to  the  adopted 
son,  as  they  would  have  occupied  if  he  had  been  her  natural- 
born  son.  It  is  difficult  to  avoid  the  conclusion,  that  if  the 
property  had  devolved  from  them  instead  of  being  claimed 
by  them,  the  adopted  son  would  have  been  equally  entitled. 
It  seems  quite  clear  that  those  Judges,  at  all  events,  would 


(0  Kutobebaree  waa  tbc  eon  of  the  owner's  maternal  unole.     Bee  table,  posi, 

(m)  vi.  §  50. 

in)  Qnngapei'sad  v.  Biije^iune,  8.  D.  of  1859,  \Q9\. 
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have    decided  in  his  favour.     The    contrary    conclusion,  Con?«ned«- 
however,  was  arrived  at  when  the  case  actually  arose  (o). 


Shibfunker  brother 

I      Owner  I 

Aoud  Poomeo  plaiuiaffi. 
=  Bejoy  Kitheo 

adopif 
Protonoaath. 

There  the  plaintiffs,  who  were  nephews  of  Shibsunkeri 
claimed  his  property.  His  daughter,  Anud  Poornee,  was 
dead,  but  had  left  a  husband  and  an  adopted  son.  It  was  con- 
tended that  the  adopted  son  was  the  rightful  heir.  Had  he 
been  the  natural-born  son  of  Anud  Poornee,  his  claim  would 
have  been  beyond  dispute.  But  the  Court  held  that  being 
only  an  adopted  son,  he  did  not  inherit  to  the  father  of  his 
adoptive  mother.  The  two  last-named  cases  were  cited, 
and  were  admitted  to  be  the  only  cases  bearing  upon  the 
point.  The  texts  of  the  Dattaka  Mimamsa  and  Dattaka  MomnMoM'i 
Chandrika  establishing  the  relation  of  the  male  ancestors  of  ^**^  * 
the  adoptive  mother  as  being  the  ancestors  of  the  adopted 
son,  do  not  appear  to  have  been  cited.  The  Court  relied 
upon  the  dictum  of  the  pandits  in  Ounga  Mya^s  case,  and 
its  being  accepted  by  Mr.  W.  MacNaghten  as  settling  the 
law,  and  upon  the  absence  of  any  text  or  precedent  to  sup- 
port the  claim  set  up  by  the  adopted  son.  The  case  of 
Oungapersad  appears  to  have  been  dealt  with  differently 
by  the  different  Judges. 

§154.  This  decision  was  followed  in  Madras  in  a  case  foUow^din 
where  the  property  of  an  adoptive  mother's  father  was  in 
dispute,  the  claimants  on  one  side  being  her  son  by  adop- 
tion, on  the  other  side  the  grandson  of  her  father's  brother. 
The  former,  if  natural-born,  was  of  course  the  heir.  But 
the  claim  of  the  latter  was  maintained  by  the  High  Court. 
It  was  admitted  that  the  Dattaka  Mimamsa  was  in  bivour 
of  the  succession,  and  also  that  an  argument  in  support  of  it 


(o)  Jforun  Vo^t  v.  Bejoy,  8ath.  8p.  No.  121.  Tbif  oaae  wm  diteoMed  at 
treat  length  in  the  former  editions  of  tbif  work,  bat  aa  it  baa  been  formally 
overmled  bj  a  Fall  Bench  decision  in  1880,  {po$t  §  15)  I  omit  the  criticisms 
1  offered  npon  it. 
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miglit  fairly  be  drawn  from  the  Bengal  case  in  1859.  Bufe 
against  this  the  Court  put  the  direct  decision  in  Mortm  Moetfs 
case^  and  proceeded  to  observe,  ^' There  is  no  direct 
text  of  Hindu  law,  with  exception  of  those  in  the  Dattaka 
Mimamsa  {p),  nor  is  there  any  case  to  be  found  in  either  of 
the  Presidencies  favouring  such  a  claim.  Why  should  the 
claim  be  of  so  rare  occurrence  if  there  is  any  foundation  for 
the  right  ?  Then  there  is  an  utter  silence  of  the  law  in  parts 
of  it  where  it  might  be  particularly  expected  to  speak  out 
upon  thi9  subject ;  as  where  barrenness  and  childless  widow- 
bood  are  spoken  of  as  bars  to  inheritance,  and  where  the 
expression  '  capable  of  bearing  children'  occurs"  (}). 

§  155.  On  the  other  hand  in  Bengal,  in  a  case  subsequent 
to  the   case  of  Morun  Moee,   it  has   been   held   that  an 
adopted  son  succeeds  to  the  stridhana  of  his  adoptive  mother. 
Neither  the  last-named  case,  nor  that  of  1850  are  referred  to. 
The  Court  distinguished  the  case  from  the  dictum  of  the 
pandits  in  Ounga   Mya^a  case  (§  150)  by  sayiug,  ''The 
question  put  to  the  pandit  related  to  property  which  had 
descended  to  a  woman  from  her  father  not  as  stridhana,  but 
in  the  ordinary  course  of  inheritance;  and  it  may  be,' as 
explained  to  us  by  Baboo  Kishen  Kishore,  that  the  reason 
why  the  adopted  son  is  excluded  from  the  succession  in  such 
cases  is,  that  he  is  adopted  into  his  adoptive  father's  family, 
and  not  into  his  mother's  family,  and  cannot  perform  the 
ahradh  of  his  maternal  grandfather,  though  he  can  perform 
that  of  his  adoptive  mother.     But  with  regard  to  stridhana, 
the  adopted  son  would  succeed  to  it  after  the  daughters  as  a 
son  bora"  (r).     It  would  be    interesting  to  know  where 
Baboo    Kishen    Kishore    found    the    statement    that    an 
adoptive  son  cannot  perform  the  ahradh  of  his  maternal 
grandfather.     Certainly  not  in  the  Dattaka  Mimamsa  or 
Dattaka    Chandrika,   both    of    which   assert   exactly    the 
opposite.     Nor  is  it  obvious  why  there  should  be  any  such 
distinction.     The  only  fiction  consists  in  making  the  adopted 


(p)  Those  ia  the  Dattika  CboDdiika  appear  to  bave  been  overlooked. 
(q)  Ohinna  Hanuikriitina  v.  Minaichi^  /  Mad.  U.  C.  246. 
(r)  Teeneowrea  v.  Dinonalh,  3  6uib.  4i),  and  so  bud  doiva  by  tbe  Pandittia 
Bombay,  1  W.  &  B.  207. 
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ton  be  fche  son  of  his  ftdoptive  mother.  This  the  case  just 
cited  has  decided  that  he  is.  But  if  that  step  is  once 
grantedi  it  seems  to  follow  that  he  most  be  the  grandson 
of  that  mother's  father,  and  so  on  through  the  rest  of  the 
series. 

f  1 66.  The  very  case  above  suggested  by  the  Bengal  k.  W.  PioTinee 
High  CJourt  actually  arose  very  lately  in  the  N.  W.  Pro-  jj,^^  "^^ 
vinces.  There  an  adopted  son  claimed  property  which  his 
adoptive  mother  had  taken  by  inheritance  from  her  own 
hther.  She  of  course  only  took  it  for  life,  and  the  plaintiff 
could  not  succeed  unless  he  could  make  out  that  he  was  tbe 
heir  of  her  father  («).  It  was  contended  that  he  was  not 
such  an  heir.  All  the  previous  cases,  except  that  of  the 
Madras  High  Court,  were  cited.  The  Full  Bench,  how- 
ever, decided  in  favour  of  the  plaintiff,  holding  that  upon 
adoption  the  affiliation  of  the  son  became  complete,  and  that 
he  obtained  exactly  the  same  rights  in  the  maternal  line  as 
he  would  have  possessed  if  he  had  been  the  natural  bom 
son  of  tbe  adopter's  wife  (f).  This  decision  was  itself 
adopted  by  the  Calcutta  High  Court  in  1880.     There  the 

A 

Bon  dADfkUr  =  X 

ndopU  plainUff. 

plaintiff  claimed  property  which  had  devolved  upon  the 
son  of  A,  by  virtue  of  his  adoption  by  the  daughter  of  A. 
His  suit  was  dismissed  by  the  lower  Courts,  but  his  right  was 
affirmed  on  a  reference  to  the  Full  Bench.  The  Madras  case 
and  that  of  Morun  Moee  were  formally  overruled,  and  the 
adopted  son  was  determined  to  have  the  same  rights  of 
succession  ex  parts  maiernd  as  he  bad  ex  parte  patertid  (u). 
It  may  be  assumed  that  this  decision  would  be  followed  in 
Madras  and  in  Bombay. 

§  157.  Cases  where  a  legitimate  and  an  adopted  son  exist  AfUrbora 
together  can  only  occnr  lawfully  where  a  legitimate  son  has  *••***■■•*•  •^•• 
been  born  after  an  adoption.     The  adoption  of  a  son  by  one 


<t)  8e«  fatiTfth,  anU,  §  160. 

it)  Sham  Kuar  v.  Ooya,  I  All.  Sftft. 

(m)  Vmn  Sunker  t .  Kali  Komul^  6  Cal.  160. 
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who  bad  male  issue  would  be  absolutely  invalid  (§  95),  and 
the  son  so  adopted  would  be  entitled  to  no  share  whatever. 
It  may  be  suggested,  on  the  authority  of  a  text  ascribed  to 
Manu,  that  he  would  be  entitled  to  have  his  marriage  cere- 
mony performed,  which  I  suppose  includes  maintenance 
also.  But  the  text,  if  in  force  at  all  at  present,  seems  to  me 
to  relate  rather  to  informal  than  to  wholly  invalid  adoptions, 

Bhart  of  adopted  which  would  create  no  change  of  status  (v).     Where,  how- 

^^'  ever,  a  legitimate  son  is  born  after  an  adoption,  which  was 

valid  when  it  took  place,  the  latter  is  entitled  to  share  along 
with  the  legitimate  son,  taking  a  portion  which  is  sometimes 
spoken  of  as  being  one-fourth,  and  sometimes  as  being  one- 
third  of  that  of  the  after-born  son  {w).  Dr.  Wilson  says 
that  the  variance  is  only  apparent,  and  that  all  the  texts 
mean  the  same  thing,  viz,,  that  the  property  should  be 
divided  into  four  shares,  of  which  the  adopted  son  gets  one. 
That  is  to  say,  he  gets  one-fourth  of  the  whole,  or  one-third 
of  the  portion  of  the  natural-bom  son  {x).  Whatever  may 
have  been  the  original  meaning  of  the  texts,  a  difference  of 
usage  seems  to  have  sprung  up,  according  to  which  the 
adopted  son  takes  one-third  of  the  whole  in  Bengal,  and 
one-fourth  of  the  whole  in  other  Provinces  which  follow 

Hadraf.  Benares  law  (y).    The  Madras  High  Court,  however,  have 

decided  on  the  authority  of  the  Sarasvati-Yilasa,  that  the 
fourth  which  he  is  to  take  is  not  a  fourth  of  the  whole,  but 
a  fourth  of  the  share  taken  by  the  legitimate  son.  Conse- 
quently, the  estate  would  be  divided  into  five  shares,  of 
which  he  would  take  one,  and  the  legitimate  son  the  re- 
mainder.    A  similar  construction  has  been  put  upon  the 

Bombay.  texts  in  Bombay  (z).     Manda  Pandita  suggests  a  further 

explanation,  that  he  is  to  take  a  quarter  share ;  i.e.,  a  fourth 
of  what  he  would  have  taken  as  a  legitimate  son,  that  is  to 


(v)  DatUka  Mimamaa,  vL  §  1,  2 ;  DaiUka  Ohandrika,  vi.  §  S. 

{w)  Dattaka  liimamia,  z.  §  1 ;  Dattaka  Chandrika,  t.  §  16,  17 ;  Mitaksliaift.  i. 
11,  §  24,  25 ;  Daya  Bhasa,  z.  §  9 ;  D.  E.  S.  Tiii.  §  28 ;  8  Dig.  154, 179, 100  sT. 
May.,  It.  5,  §  26  :  2  wTMacN.  184. 

(«)  Wilson'a  Works,  v.  52. 

(y)  1  W.  liaoN.  70;  2  W.  MacN.  184;  F.  MaoN.  187 1  Taramokun  T.  Kripa 
Moy$0,  9  Bath.  428:  1  Stra.  H.  L.  99. 

(•)  Ayyavu  ?.  tltladaichi,  1  Mad.  H.  0.  46 ;  W.  &.  B.  102. 
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liay  a  fonrih  of  one-halF,  or  one-eightli  (a).  Where  there 
are  several  after-born  sons^  of  course  the  shares  will  yary 
according  to  the  principle  adopted.  Supposing  there  were 
two  legitimate  sons,  then,  upon  the  principle  laid  down  by 
Mr.  MacNnghten,  the  estate  would  be  divided  into  seven 
shares  in  Benares,  and  into  five  shares  in  Bengal.  According 
to  the  Sarasvati-Vilosa  it  would  be  divided  into  nine  shares, 
the  adopted  son  taking  one  share  in  each  case.  According 
to  Nanda  Pandita  he  would  take  one- twelfth  (b).  Among 
various  castes  in  Western  ludia  the  rights  of  the  adopted 
son  vary  from  one-half,  one-third,  and  one-fourth,  to  next  to 
nothing,  the  adoptive  father  being  at  liberty,  on  the  birth 
of  a  legitimate  son,  to  give  him  a  present  and  turn  him 
adrift  (r). 

According  to  a  text  of  Yriddha  Gautama,  an  adopted  and  Sndm. 
an  after-born  son  share  equally.  This  text  is  said  in  the 
Dattaka  Chandrika  to  apply  only  to  Sudras,  and  in  the 
Dattaka  Mimamsa  it  is  explained  away  altogether,  as  refer- 
ring to  an  after-born  son  destitute  of  good  qualities.  Mr. 
W.  MacNaghten  and  Sir  Thomas  Strange  say  it  is  in  force 
among  Sudras  in  Southern  India,  and  M.  Oibelin  says  it  is 
the  rule  among  all  classes  in  Pondicherry.  It  is  the  rule 
still  in  Northern  Ceylon.  Baboo  Shamachurn  says  that  in 
Bengal  this  rule  only  applies  to  the  lower  class  of  Sudras  (cJ). 

§  158.  When  the  legitimate  and  adopted  son  survive  the  Sarrironbip. 
father,  and  then  the  legitimate  son  dies  without  issue,  it 
has  been  held  in  Madras  that  the  adopted  son  takes  the 
whole  property  by  survivorship  (e).  Of  course,  it  would 
be  different  in  Bengal,  if  the  legitimate  son  left  a  widow, 
daughter,  &c. 

§  159.  By  adoption  the  boy  is  completely  removed  from  ^/"^STf '^P 
his  natural  family  as  regards  all  civil  rights  or  obligations. 
He  ceases  to  perform  funeral  ceremonies  for  those  of  his 
family  for  whom  he  would  otherwise  have  offered  oblations. 


(a)  DatUka  Mimunsa,  t.  |40;  Saih.  Byn,  67S. 

(b)  F.  BlacN.  161 ;  1  MacN.  70. 
(e)  8t4)ele.  47, 186. 

(<4  DatUka  Mimamsa,  t.  §  48 ;  Dattaka  CbandHka,  t.  §  S2 ;  1  Stra.  H.  L. 
99 ;  I  W.  MacN.  70,  n.  j  1  Gib.  88 ;  Thetawaleme,  ii.  §  2 ;  V .  I>arp.  979. 
{e)  1  Mad.  U.  C.  49,  note. 
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and  lie  loses  all  riglits  of  inheritance  as  completely  as  if  he 
had  never  been  born  (/).  And^  conyersely,  his  natnral 
family  cannot  inherit  fi*om  him  (g),  nor  is  he  liable  for  Uieir 
debts  (h).  Of  course^  however^  if  the  adopter  was  already  a 
relation  of  the  adoptee^  the  latter  by  adoption  would  simply 
alter  his  degree  of  relationshipi  and,  as  the  son  of  his 
adopting  father,  would  become  the  relative  of  his  natural 
parents,  and  in  this  way  mutual  rights  of  inheritance  might 
still  exist.  The  rule  is  merely  that  he  loses  the  rights  which 
he  possessed,  qua  natural  son.  And  the  tie  of  blood,  with 
its  attendant  disabilities,  is  never  extinguished.  Therefore^ 
ho  cannot  after  adoption  marry  any  one  whom  he  could  not 
have  married  before  adoption  {%).  Nor  can  he  adopt  out  of 
his  owli  natural  family  a  person  whom,  by  reason  of  relation- 
ship, he  could  not  have  adopted  had  he  remained  in  it(ik). 
He  is  equally  incompetent  to  marry  within  his  adoptive 
&mily  within  the  forbidden  degrees  (/). 
Com  of  ion  of         §  1 60.  An  exception  to  the  rule  that  adoption  severs  a  son 

from  his  natural  family  exists  in  the  case  of  what  is  called  a 
dtoyaviuahyayaua,  or  son  of  two  fathers.  This  term  haa  a 
two-fold  acceptation.  Originally  it  appears  to  have  been 
applied  to  a  son  who  was  begotten  by  one  man  upon  the 
wife  of  another,  but  for  and  on  behalf  of  that  other.  Ho  was 
held  to  be  entitled  to  inherit  in  both  families,  and  was  bound 
to  perform  the  funeral  oblations  of  both  his  actual  and  his 
fictitious  fathers  {m).  Tliis  is  the  meaning  in  which  the 
term  is  used  in  the  Mitakshara,  but  sons  of  this  class  are 
now  obsolete  (n).  Another  meaning  is  that  of  a  son  who 
has  been  adopted  with  an  express  or  implied  understanding 
that  he  is  to  be  the  son  of  both  fathers.     This  again  seems 


two  faiUon. 


(/)  Mann,  ix.  142;  DatUka  liimamsa,  vi.  §  6—8 ;  Dattaka  OhaadrikA,  iL  fi 
18—20 1  Mitakshara,  L  11,  §  82  s  V.  May.,  ir.  6,  §  21.  Boo  cofUra,  1  QibTw,  m 
to  PoDdioherry. 

(a)  1  W.  MaoN.  69  ;  Rayan  v.    Kuppanayyang<ir,  1  Mad.  H.  O.  ISO. 

(h)  Pranvulluhh  v.  Deocristin,  Bom.  Sol.  Kep.  4;  Ka$h00p9r$had  w.  Bun$$$>' 
d/iur,  4  N.  W.  P.  (8.  D.)  348.  ^       ^     _      , 

{%)  Dattaka  Mimamta,  vl  §  10;  Dattaka  Cbandnka,  it.  §  8;  V.Uay.,  iv.  5, 

§80. 
(k)  Moottia  Moodelly  v.  l/|)pon,  Mad.  Doc.  of  1858,  p.  117< 
(0  Dattaka  Mimamna,  vi.  ^  26,  88. 

Im)  Baadbayana,  ii.  2,  S  12  ;    Naroda.  13,  |  23 ;  Dattaka  Oliandrika,  U.  §  86. 
(n)  MiUkshara,  i.  10;  2  Stra.  U.  L.  82,  118. 
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to  take  place  under  different  circumstances.  One  is  what  is 
called  the  Anitya,  or  temporary  adoption,  where  the  boy  is 
taken  from  a  different  gotra,  after  the  tonsure  has  been  per- 
formed in  his  natural  family.  He  performs  the  ceremonies 
of  both  fathers,  and  inherits  in  both  families,  but  his  son 
returns  to  his  original  gotra  (o).  This  form  of  adoption 
seems  now  to  be  obsolete.  At  all  events  I  know  of  no 
decided  case  affirming  its  existence.  Another  case  is  that 
of  an  adoption  by  one  brother  of  the  son  of  another  brother. 
He  is  already  for  certain  purpose  considered  to  be  the  son 
of  his  uncle.  When  he  is  the  only  son,  the  law  appears  to 
reconcile  the  conflicting  principles  that  a  man  should  not 
give  away  his  only  son,  and  that  a  brother's  son  should  be 
adopted,  by  allowing  the  adoption,  but  requiring  the  boy  so 
adopted  to  perform  the  ceremonies  of  both  fathers,  and 
admitting  him  to  inherit  to  both  in  the  absence  of  legiti- 
mate issue.  It  is  stated  by  Mr.  Strange  in  his  Manual  that 
the  dwyamushyayana  in  tliis  sense  also  is  obsolete.  And  so 
it  was  laid  down  in  one  Madras  case.  But  the  weight  of 
authority  in  opposition  to  that  statement  seems  to  be  oyer- 
whelmingQ)). 

§  161.  Where  a  legitimate  son  is  born  to  the  natural  After-bom  ton. 
father  of  a  dwyamnahyayana,  subsequently  to  the  adoption, 
the  latter  takes  half  the  share  of  the  former;  if,  however, 
the  legitimate  son  is  born  to  the  adopting  father,  the  adopted 
son  takes  half  the  share  which  is  prescribed  by  law  for  an 
adopted  son,  exclusively  related  to  his  adoptive  father,  where 
legitimate  issue  may  be  subsequently  born'to  that  person  (q), 
that  is  half  of  one-fourth  or  one-third,  according  to  the  doc- 
trines of  different  schools  (§  157).  The  Mayukha,  however, 
seems  only  to  allow  him  to  inherit  in  the  adoptive  family,  if 
there  are  legitimate   sons  subsequently   born  in  both,  and 


(o)  S  Stm.  H.  L.  180 1  1  W.  MacN.  71.  Boo  f iitwfth  of  PandiU  in  Shumnhere 
T.  DUn^,  S  S.  Dj  109  (210) ;  DatUkn  Minuunsa,  vi  §  il— 48 ;  DatUka  Chandrika , 
U.  f  87. 

(p)  Skra.  Man.  (  90;  Mad.  Dec.  of  1850,  p.  81 ;  DatUka  Chandrika,  v.  «  Wi 
V.May.,  iw,  6.  §28,  85;  DatUka  Mimamsa,  ti.  {  84—80,  47,48.  AncI  mo 
aaihonUea  cited  mnje,  §  127.  Mr.  V.  N.  Mandltk  v\yn  that  whateror  the  theory 
maj  bo,  fuoh  adoptiont  arc  in  practice  obsolete,  p.  50(S. 

(7)  DatUka  Chandrika,  t.  §  8.1,  84 
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then  gives  him  the  share  usual  in  such  a  case  where  the 
adoption  has  been  in  the  ordinary  form,  that  is,  one-fourth 
or  one- third  (r).     It  lays  down  no  rule  for  the  case  of  legiti- 
mate  sons  arising  in  one  family  only. 
Origin  of  rule.         §  162.  It  is  probable  that  the  rule  which  deprived  an 

adopted  son  of  the  right  to  inherit  in  his  natural  family, 
originated,  not  from  any  fiction  of  a  change  of  paternity, 
but  simply  fi*om  an  equitable  idea,  that  one  who  had  been 
sent  to  seek  his  fortunes  in  another  family,  and  whose  ser- 
vices were  lost  to  the  family  in  which  he  was  born,  ought 
not  to  inherit  in  both.  This  is  the  view  taken  of  the  matter 
in  the  Punjab,  where  it  is  said  that  if  the  natural  father  dies 
without  heirs,  the  village  custom  would  be  in  favour  of  the 
child's  double  succession  (a).  In  Pondicherry,  a  boy,  not? 
withstanding  adoption,  preserves  his  rights  of  inheritance  in 
his  natural  family,  if  he  has  not  found  a  sufficient  fortune  in 
his  acquired  family,  and  in  all  cases  if  his  natural  father  and 
brothers  have  died  without  issue.  This  doctrine,  however, 
is  based  not  upon  any  special  usage,  but  upon  the  view 
which  the  French  jurists  have  taken  of  the  Hindu  texts  (t). 
The  Thesawal&me  merely  states  that  ''an  adopted  child, 
being  thus  brought  up  and  instituted  as  an  heir,  loses  all 
claim  to  the  inheritance  of  his  own  parents,  as  he  is  no 
longer  considered  to  belong  to  that  family,  so  that  he  may 
not  inherit  from  them.''  It  is  not  stated  whether  his  right 
would  revive  if  there  were  no  heirs  in  his  natural  family. 
But  he  only  forfeits  rights  to  the  extent  to  which  he  acquires 
others ;  therefore,  if  his  adoption  is  only  by  the  husband,  he 
continues  to  inherit  to  his  natural  mother ;  if  it  is  only  by 
the  wife,  he  continues  to  inherit  to  his  natural  father  (u). 

§  1G3.  A  question  of  very  great  importance,  which  seems 

plain  enough  in  theory,  but  which  appears  to  be  still  unset- 

Kffoct  of  an  in-    tied,  is  as  to  tho  effect  of  an  invalid  adoption.     Prima  facie 

valid  ad«»ptioii.     ^^^^  would  imagine  that  it  would  confer  no  rights  in  the 

adoptive  funiilyi  and  take  away  no  rights  in  the  natural 
. 1 

(r)  V.  May.,  iv.  6,  §  25. 
(5)  Punjab  Oust.  8L. 

(0  1  Gib.  95,  citing  Duttaka  Miinamsa,  i.  {  81,  3^;  vi.  §  9;  lliUk<Lani,  i.  10, 
§  1  note.  §  82,  note, 
(u)  Tbesawalcmo,  U.  §  2. 
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family.  The  claim  to  enforce  rights  in  the  former  family, 
or  to  resist  them  in  the  latter,  most  depend  upon  a  change 
of  status,  and  if  the  adoption,  upon  which  such  change 
depended,  were  invalid,  it  would  seem  as  if  no  change  could 
have  taken  place.  But  there  certainly  is  much  authority 
the  other  way.  I  have  already  (§  121)  noticed  the  texts 
which  award  maintenance  to  a  son  adopted  out  of  an  inferior 
class,  and  suggested  that  they  are  merely  a  survival  from  a 
time  when  such  adoptions  were  in  fact  valid,  though  less 
efficacious  than  others  {v).  A  text  is  also  ascribed  to  Manu 
which  lays  down  that  "  He  who  adopts  a  son  without  observ- 
ing the  rules  ordained,  should  make  him  a  participator  of 
the  rites  of  marriage,  not  a  sharer  of  wealth.^'  This  text 
seems  to  be  interpreted  as  applying  to  a  person  who  makes 
an  adoption  without  observing  the  proper  forms  (u;) .  Sir  Madrms. 
Thomas  Strange  cites  these  texts,  as  establishing  that  a 
person  may  b6  adopted  under  circumstances  which  will 
deprive  him  of  his  rights  in  one  family,  without  entitling 
him  to  more  than  maintenance  in  the  other.  But  he  ques- 
tions the  proposition  in  a  note,  and  refers  to  Mr.  Sutherland 
as  being  of  opinion  that  if  the  adoption  were  void  the  natural 
rights  would  remain  ((c).  In  one  old  case  the  pandits  of  the 
Budr  Court  of  Madras  laid  it  down,  that  an  adoption  of  a 
married  man  over  thirty  years  of  age,  and  with  three  chil- 
dren, was  invalid,  but  that  he  was  entitled  to  maintenance 
in  the  family  of  his  adopting  father.  The  proposition 
was  cited  before  the  High  Court,  and  approved  of.  The 
approval,  however,  was  extra-judicial,  as  the  High  Court 
considered  that,  they  were  bound  by  former  decrees  to  treat 
the  adoption  as  valid,  and  actually  awarded  the  plaintiff  his 
full  rights  as  adopted  son  (y).  In  a  later  case,  where  a  boy 
had  been  adopted  by  a  widow  without  any  authority,  it  was 
held  that  the  adoption  was  wholly  invalid,  and  gave  the  boy 
no  right  to  maintenance.  The  Court  said  :  "  in  reason  and 
good  sense  it  would  hardly  seem   a  matter  of  doubt  that 


(r)  See  per  eur.  Dausini  ▼.  Amhahay^  1  Mad.  H  0.  867- 
(tr)  Dattaka  Mimamsa,  ▼.  §  45;  Dattaka  Cbandrika,  ii.  §  17  ;  vi.  §  8. 
\r)  1  Stra.  H.  L.  82. 
(v)  AyyavH  t.  tf  ^htdaichif  1  Mad.  U.  C.  46. 


166  RESULTS    OF   ADOPTION 

where  no  valid  adoptioiii  in  other  wordsj  no  adoption,  lias 
taken  place,  no  claim  of  right  in  respect  of  the  legal  relation- 
ship  of  adoption  can  properly  be  enforced  at  law.'*  The 
Oourt  also  expressed  their  opinion  that  the  natural  rights  of 
the  plaintiff  remained  quite  unaffected  (2). 
Bengal.  §  164.  In  Bengal  the  case  has  twice  arisen  incidentally, 

though  in  neither  instance  in  such  a  manner  as  to  require  a 
decision.  In  the  first  case,  which  was  before  the  Supreme 
Court,  Oolvile,  0.  J.,  said,  '^  It  has  been  said  on  one  side  and 
denied  on  the  other  (neither  side  producing  either  eyidenoe 
or  authority  in  support  of  their  contention)  that  a  Daitaka, 
or  son  given,  would  forfeit  the  right  to  inherit  to  his  natural 
father,  even  though  he  might  not,  for  want  of  suffident 
power,  have  been  duly  adopted  into  the  other  family.  Thia 
proposition  seems  to  be  contrary  to  reason,  but  for  all  thai 
may  be  very  good  Hindu  law.  But  from  the  enquiries  we 
have  made,  we  believe  the  true  state  of  the  law  on  the  sub- 
ject to  be  this.  There  may  undoubtedly  be  cases  in  which 
a  person,  whose  adoption  proves  invalid,  may  have  forfeited 
his  right  to  bo  regarded  as  a  member  of  his  natural  family. 
In  such  a  caso  some  of  tho  old  texts  speak  of  him  as  a  slave, 
entitled  only  to  maintenance  in  the  family  into  which  he 
Dependf  on  per-  was  imperfectly  adopted.  But  one  very  learned  person  has 
ceremonfea '        assured  me,  that  the  impossibility  of  returning  to  his  natural 

family  depends,  not  on  the  mere  gift  or  even  acceptance  of 
a  son,  but  on  the  degree  in  which  the  ceremonies  of  adoption 
have  been  performed ;  and  that  there  is  a  difference  in  this 
respect  between  Brahmans  and  Sudras.  A  Brahman  being 
unable  to  return  to  his  natural  family  if  he  has  received  the 
Brahmanical  thread  in  the  other  family ;  the  Sudra,  if  not 
validly  adopted,  being  able  to  return  to  his  natural  &mily 
at  any  time  before  his  marriage  in  the  other  family.  Even 
if  it  be  granted  tliat  a  person,  merely  because  he  is  a 
Dattaka,  or  son  given,  apart  from  the  performance  of  any 
further  ceremony,  becomes  incapable  of  returning  to  his 
natural  family,  that  rule  would  not  govern  the  case  of  an 
adoption  that  was  invalid  because  tho  widow  had  not  power  to 


(z)  Bawani  v.  Ambahay,  1  Mud.  U.  0.  3G3. 
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adopfc.  For  io  constitute  a  Daitaka,  there  most  be  both  gift 
and  acceptance.  A  widow  cannot  accept  a  son  for  her  husband 
nnlesfl  she  is  duly  empowered  to  do  so^  and^  therefore!  her 
want  of  authoritji  if  it  inyalidates  the  adoption,  also  invali- 
dates the  gift"  (a). 

§  165.  In  the  aboYe  passage,  the  words '^  ceremonies  q/if^  Bale  raggeiied. 
adoption'^  ought  apparently  to  bo  substituted  for  the  words 
"  ceremonies  of  adoption."  The  principle  of  the  rule  sug- 
gested seems  to  be,  that  a  man  cannot  take  his  place  in  his 
natural  family  unless  the  essential  ceremonies  have  been 
performed  in  it,  and  that  if  performed  in  a  wrong  family, 
they  cannot  be  performed  over  again  in  the  right  one.  But 
that  where  no  such  ceremonies  have  followed  upon  the  adop- 
tion, he  can  return,  if  there  has  not  been  a  valid  giving  and 
receiving.  Where  there  has  been  a  valid  giving  and  receiv- 
ing, then,  apparently,  he  could  not  return,  even  though,  in 
consequence  of  some  other  defect,  the  adoption  may  have 
been  so  far  invalid,  as  not  to  invest  the  person  taken  with 
the  full  privileges  of  an  adopted  son. 

§  166.  In  the  other  Bengal  case,  the  Oourt  refused  to 
enforce  specific  performance  of  a  contract  to  give  a  boy  in 
adoption  in  consideration  of  an  annuity.  They  said  that  this 
wocdd  be  a  Kritaka  adoption  which  is  now  invalid,  therefore 
that  the  contract,  "  if  it  were  capable  of  being  carried  out, 
and  were  recognized  by  the  Oourt,  would  involve  an  injury 
to  the  person  and  property  of  the  adopted  son,  inasmuch  as 
if  it  could  be  proved  that  the  boy  was  purchased  and  not 
given,  it  is  very  probable  that  the  adoption  would  be  set 
aside ;  and  if  such  adoption  were  set  aside,  he  would  not 
only  lose  his  status  in  the  family  of  his  adopting  father,  but 
also  lose  his  right  of  inheritance  to  his  natural  parents"  (b). 
In  this  case  there  would  have  been  a  complete  giving  and 
acceptance.  But  if  the  mode  of  doing  so  had  ceased  to  be 
lawful,  it  is  difficult  to  see  how  there  could  be  a  valid  giving 
and  acceptance,  any  more  than  if  the  son  had  been  a  self- 
gpven  or  a  castaway.     It  may  be  suggested  whether  the 

(a)  Br^emutiy  IU^€oomar0$  t.  Nohceoomar,  1  Boul.,  187  (  8.  0.  Bereft.,  641, 
BOie. 

(b)  Ethan  Kishor  ?.  Harts  Chandra,  13  B.  L.  B.,  Appw.  4S  |  8. 0.  SI  Satb.  181. 
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widow : 


iU  effect. 


whole  theory  of  imperfect  adoptions  is  not  a  relic  of  tho 
times  when  some  sorts  of  adoption  were  falling  into  dis- 
favour^ though  still  practised  and  permitted.  The  view 
taken  by  the  Madras  High  Court,  that  an  adoption  must 
either  be  effectual  for  all  purposes,  or  a  nullity,  has  the 
merit  of  being  practical  and  intelligible,  while  doing  sub- 
stantial justice  to  all  parties. 

§  167.  A  foster-child,  that  is,  one  who  has  been  taken 
into  the  ftunily  of  another,  nurtured,  educated,  nuu^ried,  and 
put  forward  in  life  at  his  expense,  as  if  he  were  his  son,  but 
without  the  performance  of  an  actual  adoption,  does  not 
obtain  any  rights  of  inheritance  thereby  (c).  But  a  gift 
made  to  such  a  person  by  his  foster-father,  if  in  other 
respects  valid,  will  not  be  made  void,  merely  because  lie 
was  under  the  mistaken  belief  that  the  foster-son  would  be 
able  to  perform  his  funeral  obsequies  (d). 

§  168.  The  case  of  an  adoption  made  by  a  widow  to  her 
husband,  after  her  husband's  death,  raises  special  consider- 
ations, owing  to  the  double  fact  that  the  person  adopted  haa 
in  general  a  better  title  than  the  person  in  possession,  while 
on  the  other  hand  the  title  of  the  person  so  in  possession 
has  been  a  perfectly  valid  title  up  to  the  date  of  adoption. 
Questions  of  this  sort  arise  in  two  ways.  First,  with  regard 
to  title  to  an  estate;  secondly,  with  regard  to  the  validity  of 
acts  done  between  the  date  of  the  husband's  death  and  the 
date  of  adoption. 

§  169.  It  has  already  been  pointed  out(e)  that  a  widow 
with  authority  to  adopt  cannot  be  compelled  to  act  upon  it 
unless  she  likes.  Consequently,  the  vesting  of  the  inherit- 
ance cannot  be  suspended  until  she  exercises  her  right. 
Immediately  upon  her  husband's  death  it  passes  to  the  next 
heir,  whether  that  heir  be  herself  or  some  other  person,  and 
that  heir  takes  with  as  full  rights  as  if  no  such  power  to 
adopt  existed,  subject  only  to  the  possibility  of  his  estate 
being  devested  by  the  exercise  of  that  power.     But  as  soon 


(c)  2.  Stra.  H.  L.  Ill,  113;    8i4>eIo,  181;  Bhimana  t.  Tayappa,  Had.  D«o. 
of  1801,  124. 

(d)  Abhaehari  t.  Ramaehendrayya,  1  Mad.  U.  0.  898. 

(e)  Ante,  §  104. 
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M  the  power  is  exercised,  the  adopted  son  stands  exactly  in 
the  same  position  as  if  he  had  been  bom  to  his  adoptive 
father,  and  his  title  relates  back  to  the  death  of  his  father 
to  this  extent,  that  he  will  devest  the  estate  of  any  person  in 
possession  of  the  property  of  that  father  to  whom  he  would 
have  had  a  preferable  title,  if  he  had  been  in  existlBnoe  at 
his  adoptive  father's  death.  One  of  the  most  common  cases 
is  an  adoption  by  a  widow,  who  is  herself  heir  to  her  bus-  Deirefti  ettato 
band.     The  resalt  of  such  an  adoption  is  that  her  limited  ^ ' 

estate  as  widow  at  once  ceases.  The  adopted  son  at  once 
becomes  full  heir  to  the  property ;  the  widow's  rights  are 
reduced  to  a  claim  for  maintenance ;  and  if,  as  would  gene- 
rally happen,  the  adopted  son  is  a  minor,  she  will  continue 
to  hold  as  his  guardian  in  trust  for  him  (/).  Where  there 
are  several  widows,  holding  jointly,  one  who  has  authority 
from  her  husband  to  adopt  would,  of  course,  by  exercising 
it,  devest  both  her  own  estate  and  that  of  her  co-widows. 
And  in  the  Mahratta  country,  where  no  authority  is  required, 
it  is  held  that  the  elder  widow  may  of  her  own  accord  adopt, 
and  thereby  destroy  the  estate  of  the  younger  widow,  with- 
out obtaining  her  consent.  The  Court  said,  "  It  would  seem 
to  be  unjust  to  allow  the  elder  widow  to  defeat  the  interest 
of  the  younger  by  an  adoption  against  her  wish.  But,  on 
the  other  hand,  if  the  adoption  is  regarded  as  the  perform- 
ance of  a  religious  duty  and  a  meritorious  act,  to  which  the 
assent  of  the  husband  is  to  be  implied  wherever  he  has  not 
forbidden  it,  it  would  seem  that  the  younger  widow  is  bound 
to  give  her  consent,  being  entitled  to  a  due  provision  for 
her  maintenance,  and  if  she  refuses,  the  elder  widow  may 
adopt  without  it"  {g).  It  was  not  decided,  but  it  seems  to 
be  an  inference  from  the  language  of  the  Court,  that  they 
did  not  think  the  junior  widow  would  have  had  the  same 
right.  Of  course,  an  adoption  would  a  fortiori  devest  all 
estates  which  follow  that  of  the  widow,  such  as  the  right  of 
a  daughter,  or  a  daughter's  son  (Ji), 

if)  Dhurm  DoM  Pandeu  t.  ML  Shama  Soondri,  8  M.  I.  A.  820 1  8.  0. 6  Suih. 
(P.  C.)  43.  Of  coune,  tlie  adopted  ■on  does  not  Uke  any  of  the  property  which 
b  held  by  the  widow  m  her  Birtdhana,  W.  A  B,  90^100. 

tg)  Rakhmabai  v.  Radhabaij  5  Bom.  H.  0.  (A.  0.  J.)  181,  IM.  8et|>o#l  §  174. 

(k)  RamkiBhen  t .  Mi.  Sri  MuU$,  8  S.  D.  807  (489). 
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oate. 


or  of  inferior  §  170.  But  an  adoption  will  equally  devest  the  estate  of 

^^^'  one  who  takes  before  the  widow,  provided  he  would  take 

after  the  son.  For  instance,  where,  in  the  Madras  Presi- 
dency,  «m  nndivided  brother  succeeded  to  aa  impartible 
Zemindary  in  Berbampore,  on  the  decease  of  his  brother^  the 
last  holder,  it  was  held  that  his  estate  was  devested  by  an 
adoption  made  by  the  widow  of  the  latter  after  his  death, 
and  under  his  authority  (»').  On  the  other  hand,  if  the  estate 
has  once  vested  in  a  person  who  would  have  had  a  prefer- 
able title  to  that  of  a  natural-bom  son,  an  adoption  will  not 
defeat  his  title  or  that  of  his  successor,  whether  male  or 
female,  unless  the  successor  be  herself  the  widow  who  makee 
the  adoption.  Both  branches  of  this  rule  are  illustrated  by 
decisions  of  the  Privy  Council.  In  the  first  case,  Qonr 
GhondrabnUee'e  Kishore,   a  2iemindar  in   Bengal,   died  leaving  a  widow 

Ghundrabullee,  and  a  son,  Bhowanee.  Previous  to  his  death 
he  executed  a  document  whereby  he  directed  his  wife  to 
adopt  a  son  in  the  event  of  failure  of  her  own  issue. 
Bhowanee  succeeded  to  the  Zemindary,  married,  came  to  fnll 
age  and  died,  leaving  no  issue,  but  a  widow,  Bhoobom 
Moyee.  Chundrabullee  then  adopted  Bam  Kishore  under  her 
authority.  He  sued  the  widow  of  Bhowanee  for  the  estate. 
It  will  be  remembered  that  under  the  law  of  Bengal  a  widow 
is  the  heir  of  her  husband,  dying  without  issue,  even  though 
he  has  an  undivided  brother.  The  Judicial  Committee  held 
that  the  plaintiff's  suit  must  be  dismissed,  since  his  adoption 
gave  him  no  title  that  was  valid  against  Bhowanee's  widow. 
They  said,  "  In  this  case  Bhowanee  Kishore  had  lived  to  an 
age  which  enabled  him  to  perform,  and  it  is  to  be  presumed 
that  he  had  performed,  all  the  religious  services  which  a  son 
could  perform  for  a  father.  He  had  succeeded  to  the 
ancestral  property  as  heir :  he  had  full  power  of  disposition 
over  it ;  he  might  have  alienated  it :  he  might  have  adopted 

(t)  Raghunadha  v.  BroMO  Kithoro,  8  I.  A.  154 ;  8.  0. 1  Mad.  09 ;  &  C.  S6  BaHk. 
291.  The  faote  of  this  case  eeem  to  bare  been  miiandereiood  by  the  HIgb  Ooori 
of  Bengal,  in  Rally  Proionno  t.  Ooeool  Ohunder,  poit,  §  176,  where  tbefMj 
(8  Gel.  809),  *'  The  property  in  dispute  in  that  oaae  waj  not  a  joint  fSanlly 
property,  and  the  sanriTiug  memben  of  the  joint  family  unjustly  took  jineinMion 
of  it.  by  ezolnding  the  widow  of  the  owner,  who  was  entitled  by  the  Mitakaluum 
law  to  snooeed  to  it"  The  property  was  joint  though  impartible,  and  fe  was 
admitted  that,  as  the  brothers  were  undiYidod,  the  widow  had  no  right  to 
anything  beyond  maintenance. 
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a  son  to  sncceod  to  it  if  he  bad  no  male  issue  of  his  body. 
He  could  have  defeated  every  intention  which  his  father 
entertained  with  respect  to  the  property.     On  the  death  of 
Bhowanee  Kishore>  his  wife  succeeded  as  heir  to  him^  and 
would  have  equally  succeeded  in  that  character  in  exclusion 
of  his  brothers^  if  he  had  had  any.     She  took  a  vested  estate^ 
as  his  widow^  in  the  whole  of  his  property.     It  would  be 
singular  if  a  brother  of  Bhowanee  Kishore^  made  such  by 
adoption,  could  take  from  his  widow  the  whole  of  his  pro- 
perty,  when  a  natural-born  brother  could  have  taken  no 
part.     If  Ram  Kishore  is  to  take  any  of  the  ancestral  pro- 
perty, he  must  take  all  he  takes  by  substitution  for  the 
natural-born  son,  and  not  jointly  with  him.     Whether  under 
his  testamentary  power  of  disposition  Gour  Kishore  could 
have  restricted  the  interest  of  Bhowanee  in  his  estate  to  a 
life  interest,  or  could  have  limited  it  over  (if  his  son  left  no 
issue  male,  or  such  issue  male  failed)  to  an  adopted  son  of 
his  own,  it  is  not  necessary  to  consider  ;  it  is  sufficient  to  say 
that  he  has  neither  done,  nor  attempted  to  do,  this.     The 
question  is,  whether,  the  estate  of  his  son  being  unlimited, 
and  that  son  having  married  and  left  a  widow  his  heir,  and 
that  heir  having  acquired  a  vested  estate  in  her  husband's 
property  as  widoW,  a  now  heir  can  bo  substituted  by  adop- 
tion, who  is  to  defeat  that  estate,  and  take  as  an  adopted 
son  what  a  legitimate  son  of  Gour  Kishore  would  not  have 
taken.     This  seems  contrary  to  all  reason,  and  to  all  the 
principles  of  Hindu  law,  as  far  as  we  can  collect  them.     It 
must  be  recollected  that  the  adopted  son,  as  such,  takes  by 
inheritance  and  not  by  devise.     Now  the  rule  of  Hindu  law 
is,  that  in  the  case  of  inheritance,  the  person  to  succeed 
must  be  the  heir  of  the  last   full    owner.     In    this   case 
Bhowanee  Kishore  was  the  last  full  owner,  and  his  wife 
succeeds,  as  his  heir,  to  a  widow's  estate.     On  her  death 
the  person  to  succeed  will  again  be  the  heir  at  the  death  of 
Bhowanee  Kishore.     If  Bhowanee  Kishore  had  died  nnmar-  UolaM  beir«M  \m 
ried,  his  mother,  Ghundrabullee,  would  have  been  his  heir,  •^^P**"*  indow. 
and  the  question  of  adoption  would  have  stood  on  quite  dif- 
ferent grounds.     By  exercising  the  power  of  adoption,  she 
would  have  devested  no  estate  but  her  own,  and  this  would 
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have  brought  the  case  within  the  ordinary  rule ;  but  no  case 
has  been  produced,  no  decision  has  been  cited  from  the  text 
books,  and  no  principle  has  been  stated,  to  show  that  by  the 
mere  gift  of  a  power  of  adoption  to  a  widow,  the  estate  of 
the  heir  of  a  deceased  son,  vested  in  possession,  can  be  de- 
feated or  devested'^  (&)• 

§  171.  The  case  suggested  by  their  Lordships  at  the  close 

of  the  above  quotation,  was  the  case  which  actually  came 

before  them  for  decision  in  1876.     There  a  Zemindar  in 

Gantur  oaae.        Guntur  in  the  Madras  Presidency  died,  leaving  a  widow,  an 

infant  son,  and  daughters.  The  son  was  placed  in  possession^ 
but  died  a  minor,  and  unmarried.  His  mother  was  then 
placed  in  possession,  and  adopted  a  son,  without  any  autho- 
rity from  her  deceased  husband,  but  with  the  consent  of  all 
the  husband^s  sapindas.  This  was  before  the  decision  in 
the  Ramnaad  case  (§  106),  and  the  Government  refused  to 
recognize  the  adoption,  and  the  adopted  son  was  never  put 
in  possession.  On  the  death  of  the  mother,  the  OoUector 
placed  the  daughters  in  possession,  apparently  treating  the 
heirship  as  one  which  had  still  to  be  traced  to  their  father^ 
the  last  full-aged  Zemindar.  The  Madras  High  Court 
treated  the  adoption  as  invalid,  on  grounds  which  have  been 
already  discussed.  On  appeal,  the  Privy  Council  maintained 
the  adoption,  and  the  right  of  the  adopted  son  to  take  as 
heir.  They  held  that  in  the  Madras  Presidency  the  consent 
of  the  sapindas  was  as  efficacious  for  the  purpose  of  en- 
abling a  widow  to  adopt  in  lieu  of  a  son  who  had  died  without 
issue,  as  it  admittedly  was  where  there  never  had  been  issue 
at  all.  As  to  the  effect  of  the  adoption  they  proceeded  to 
say,  ^^  If,  then,  there  had  been  a  written  authority  to  the 
widow  to  adopt,  the  fact  of  the  descent  being  cast  would 
have  made  no  difference,  unless  the  case  fell  within  the 
authority  of  that  of  ChundrabuUee,  reported  in  10  Moore^in 
which  it  was  decided,  that  the  son  having  died  leaving  a 
widow  in  whom  the  inheritance  had  vested,  the  mother  could 
not  defeat  the  estate  which  had  so  become  vested  by  making 


(k)  Bhoobum  Moyf  ?.  Bam  Kuhore,  10  M.  I.  A.  279,  910 ;  8.  0.  t  Boib. 
(P.O.)  16. 
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an  Adoption,  though  in  pnrsuance  of  a  written  aathority  from 
her  hnsband.  That  authority  does  not  govern  the  present 
case,  in  which  the  adoption  is  made  in  derogation  of  the 
adoptive  mother's  estates ;  and  indeed  expressly  recognizes 
the  distinction''  {I). 

§  171a.  Both  in  Chundrabullee's  case  and  in  the  Guntur 
case  just  cited,  it  seems  to  have  been  assumed  by  the  Judi- 
cial Committee,  that  an  adoption  made  by  a  woman  on  be* 
halt  of  her  deceased  husband  would  always  devest  her  own 
estate,  whether  she  held  as  widow  of  the  person  to  whom 
she  adopted,  or  as  mother  of  the  son  of  that  person.     But 
in  a  more  recent  appeal  before  the  Privy  Council,  it  was 
suggested  that  there  might  be  a  difference  in  that  respect 
between  the  two  cases.     In  the  former  case,  the  adoption 
produces  a  son  who  takes  as  heir  to  his  own  father,  and  as 
such  heir  is  prior  to  the  widow.     But  in  the  latter  case  the 
adoption  produces  a  son  who  is  brother  to  the  last  male 
holder,  and  it  is  to  the  last  male  holder  that  descent  is 
traced.     Now  a  mother  ranks  before  a  brother  as  heir  to 
her  own  son.     Why  then  should  he  destroy  her  estate  f     If 
the  adoption  could  be  treated  as  relating  back  to  the  life  of 
the  deceased,  then  it  would  have  given  him  an  undivided 
brother,  who  would  take  by  survivorship  in  preference  to  the 
mother.     But  it  would  seem  that  no  such  fiction  is  now 
admitted,  (§   178).     In  the  particular  instance  it  was  un- 
necessary to  decide  the  point,  but  it  is  well  worthy  of  atten- 
tion (m).     When  the  adoption  in  Chundrabullee's  case  came 
again  before  the  High  Court,  the  Judges  seemed  to  think 
that  the  son  so  adopted  would  only  take  in  his  proper  place 
and  order  after  the  mother  (n). 

§  172.     It  will  be  observed  that  in  both  the  Madras  cases,  principle  of 
in  which  the  right  of  the  adopted  son  was  affirmed  by  the  *''^* 
Privy  Council,  the  property  had  descended  lineally  from  the 
person  to  whom  the  adoption  was  made.     In  the  Berham- 
pore  case  (§  170),   the  last  male  holder  was  the  person 

(I)  VeUanki  r,  VmOcaia  Bama,  4  I.  A.  1 1  S.  O.  1  VaA.  174 1  8.  O.  S6  Sath.  tl. 
B<ACunt  Money  r.  Ki$hmt  Soonder,  7  Bath.  898. 

(m)  Ranuuawmy  ▼.  Venkatramignf  S  I.  A.  196,  206. 

(n)  Puddo  Kumaree  ?.  Juggut  KUhore,  6  OaL  616,  644 1  refened  on  another 
poiDt,  8  I.  A.  229. 
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Oaaes  in  which     to  whom  the  adoption  waa   made.      In   the   Guntur  case 
bedeteitod.         (§  171)>  there  had  been  an  intermediate  descent  to  his  own 

son,  and  on  his  death  without  issue  the  Zemindarj  had 
reverted  to  the  person  making  the  adoption,  who  was  at 
once  his  mother  and  his  father's  widow.  Two  different 
cases,  however,  have  arisen.  First,  where  the  property  has 
descended  to  A.  the  son  of  B.  to  whom  the  adoption  is  made, 
afl  in  the  Ountur  case,  but  has  passed  at  his  death  to  a  per- 
son different  from  the  widow  who  makes  the  adoption. 
Secondly,  where  the  property  has  descended  from  A.,  and 
the  adoption  has  been  made  to  B.,  a  collateral  relation  of  A. 
Let  it  be  assumed  that  the  adopted  son  of  B.  would  in  each, 
case  have  been  the  heir  to  A.,  if  he  had  been  adopted  pre- 
viously to  the  death  of  A.  The  question  arises,  whether,  if 
he  is  adopted  subsequently  to  the  death,  he  will  devest  the 
estate  of  the  person  who  has  taken  as  heir  of  A.  It  haa 
been  held  that  he  will  not. 
Madni  deoifioii.       §  1^3.    The  first  point  was  decided  in  a  Madras  case. 

There  N.  had  died,  leaving  a  widow  the  first  defendant,  and 
a  son,  Sitappah,  by  another  wife.  Sitappah  died  unmarried, 
and  thereupon  his  stepmother,  the  first  defendant,  adopted 
Munisawmy,  who  was  the  son  of  one  Bali.  Bali  sued  as 
guardian  of  his  son  to  establish  the  adoption.  Its  validity 
was  conceded  by  the  High  Court.  It  seems  to  have  been 
admitted  in  argument  that  the  first  defendant,  as  stepmother, 
was  not  the  heir  of  Sitappah,  and  that  Bali  was  his  heir. 
Upon  this  the  High  Court  held  that  the  adoption  conveyed 
no  title  to  the  property.  They  said,  *'  Even  if  it  be  consi- 
dered that  N.'s  widow  possessed  or  acquired  in  1870  (the 
date  of  Sitappah's  death)  power  to  adopt  a  son  to  her  hus- 
band, it  has  to  be  determined  whether,  according  to  Hindu 
law,  any  adoption  could  then  be  lawfully  made  by  her.  The 
principle  of  the  decision  of  the  Privy  Council  in  the  case 
reported  in  10  Moore's  Indian  Appeals,  279,  {ante  §  170) 
appears  to  us  to  govern  this  case,  and  show  that  it  could 
not.  Chinna  Sitappah  had  inherited  his  father's  property ; 
''  He  had  full  power  of  disposition  over  it ;  he  might  have 
alienated  it ;  he  might  have  adopted  a  son  to  succeed  to  it» 
if  he  had  no  male  issue  of  his  body.     He  could  have  do- 
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feated  every  infcention  which  his  father  entertained  with 

respect  to  the  property."     On  the  death  of  Ohinna  Sitappah, 

the  next  heir,  it  is  here  admitted,  wi(&  Bali  Beddy,  who  is 

the  natural  father  of  the  minor  plaintiff,  and  who  has  also 

other  sons.     The  inheritance  having  passed  in  1870  to  Bali 

Reddy,  still  remains  in  him ;  and  we  most  hold  upon  the 

anthority  cited,  that  the  estate  of  the  deceased  son,  thus 

vested  in  possession,  cannot  be  defeated  and  devested"(o). 

§  174.     The  second  point  arose  both  in  Bombay  and  in  Bombay 

Bengal.     In  the  Bombay  case  the  facts  were  as  follows  :^  ^^ 

A. 


Anandnun  Bobharam 

=  Sarkbfii,  =  Bakhmabai. 

[adopta 
Badrioas. 

Anandram  and  Sobharam  were  undivided  brothers,  who  died 
leaving  widows  but  no  male  issue.  Anandram  died  first, 
therefore  his  whole  interest  passed  to  Sobharam,  and  on  the 
death  of  the  latter  the  entire  property  vested  in  his  widow 
Rakhmabai.  After  the  death  of  Sobharam,  Sarjabai,  widow 
of  Anandram,  adopted  a  son.  Thereupon  a  creditor  raised 
the  question,  whether  he  took  the  estate  of  Sobharam.  It 
was  argued  that  the  case  in  10  M.  I.  A.  279  {ante  §  170) 
established  that  an  adoption  can  never  be  held  valid,  which 
has  the  effect  of  devesting  an  estate  once  vested.  Upon  that 
however  Melvill,  J.  remarked,  "  In  that  case  A.  claimed,  by 
virtue  of  adoption,  an  estate  which  B.  had  inherited  from  O. 
Even  if  A.  had  been  a  natural-born  son,  B.  and  not  A.  would 
have  been  the  heir  of  0. ;  and  it  was  held  that  under  such 
circumstances  A.  could  not  defeat  B.'s  estate.  There  would 
seem  to  be  no  room  for  doubt  on  this  point,  and  the  decision 
in  that  case  certainly  does  not  support  the  argument  (which 
is  moreover  at  variance  with  the  decision  in  Rakhmabai  v. 
Radhabai)  (p),  that  an  adoption  can  in  no  case  operate  to 
defeat  an  interest  once  vested."  The  same  Judge,  however, 
expressed  a  strong  opinion  that  the  adoption  would  not  be 
valid  on  the  ground  suggested  by  the  Judicial  Committee  in 

(o)  Annamah  ▼.  Mahhu  Bali  Rtddy,  8  Mad.  H.  0.,  106. 
ir)  6  Bora.  H.  C.  (A.  C  J.)  181  ani€,  {  109. 
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Bapoband  v, 
BakbmaUi: 


differs  from 
Madraa  mling. 


the   Bamnacid    case   (q).    He  summarised  their  views  as 
follows :— '^In  other  words^  when  the  estate  is  vested  in  the 
widow^  she  may  adopt'without  the  consent  of  reversionerSi 
but  when  the  estate  is  vested  in  persons  other  than  the 
widow>  and  the  immediate  effect  of  an  adoption  would  be  to 
defeat  the  interest  of  those  persons^  then  justice  requires 
that  their  consent  should  be  obtained.      This   proposition 
seems  very  reasonable  and  just/'     He  distinguished  the  case 
from  that  of  Hakhmabai  v.  Badhabai  by  saying :  "  The  two 
widows  being  equally  bound  to  take  the  measures  necessary 
to  secure  their  husbands'  future  beatitude^    the  younger 
widow,  who  by  withholding  her  consent,  ignores  the  religi- 
ous obligation  imposed  upon  her,  has  no  right  to  complain 
of  injustice  if  the  adoption  be  made  by  the  elder  without  her 
consent.     But  it  does  not  follow  that  the  plea  of  injustice  is 
to  be  equally  disregarded  where  it  is  put  forward  by  a  per- 
son who  is  under  no  such  religious  obligation.     In  Bakh' 
mahai  v.  Badhabai  it  was  certainly  laid  down  in  the  broadest 
terms  that  in  the  Mahratta  country  a  Hindu  widow  may, 
without  the  consent  of  her  husband's  kindred,  adopt  a  son 
to  him,  if  the  act  is  done  by  her  in  the  proper  and  bonA 
fide  performance  of  a  religious  duty,  and  neither  capriciously 
nor  from  a  corrupt  motive.     But  the  Judges  by  whom  that 
case  was  decided  were  not  dealing  with  an  adoption  which 
would  have  had  the  effect  of  devesting  an  estate  vested  in 
a  relative  other  than  a  widow,  nor  in  any  of  the  decided 
cases  on  which  they  relied  was  the  validity  of  such  an  adop- 
tion in  issue.     It  does  not  appear  to  me  that  the  authorities 
quoted  would  be  sufficient  to  support  the  validity  of  an 
adoption  working  such  manifest  injustice"  (r). 

§  175.  As  a  matter  of  fact,  the  Court  found  that  Sob- 
haram's  widow  had  given  her  consent  to  the  adoption,  so  the 
whole  of  the  above  discussion  was  extra-judicial.  It  ¥rill, 
of  course,  be  observed  that  the  Madras  and  the  Bombay 
Courts  went  upon  different  grounds.     The  Madras  Court 


(o)  OolUctar  qf  Madura  ?.  MooUoo  Ramalinga,  12  M.  I.  A.  897  }  8. 0.  1  B.  L. 
B.  (P.  O.)  1  J  S.  0.  10  Suth.  (P.  0.)  17,  anU.i  107. 
(r)  Rupchand  v.  Rakhmabai,  8  Bom.  H.  0.  (A.  0.  J.)  114. 


DIVB8TINQ  OF  PRSVIOUS  S8TATI.  177 

considered  that  the  question  was  decided  by  the  anthority 
of  the  Privy  Conncil.  Bnt  there  was  this  difference  between 
the  two  cases,  that  in  OhundrabulMs  case,  the  adopted  son, 
if  natnral-bom,  would  not  have  been  heir  to  the  property 
he  claimed.  In  the  Madras  case  he  certainly  would  have 
been.  This  was  pointed  out  by  the  Bombay  High  Court  («). 
Their  judgment  proceeded  upon  the  ground  that  the  adop- 
tion itself  was  invalid.  No  objection  of  that  sort  could  be 
taken  in  the  Bengal  case,  and  there  the  judgment  went  upon 
different  grounds  from  those  taken  in  either  of  the  cases 
last  cited.     The  facts  of  it  were  as  follows  : — 

§     176.  P.  and  B.  named  in  the  annexed  table  were  un-  BisfU  dtdtioB. 
divided  brothers,  who  held  their  property  in  the  quasi- 
severalty  of  the  Bengal  law.     P.  by  his  will  bequeathed  his 

'    A.  diMl826. 


p.  diM  1861  B.  di6f  1846 

=  B.  O.  di6f  1864,  I 

I  K.  diM  1866 

dftiif  htor  ■■  BaiBMoond^ry 

dl«f  ebildloM  af  Ur  b«r  who  io  1876  adopta 

fatber  and  before  ber  moiber.  Kallt  PBoeoNNO,  tK$  j^ainiig, 

share  to  his  widow  B.  D.  for  life,  and  after  her  to  the  sons 
of  his  daughter,  if  any,  subject  to  trusts,  legacies  and  annui- 
ties. The  daughter  died  without  issue  during  the  widow's 
life,  and  at  her  death  the  widow  made  a  will,  bequeathing 
the  property  to  the  defendant  as  executor,  for  religious  pur- 
poses.  K.  died  in  1865,  leaving  to  his  widow  authority  to 
adopt  If  she  had  exercised  that  authority  prior  to  the 
death  of  B.  D.,  there  can  be  no  doubt  that  the  son  adopted 
to  K.  would  have  been  the  heir  of  his  grand-uncle  P.,  and 
would  have  been  entitled  to  set  aside  the  will  of  B.  D.,  and 
to  claim  the  property  of  P.,  so  far  as  he  had  not  disposed  of 
it  by  his  will.  But  the  power  was  not  exercised  till  1876. 
When  the  suit  was  brought  by  the  adopted  son,  the  Court 
held  that  he  could  not  succeed.  At  the  death  of  B.  D.  the 
whole  property  of  P.  must  have  vested  in  some  one  who 
was  then  the  heir  of   P. ;  or  if  there  was  no  such  heir  in 


(ff)  See  aleo  the   remarke  made  nptm  it  bj  the  Bengal  Hifb  Court  la  Ram 
So^ndur  T.  8urbmnt§  Do$stf,  tt  Saib.  111. 


178  BBSULTS   OF  ADOPTION. 

existence,  it  mast  have  passed  to  Govemment  by  escheat. 
The  Court  held>  upon  a  review  of  all  the  cases,  that  there 
was  no  authority  for  holding  that  an  estate,  which  had  onoe 
▼ested  in  a  person  as  heir  of  the  last  full  owner,  conld  be 
subsequently  devested  by  the  adoption  of  a  person  who 
would  have  been  a  nearer  heir,  had  his  adoption  taken  place 
previously  to  the  death.  They  considered  that  the  inheri- 
tance could  not  remain  in  a  sort  of  latent  abeyance,  subject 
to  be  changed  from  one  heir  to  another,  on  the  happening 
of  an  event  which  might  never  take  place,  or  only  at  some 
indefinite  future  time  {i).  Some  passages  in  the  judgment 
are  more  broadly  expressed  than  they  would  have  been  if 
the  Court  had  not  misconceived  the  &cts  of  the  case  in  the 
Privy  Council  from  Berhampore  (u).  But  the  decision 
itself,  coupled  with  the  other  dases  cited,  seems  to  lead  to 
Rolds.  the  following  conclusions:  Firai,  whei*e  an  adoption  is  made 

to  the  last  male  holder/  the  adopted  son  will  devest  the 
estate  of  any  person,  whose  title  would  have  been  inferior 
to  his,  if  he  had  been  adopted  prior  to  the  death.  Secondly, 
where  the  adoption  is  not  made  to  the  last  male  holder, 
but  is  made  by  the  widow  of  any  previous  holder,  it 
will  perhaps  devest  her  estate,  subject,  however,  to  the 
doubt  suggested  in  §  171a.  Thirdly,  under  no  other  cir- 
cumstances will  an  adoption  made  to  one  person  devest  the 
estate  of  any  one  who  has  taken  that  estate  as  heir  of  an- 
other person.  All  these  rules  seem  to  be  consistent  with 
natural  justice.  In  the  first  case,  the  object  of  an  adoption 
is  to  supply  an  heir  to  the  deceafied.  That  heir,  when 
created,  properly  takes  precedence  over  any  one  who  is  a 
less  remote  heir.  Further,  the  services  which  he  renders  to 
the  deceased  are  fitly  rewarded  by  the  estate.  In  the  second 
case,  the  widow  who  makes  the  adoption  exercises  a  discre- 
tion which  may  be  intended  to  produce  a  preferable  heir  to 
herself.     Naturally  she  takes  the  consequences.     But  in  the 


(0  Rally  Proionno  ▼.  Qocool  Chunder,  2  Oal.  295.  followed  in  a  kUr  ^mmm^ 
when  it  wai  held  thftt  it  m&de  no  diiference  that  tne  delay  in  adoption  liad 
arieen  from  the  fraud  of  the  person  who  took  the  estate  in  dofaolt  of  adopikw. 
NileoniMl  ▼.  JoUndro,  7  Oal.  178. 

(ti)  See  anU,  i  170,  note. 
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third  case^  ihere  can  be  no  reason  why  an  adoption  which 
18  intended  to  benefit  A.  shoald  disturb  the  succession  to  the 
estate  of  B.,  who  receives  no  benefit  from  it,  and  who  has 
not  been  consulfced  upon  it|  or  been  instrumental  in  bringing 
it  about. 

§  177.  In  Bengal,  where  a  &ther  has  the  absolufce  power  Boa'iMUto 
of  disposing  of  his  property,  he  may  couple  with  his  ^*  ^^  ' 
authority  to  the  widow  to  adopt,  a  direction  that  the  estate 
of  the  widow  shall  not  be  interfered  with  during  her  life,  or 
indeed  any  other  condition  derogating  from  the  interest 
which  would  otherwise  be  taken  by  the  adopted  son  (v).  In 
proyinces  governed  by  the  Mitakshara  law,  where  a  son 
obtains  a  vested  interest  in  his  father's  property  by  birth, 
such  a  direction  would  be  invalid,  unless  the  property  to 
which  it  related  was  the  self-acquisition  of  the  father  (to), 
It  has  been  held  in  Bombay,  that  if  the  parent  of  the  boy, 
when  giving  him  in  adoption,  expressly  agree  with  the 
widow  that  she  shall  remain  in  possession  of  the  property  dur- 
ing her  lifetime,  and  she  only  accepts  the  boy  on  those  terms, 
the  agreement  will  bind  him,  as  being  made  by  his  natural 
guardian,  and  within  the  powers  given  to  such  guardian  by 
law  (c).  In  a  later  case,  however,  before  the  Privy  Oouncil 
the  effect  of  a  similar  agreement  was  much  discussed,  and 
not  determined.  The  Oommittee  refused  to  decide  more 
than  that  such  an  agreement  was  not  absolutely  void,  and 
therefore  might  be  ratified  by  the  youth  on  arriving  at  full 
age  (y).  A  fortiori,  an  agreement  by  the  adopted  son  him- 
self when  of  full  age,  waiving  his  rights  in  favour  of  the 
widow,  would  be  valid  (z).  And  he  may  after  adoption  re- 
nounce all  rights  in  his  adopted  family,  but  this  will  not 
restore  him  to  the  position  he  has  abandoued  in  his  natural 
family.    Upon  his  renunciation  the  next  heir  will  succeed  (a). 

§  178.     The  second  question  which  arises  in  the  case  of  an  Son's  righte date 
from  MopUon. 

(v)  Badhamons§  ▼.  Jadvhnarain,  8.  D.  of  1865, 180 ;  l*ra$unnomoyi$  ?.  Ram* 
Boonder.  8.  D.  of  1860,  163. 

(w)  Narainah  ▼.  Savoohhady^  Mod.  Dec-  of  1854,  117> 

tv)  Chitko  RaghuruUk  t.  Janaki,  U  Bom.  U.  O.  100. 

(y)  Ramasawmi  ▼.  Veneataramaiyan,  6  I.  A.  106 ;  8.  0.  1  Mad.  01. 

(t)  Mt.  Tarn  JfuAM  t.  Dev  Narayun,  8  B.  D.  887  (516)  |  S  W.  MaoN.  188  ; 
Mt  fihiLffohnlttj  V.  Chmodhry  Bholayiatht  15  Soth.  68. 

{a)  Rnvt^  Uhuir  v.  Roopihunker,  2  Uor.  6o0,  062,  665,  [718]. 
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adoption  by  a  widow  after  her  husband's  death,  is  as  to  the 
date  at  which  the  rights  of  the  adopted  son  arise.  It  haa 
been  suggested  that  a  son  so  adopted  must  be  considered  as 
a  posthumous  son>  and  that  his  rights  would  relate  back  to 
the  death  of  the  father  when  he  ought  to  be  considered  as 
haying  been  bom,  or  even  to  the  date  of  the  authority  to 
adopt,  when  he  ought  to  be  considered  as  having  been  con- 
ceived. The  whole  of  the  authorities  on  the  point  were 
examined  in  an  elaborate  judgment  of  the  Sudder  Oourt  of 
Bengal,  which  was  appealed  against,  and  adopted  in  its 
entirety  by  the  Privy  Oouncil,  and  which  may  be  considered 
as  having  settled  the  question  (6).  The  point  for  decision 
in  the  case  was,  whether  a  widow,  who  had  received  an 
authority  to  adopt,  was  thereby  debarred  from  suing  for  her 
husband's  estates  in  her  own  right.  It  was  argued  that  she 
must  be  considered  as  a  pregnant  widow,  and  could  only 
sue  on  behalf  of  the  son  whom  she  was  about  to  bring  forth. 
The  Court  refused  to  act  upon  any  such  fanciful  analogy, 
and  laid  it  down  that  although  a  son,  when  adopted,  entered 
at  once  into  the  full  rights  of  a  natural-born  son,  his  rights 
could  not  relate  back  to  any  earlier  period.  Till  he  was 
adopted,  it  might  happen  that  he  never  would  be  adopted ; 
and  when  he  was  adopted,  his  fictitious  birth  into  his  new 
family  could  not  be  ante-dated.  It  must  not,  however^  be 
supposed  that  an  adopted  son  would  necessarily  have  to 
acquiesce  in  all  the  dealings  with  the  estate  between  the 
death  of  his  adoptive  father  and  his  own  adoption.  The 
How  far  he  may  Validity  of  thoso  acts  would  have  to  be  judged  of  with  refer- 
acu  o^wWow'**  ^^^^  ^  their  own  character,  and  the  nature  of  the  estate 

held  by  the  person  whom  he  supersedes.  Where  that  per- 
son, as  frequently  happens,  is  a  female,  either  a  widow,  a 
daughter,  or  a  mother,  her  estate  is  limited  by  the  usual 
restrictions  which  fetter  an  estate  which  descends  by  in- 
heritance from  a  man  to  a  woman.  These  restrictions  exist 
quite  independently  of  the  adoption.  The  only  effect  of  the 
adoption  is  that  the  person  who  can  question  them  springs 


(b)  BamundoMM  t.  Mt.  Tarinee,  8.  D.  of  1860.  MS  i  7  M .  I-  A.  160.    8m 

eoUeoted,  8  M  Dig.  180.  ;  Narain  Mai  ?.  Kooer  Narain,  6  Gal.  861.  |  BamhM 
Y.  Lolf/iman,  6  Bom.  680. 
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into  existence  at  onoei  whereas  in  the  absence  of  an  adop- 
tion he  would  not  be  ascertained  till  the  death  of  the 
woman.  If  she  has  created  any  incmnbrances,  or  made  any 
alienations  which  go  beyond  her  legal  powers,  the  son  can 
set  them  aside  at  once.  If  they  are  within  her  powerSi  he 
is  as  mnch  bound  by  them  as  any  other  reversioner  would 
be  (e).  And  he  is  also  bound,  even  though  they  were  not 
fully  within  her  powers,  provided  she  obtained  the  consent 
of  the  persons  who,  at  the  time  of  the  alienation,  were  the 
next  heirs,  and  competent  to  give  validity  to  the  transac- 
tion (d).  One  recent  case  goes  a  good  deal  beyond  this. 
A  widow  adopted  a  son  under  the  authority  of  her  husband. 
She  succeeded  him  as  his  heir,  and  made  an  alienation,  and 
then  adopted  another  son.  The  Court  held  that  the  aliena- 
tion was  good  as  against  the  second  adopted  son  {e).  The 
decision  was  given  without  any  inquiry  as  to  the  propriety 
of  the  alienation,  and  was  rested  on  the  authority  of 
OhundrabulMs  case  (/).  It  does  not  seem  to  have  occurred 
to  the  Court  that  a  mother  had  no  more  than  a  limited 
estate,  which,  upon  the  authority  of  the  case  cited,  was 
devested  by  the  adoption.  The  son  then  came  in  for  all 
rights  which  had  not  been  lawfully  disposed  of,  or  barred, 
during  the  continuance  of  that  estate  {g). 

$  179.  I  am  not  aware  of  any  case  which  has  raised  the  ^ffeSlB?^^** 
same  question,  where  the  person  whose  estate  was  devested 
by  adoption,  was  a  male,  and  therefore  a  full  owner.  But 
I  conceive  the  same  rule  would  apply.  Until  adoption  has 
taken  place  he  is  lawfully  in  possession,  holding  an  estate 
which  gives  him  the  ordinary  powers  of  alienation  of  a 
Hindu  proprietor.  No  doubt  he  is  liable  to  be  superseded ; 
but  on  the  other  hand  he  never  may  be  superseded.     It 


(c)  Kith^nmunnf^  t.  Oodteunt,  8  8.  D.  tSO  (854)  i  Rnn%kiMh^n  t.  MU 
Slr«fniii«#,  8  R.  D.  867  (480),  eipUined,  7  M.  I.  A.  178  t  Doorga  Snondurm  r. 
O^wttptrtad,  a  D.  of  IdM,  1/0 ;  Sroendh  Roy  t.  RuttunmuUa,  8.  D.  of  1S69, 
4S1  I  Manikmulla  r.  ParbuttM,  ib.  616. 

id)  Rnikristo  w.  Kishor^,  8  Sath.  14. 

(tf)  Oohindonnth  t.  Ramknfuiy,  84  Both.  183,  approved  p«r  enr.  JTo/iy 
Pnunnnc  t.  Ooeool  Chunder^  S  Cfal.  807. 

(f)  BKoobum  Moyt€  t.  Ham  KUhcr^,  10  M.  I.  A.  870  t  6.  G.  8  6aih.  (P.  0.) 
16)  nnte^  {  I/O. 

(9)  Sr«  M  to  the  effect  of  Act4  done  daring  the  fH«te  of  a  woman,  pofi,  §  686. 


182  KBITBIMA   ADOPTION. 

would  be  intolerable  tbat  be  sbould  be  prevented  £rom 
dealing  witb  bis  own>  on  account  of  a  contingency  wbich 
may  never  bappen.  Wben  tbe  contingency  baa  bappened, 
it  would  be  most  inequitable  tbat  tbe  purcbaser  sbould  be 
deprived  of  rigbts  wbicb  be  obtained  from  one  wboj  at  tbe 
timCj  was  perfectly  competent  to  grant  tbem.  Accordingly, 
wbere  tbe  brother  of  tbe  last  bolder  of  a  Zemindary  was 
placed  in  possession  in  ]869>  and  subsequently  ousted  by 
an  adoption  to  tbe  late  Zemindar^  the  Privy  Oouncil  beld 
tbat  he  could  not  be  made  accountable  for  mesne  profits 
from  tbe  former  date.  Their  Lordships  said^  ''  At  tbat  time 
Bagbunada  was^  in  default  of  a  son  of  Adikonda^  natural  or 
adopted^  unquestionably  entitled  to  tbe  Zemindary.  The 
adoption  took  place  on  the  20th  November^  1870^  and  the 
plaint  states  that  the  cause  of  action  then  accrued  to  tbe 
plaintiff.  The  plaint  itself  was  filed  on  the  I5tb  December^ 
1870,  and  there  is  no  proof  of  a  previous  demand  of  posses- 
sion. Their  Lordships  are  of  opinion  tbat  the  account  of 
mesne  profits  sbould  run  only  from  tbe  conmiencement  of 
tbe  suit''  (h). 
Widow  cannot  §  180.  It  is  hardly  necessary  to  say  that  as  under  the 
adopt  to  henelf.  pyflinary  Hindu  law  an  adoption  by  a  widow  must  always  be 

to  her  husband,  and  tor  his  benefit,  an  adoption  made  by 
her  to  herself  alone  would  not  give  tbe  adopted  child  any 
right,  even  after  her  death,  to  property  inherited  by  her 
from  her  husband  (t).  Nor,  indeed,  to  her  own  property, 
however  acquired,  such  an  adoption  being  nowhere  recognis- 
ed as  creating  any  new  itatui,  except  in  Mitbila,  under  the 
Dancing  girla.     Kritrima  system.     But  among  dancing  girls  it  is  customary 

in  Madras  and  Western  India  to  adopt  girls  to  follow  their 
adoptive  mother's  profession,  and  the  girls  so  adopted 
succeed  to  their  property.  No  particular  ceremonies  are 
necessary,  recognition  alone  being  sufficient  (i).  In  Cal- 
cutta and  Bombay,  however,  such  adoptions  have  been  held 


(h)  Raghunadha  ▼.  DroMo  KUhoro,  8  I.  A.  154,  108;  8.  C.  1  Mad.  60|  B.  0. 
25  Buth.  291.    Ab  to  alienaiioni  by  tbe  fatbor  bimaolf,  9eepo$i,  {  197* 

(f )  Chowdhry  Pudum  ▼.  Koer  Oodey,  12  M.  I.  A.  850 :  8.  0.  12  Bath.  (P.  0.) 
1 :  8.  0.  2  B.  L.  tt.  (P.  0.)  101.  «        w       . 

(k)  Venkataehellum  v.  Vmkata$awmy,  Mad.  Dec.  of  1856,  65 ;  Stra.  Man.  { 
U8,  09 ;  Steele,  185,  186. 
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illegal  (I).  And  it  seems  probable  that  the  recognizecl  im- 
morality ot  the  class  of  dancing  girls  might  lead  the  Oourts 
generally  to  follow  this  view(m). 

§  181.  Ebitbima  adoption. — According  to  the  DaitaJea  f^^^^ 
Mimamsa,  the  Kritrima  form  is  still  recognized  by  the 
general  Hindu  law,  since  the  modem  rule  which  refoses  to 
recognize  any  sons  except  the  legitimate  son  and  the  son 
given  includes  the  Kritrima  under  the  latter  term  (n).  But 
the  better  opinion  seems  to  be  that  this  form  is  now  obsoletOi 
except  in  the  Mithila  country,  where  it  is  the  prevalent  spe- 
cies (o)  •  The  cause  of  its  continuance  in  Mithila  is  attributed 
by  Mr.  MacNaghten  to  the  rule  which  exists  there,  which 
forbids  an  adoption  by  a  widow  even  with  her  husband's 
authority.  As  the  tendency  of  man  is  to  defer  an  adoption 
until  the  last  moment,  the  form  which  could  be  most  rapidly 
and  suddenly  carried  out,  naturally  found  most  favour  (j>). 

§  182.  The  Kritrima  son  is  thus  described  by  Manu  (q) :  Deforibed. 
"  He  is  considered  as  a  son  made  (or  adopted)  whom  a  man 
takes  as  his  own  son,  the  boy  being  equal  in  class,  endued 
with  filial  virtues,  acquainted  with  (the)  merit  (of  performing 
obsequies  to  his  adopter)  and  with  (tlie)  sin  (of  , omitting 
them)."  The  Mitakshara  adds  the  further  definitioh ''  being 
enticed  by  the  show  of  money  or  land,  and  being  an  orphan 
without  &ther  or  mother ;  for,  if  they  be  living,  he  is  subject 
to  their  control"  (r). 

^  183.  The  consent  of  the  adoptee  is  necessary  to  an 
adoption  in  this  form  (a),  and  the  consent  must  be  given  in 
the  lifetime  of  the  adopting  father  (0.  This  involves  the 
adoptee  being  an  adult.  Consequently  there  appears  to  be  only  tdoli. 
no  limit  of  age.  The  initiatory  rites  need  not  be  performed 
in  the  family  of  the  adopter,  and  the  fact  that  those  rites, 

Cl)  Heneower  ?.  nan$coiO0rt  S  M.  Dig.  183 1  Ifaihura  ?.  Emu,  4  Bom.  546. 

Im)  Sea  ante,  |  61. 

In)  Dattaka  If  imtinta,  ii.  §  66. 

(o)  Bath.  87B.  663,  674 1  6  Dia.  276 ;  2  Sim.  H.  L.  202  :  note  to  BvipuUn  ▼. 
Indranund,  2  8.  D.  178  (221) ;  MadbaTiya,  {  82. 

(p)  1  W.  MaoN.  97. 

U)  MaoQ,  is.  §  169. 

if)  MiUkihara,i.  11, J  17. 

Uj  Bath.  Bjn,  673  i   Bandhayana,  H.  2,  14  t  2  W.  MaoN.  196. 

(Q  BulputUe  ▼.  Indranund.  2  8.  D.  178  (221)  t  Dwgopal  w,  Moopun,  6  8. 
D.  271  (310) ;  Luchman  ▼.  Mohun,  16  Soth.  179. 
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including  the  upandyana,  have  already  been  performed  in 
the  natural  family  is  no  obstacle  (u).  Even  marriage  can  be 
no  obstacle^  for  it  is  stated  by  Keahuba  Miara  in  treating  of 
this  species  of  adoption  that  a  man  may  even  adopt  his  own 
father  (t;). 

Norartriotioni         §  184.  The    great    distinction    between  this  species   of 

adoption  and  the  dattdka,  appears  to  be  that  the  fiction  of  a 
new  birth  into  the  adoptive  &mily,  with  the  limitations 
consequent  upon  that  fiction^  do  not  exist.  A  KrUrima  son 
''  does  not  lose  his  claim  to  his  own  &mily^  nor  assnme  the 
surname  of  his  adoptive  father;  he  merely  performs  obse- 
quies, and  takes  the  inheritance''  {w).  Hence  any  person 
may  be  adopted  who  is  of  the  same  tribe  as  his  adopterj 
even  a  father  as  above  stated,  or  a  brother.  In  one  case, 
from  the  Mithila  district,  it  was  stated  by  the  Pandits  and 
held  by  the  Court  that  an  adoption  of  an  elder  brother  by 
the  younger  was  invalid  {x).  But  Mr.  MacNaghten  pointa 
out  that  the  authorities  relied  upon  in  that  case  related 
exclusively  to  the  dattaka  fomu  A  daughter's  son  may  be 
adopted,  and  so  may  the  son  of  a  sister  (y).  For  the  same 
reason,  the  prohibition  against  adopting  an  only  or  an  eldest 
son  does  not  apply  to  a  Ejritrima  adoption  (z).  It  has  been 
held  in  the  case  last  cited,  that  where  a  brother's  son  exists, 
no  other  can  be  adopted.  But  the  opinion  of  the  pandits 
was  principally  founded  upon  texts  applying  to  the  datiaka 
form,  and  which,  with  reference  to  that  form,  have  been 
long  since  held  to  be  no  longer  in  force.  It  is  probable, 
therefore,  that  they  would  be  held  inapplicable  to  the 
Kritrima  form,  which  is  so  much  laxer  in  its  rules. 

Remau  of  adop-       §  185.     As  regards  succession,  the  KriMma  son  loses  no 

rights  of  inheritance  in  his  natural  family.     He  becomes  the 

(u)  2  Sin.  H.  L.  204;  2  W.  MaoN.  196 ;  Shibo  Kotru  ▼.  Joog^n,  8  Bath.  IW, 
S.  0.  4  Wym.  121. 

(v)  1  W.  MacN.  76  i  Chowdree  ▼.  Hunooman,  6  S.  D.  192  (286)  |  Oaman  DmI 
T.  Kunhia,  6  S.  D.  146  (192). 

iw)  6  Diff.  276,  n.;  1  W.  MaoN.  76. 

[so)  Runjeet  Singh  ▼.  Obhya,  2  8.  D.  245  (815).  See  1  W.  llacN.  76,  a. 

(y)  Ooman  Dut  ?.  Kunhia,  8  S.  D.  144  (192) ;  Ohov>drM  t.  HMnooman,  6  &  D. 
192  (286). 

(•)  Ooman  Ihit  t.  Kunhia,  8  8.  D.  (197) ;  2  W,  MaoN.  197,  whera  bowtm  tht 
opinion  of  the  pandiU  wm  bued  upon  the  fact  that  the  adopter  waa  the  mde 
of  the  adoptee. 
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son  of  two  fathers  to  this  extenti  that  he  takes  the  inherit- 
ance of  his  adoptive  father,  bat  not  of  that  father's  father, 
or  other  collateral  relations,  nor  of  the  wife  of  his  adoptive 
&ther,  or  her  relations  (a).  Nor  do  his  sons,  Ac,  take  any 
interest  in  the  property  of  the  adoptive  father,  the  relation- 
ship between  adopter  and  adoptee  being  limited  to  the  con- 
tracting parties  themselves,  and  not  extending  farther  on 
either  side  (6). 

6  186.  It  has  already  been  stated  that  in  Mithila  a  woman  Feomle  may 
cannot  adopt  to  her  hnsband,  after  his  death,  whether  she 
has  obtained  his  permission  or  not.  Bat  she  is  at  liberty  to 
do  in  Mithila,  what  she  can  do  nowhere  else,  vim,,  adopt 
a  son  to  herself,  and  this  she  may  do  either  daring  her 
husband's  life,  or  after  his  death.  And  hasband  and  wife 
may  jointly  adopt  a  son,  or  each  may  adopt  separately.  "  If 
a  woman  appoint  an  adopted  son,  he  stands  in  the  relation 
to  her  of  a  son,  ofFers  to  her  faneral  oblations,  and  is  heir  to 
her  estate ;  bat  he  does  not  become  the  adopted  son  of  her 
hasband,  nor  ofTer  to  him  fnnoral  oblations,  nor  sncccod  to 
his  property.  If  a  hnsband  and  wife  jointly  appoint  an 
adopted  son,  he  stands  in  the  relation  of  son  to  both,  and  is 
heir  to  the  estate  of  both.  If  the  hasband  appoint  one,  and 
the  wife  another  adopted  son,  they  stand  in  the  relation  of 
sons  to  each  of  them  respectively,  and  do  not  perform  the 
ceremony  of  ofFering  faneral  oblations,  nor  succeed  to  the 
estate  of  the  hasband  and  wife  jointly''  (c). 

§  187.  No  ceremonies  or  sacrifices  are  necessary  to  the  CeramoalM. 

validity  of  a  Kritrima  adoption.     "  The  form  to  be  observed 

is  this.     At  an  aaspicioas  time,  the  adopter  of  a  son  having 

bathed,  addressing  the  person  to  be  adopted,  who  has  also 

bathed,  and  to  whom  he  has  given  some  acceptable  chattel, 

says,  "  Be  mv  son."  He  replies,  "  I  am  become  thy  son." 
The  giving  of  some  chattel  to  him  arises  merely  from  custom. 

(a)  SeaDOitf  to  Sritutih  8«rm/i  ▼  Rndhakaunt,  1  S.  D.  16  (19)  i  1  W.  MmN. 
7<l|  Demo  w.  G<ncr§eshunkert  8  8.  D.  807  (410)i  Sretnarain  Rat  ▼.  Bkya  J^n, 
1 8.  n.  IS  (S9.  Uh  Shibo  Kneret  ▼.    Ju^un,  8  Snth.    166 1  8.  O.  4  Wym.  111. 

((»)  JtwiMiif  Y.  Doof^,  S6,  Bnih.  256. 

(>)  FoiwAh  of  mndtU,  Sre4  Naroin  Rni  ▼.  Bhyn  JK4.  8  S.  D.  88  (80,  84)  j  1 
W.  llacN.  101  1  f^iUcior  fit  Tirhoot  w.  Huroperfthnd,  7  Bath.  600  |  Bhibo  Korret 
V.  Jn^mh,  8  Sath.  166 ;  8.  (;.  4  Wjn.  181. 
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It  is  not  necessary  to  the  adoption.    The  consent  of  botli 

parties  is  the  only  requisite ;  and  a  set  form  of  speech  is  not 

essential'  (d.) 

BimiUr      form       It  is  a  curious  thing  that  this  form  of  adoption^  which  now 

Sal^a^^        only  exists  in  Mithila^    is  almost  identical  in  its  leading 

features  with  that  at  present  practised  in  Jaffna.  There  is 
the  same  absence  of  religious  ceremonies,  the  same  absence 
of  any  assumed  new  birth,  and  the  same  right  of  adoption 
both  by  husband  and  wife,  followed  by  the  same  results  of 
heirship  only  to  the  adopter  (a).  The  explanation  given  by 
Mr.  MacNaghten  (§  181)  may  account  for  the  sunrival  of 
the  Kritrima  adoption :  but  it  does  not  explain  its  origin. 
It  seems  plain  that  both  the  Mithila  and  the  Oeylon  form 
arose  from  purely  secular  motives,  and  existed  anterior  to, 
and  independent  of,  Brahmanical  theories.  The  growth  of 
these  put  the  Kritrima  form  out  of  fashion.  But  the  similar 
type  continued  to  flourish  in  Ceylon,  where  no  such  influence 
prevailed.  An  enquiry  into  the  usages  of  the  Tamil  races 
in  Southern  India  woiUd  probably  disclose  the  existence  of 
analogous  customs. 

id)  Rudradhara,  citdd  noU  to  Mitaluhara,  1 11,  f  17 1 1  ^-  l^^oN.  96|  JTiil- 
Uan  V  Kirpa,  1  8.  D.  9  (11) ;  Durgopal  t.  Boopun,  6  B.  D.  S71  (MO). 
(«)  Thewwaleme,  ii. 


CHAPTER  VI. 

PAMILT    BELATIONS. 

Minority  and  OtMrdianahip. 

§  188.  MiHORiTT  under  Hinda  law  terminates  at  the  age  P«Hodoff 
of  sixteen.  There  wns,  however^  a  difference  of  opinion  as 
to  whether  this  age  was  attained  at  the  beginnings  or  at  the 
end>  of  the  sixteenth  year.  The  Hindu  writers  seem  to  take 
the  former  view  (a)j  and  this  was  always  held  to  be  the  law 
in  Bengal  (b).  The  latter  limit  is  stated  to  be  the  rule  in 
llithila  and  Benares,  and  was  followed  in  Southern  India 
and  apparently  in  Bombay  (e).  Different  periods  were  also 
fixed  for  special  purposes  by  statutes,  which  it  does  not  come 
within  the  scope  of  this  work  to  discuss.  These  variances 
will  soon  lose  all  importance  in  consequence  of  Act  IX  of 
1875,  which  lays  down  as  a  general  rule  for  all  persons 
domiciled  in  British  India  or  the  Allied  States,  that  where  a 
guardian  has  been  appointed  by  a  Court  of  Justice,  or  where 
the  Court  of  Wards  has  assumed  jurisdiction,  minority 
terminates  at  the  completion  of  the  twenty-first  year ;  in  all 
other  cases,  at  the  completion  of  the  eighteenth  year.  (d). 
But  the  Act  is  not  to  affect  any  person  in  respect  of  marriage, 
dower,  divorce,  or  adoption. 

§  189.  OuARDiAMSRiP. — The  Hindu  law  vests  the  guar- 
dianship of  the  minor  in  the  sovereign  as  parens  patrim. 
Of  course  this  duty  is  delegated  to  the  child's  relations.  Of 
these  the  father,  and  next  to  him  the  mother,  is  his  natural 
guardian.  In  default  of  her,  or  if  she  is  unfit  to  exercise  the  Ord«r  off 
trust,  his  nearest  male  kinsmen  should  be  appointed,  the  fw^lMMki^ 


(a)  1  Dig.  t9S :  I  Dig.  116 1  MiUlnhAn  on  Lo«nf,  eiUd  V.  Darp.,  770  ;  Days 
Bbftf%,  Ui.  1,  §  17,  DoU  I  DatUkA  MimaisM,  !▼.  §  47. 

(M  1.  W.  MaoN.  lOSi  I  W.  IfauN.  SSO.  188,  note :  CaU^chumw  BtnigtohuUf, 
10  B.  L.  R  tSl  t  8.  G.  19  Bath.  110  t  MoUu>or  Mokun  ▼.  Sm^ndro,  1  Oal.  lOS. 

(c)  W.  MarN.  vhi  $up.  j  1  Btra.  H.  L.  71 1  >  Stra.  H.  L.  76,  77  j  Laehmmn  v. 
ttHpckcnd,  ft  R.  D.  114  (180) ;  Shivii  t.  Datu,  II  Bom.  H.  C.  »l,  190. 

(d)  KhyMhUh  f .  5iir;u,  8  All  698. 


188  IIINOBITY   AND   QUABDIANSniP. 

paternal  kindred  having  the  preference  over  the  maternal  (e). 
Of  course^  in  an  undivided  family,  governed  by  Mitakshara 
law,  the  management  of  the  whole  property,  including  the 
minor's  share,  would  necessarily  be  vested  in  the  nearest 
toale,  and  not  in  the  mother.  It  would  be  otherwise  where 
the  family  was  divided  (/).  But  this  would  not  interfere 
with  her  right  to  the  custody  of  the  child  itself  (g).  A 
mother  loses  her  right  by  a  second  marriage  (h),  and  a  father 
loses  his  right  by  giving  his  son  in  adoption  (t).  And,  of 
course,  any  guardian,  however  appointed,  may  be  removed 
for  proper  cause  (k).  Little  or  nothiog  is  to  be  found  on 
the  subject  of  guardianship  in  works  on  Hindu  law.  The 
matter  is  principally  regulated  by  statute  {I). 
Rigbi  of  guar.  §  190.  The  right  of  the  guardian  to  the  possession  of  the 
of^minor!^     ^  infant  is  an  absolute  right,  of  which  he  cannot  be  deprived, 

even  by  the  desire  of  the  minor  himself,  except  upon  suffi- 
cient grounds.  In  the  case  of  parents,  especially,  it  is 
obvious  that  the  custody  of  their  child  is  a  matter  of  gi'oater 
moment  to  them  than  the  custody  of  any  article  of  property. 
Gases,  however,  have  frequently  occurred  in  the  Indian 
Courts,  where  the  right  of  a  parent  to  recover  his  child  has 
been  contested,  on  the  ground  that  the  parent  had  changed 
his  religion,  and  was  therefore  no  longer  a  fit  guardian  for 

(«)  Manti,  tm.|  27;  ix.  f  146,190,  191;  8  Dig.  648-644 ;  F.  HmN.  85  | 
1  Stia.  H  L.  71i  3  Stra.  H.  L.  78—76 1  Qunaama  t.  OK§ndraj>iM,  lUd.  Deo.  of 
1869,  100  }  1  W.  MaoN.  108  ;  Mooddoohrtihna  t.  Tandavaroy,  Had.  Dao.  of 
1862,  106  {  Muhtahoo  ▼.  GuMth,  B.  D.  of  18M,  889.  Undor  Ifithila  law, 
howoTor,  it  haa  beea  held  that  the  mother  is  entitled  to  be  gnardiaa  of  tho 

r>rton  oif  her  minor  eon  in  preference  to  the  father.  Juttoda  t.  Lallak  Nutwg, 
Oal.  48.  A«  to  the  claim  of  the  step-mother,  see  Lukm—  v.  Vmurchuna,  8 
fior.  144  [168]  ;  Ham  Bufuee  t.  8oohK  Koonwar^B,  7  Snth.  821  }  8.  0.  S  Wjm. 
819  J  8.  CI.  8  In.  Jar.  198,  Base  Shso  ? .  RuttonjeB,  Morris,  Pt  I.  108. 

(  /  )  Alimslamfnal  j.  ArunachsUam,  8  Mad.  H.  O.  69 ;  BUsonauth  r.  DoorgO' 
oersod.  8  M.  Dia.  49  }  Qourahkoeri  v.  Qi/^adhur.  6  Oal.  819.  But  she  can  sue  on 
his  benalf  if  the  properj  guardian  refuses  to  do  so,  Mokrund  M>.  t.  Banee. 
Bi89e$9wre€.  a  D.  of  1868, 169. 

(a)  ITooIdesp  t.  Bajhun$ee,  8.  D.  of  1847,  667. 

(h)  Bass  Shm)  r.  MuttofueB,  Morris,  Pt  1.  108. 

(t)  Lakshmibai  v.  Shridar,  3  Bom.  1. 

{k)  Alimslammal  ▼.  AruiuiehMam,  8  Mid.  H.  O.  69  :  Oourmonss  r.  Bafma- 
ioojideree,  S.  D.  of  1860,  i.  682 ;  Skinner  t.  Orde,  14  M.  1.  A.,  809 1  8.  0. 19  B. 
L.  R..  126  ;  8.  C.  17  Suth  77 ;  Kanahi  t.  Biddya,  1  AH.,  649 1  AhaH  t.  Dmifie, 
1  All..  606. 

{I)  8ee  Ct.  of  Wards  AoU,  Beng.  Reg.  XXVI  of  1798,  LII  of  1808,  TI  of 
1888 !  Mad  Reg.  V  of  1804  j  Act  XX  of  1864 :  Bengal  Act,  lY  of  1870.  llinon 
not  nnder  Couii  of  Wards,  Acts  XL  of  1868,  I Y  of  1878.  vduoation  and  mar- 
riage of  minors,  AcU  XXVI  of  1864,  XXI  of  1866,  XIY  of  1868.    Bam  Bunem 
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his  cUld ;  or  that  the  child  had  changed  its  religion^  and  OIuum  of  nil- 
If  as  no  longer  willing  to  live  with  its  parent.  On  the  former  ^^^  ^  pwtnt ; 
point  it  has  been  decided,  that  the  fact  that  a  &ther  has  changed 
his  religion,  whether  the  change  be  one  to  Christianity  or 
from  Christianity,  is  of  itself  no  reason  for  depriving  him  of 
the  custody  of  his  children.  It  would  be  different,  of  oonrse, 
if  the  change  were  attended  with  circumstances  of  immora- 
lity, which  showed  that  his  home  was  no  longer  fit  for  the 
residence  of  the  child  (m).  But  the  case  of  a  change,  of 
religion  by  the  mother  might  be  different.  The  religion  of 
the  father  settles  the  law  which  governs  himself,  his  family, 
and  his  property.  ''  From  the  very  necessity  of  the  case,  a 
child  in  India,  under  ordinary  circumstances,  must  be  pre- 
sumed to  have  his  father's  religion,  and  his  corresponding 
civil  and  social  status ;  and  it  is,  therefore,  ordinarily,  and 
in  the  absence  of  controlling  circumstances,  the  duty  of  a 
guardian  to  train  his  infant  ward  in  such  religion.''  There- 
fore, where  a  change  of  religion  on  the  part  of  the  mother 
would  have  the  effect  of  changing  the  religion,  and  therefore 
the  legal  8t€Uus  of  the  infant,  the  Court  would  remove  her 
from  her  position  as  guardian.  And  the  asserted  wish  of 
the  minor,  also,  to  change  his  religion,  in  conformity  with 
that  of  the  mother,  would  not  necessarily  alter  the  case ; 
unless,  perhaps,  where  the  advanced  age  of  the  minor,  and 
the  settled  character  of  his  religious  convictions  would  render 
it  improper,  or  impossible,  to  attempt  to  restore  him  to  his 
former  position  (n). 

§  191.  The  case  of  a  child  voluntarily  leaving  its  parents  byinfAat. 
has  frequently  occurred  where  there  has  been  a  conversion 
to  Christianity.  It  seems  at  one  time  to  have  been  the 
practice  of  the  Courts  of  Calcutta  and  Madras  to  allow  the 
child  to  exercise  his  discretion,  if  upon  a  personal  examin- 
ation they  were  satisfied  that  his  wish  was  to  remain  away 
from  his  parents,  and  that  he  was  capable  of  exercising  an 
intelligent  judgment  upon  the  point.     The  contrary  rule 

y.  Sochh  Koonwaree,  7  Bath.  831 :  8.  0.  8  Wym.  319 1  8.  0.  8  In.  Jar.  198  i 
Bamchunder  ▼.  Brtnnnath^  4  Cal.  929.  See  ai  io  Procedure,  Aet  IX  of  1861 1 
OoArdian  and  Ward  Act,  XIII  of  1874. 

(m)  i?.  ▼.  BeMonji^  I**"7i  O.  O.  91. 

(n)  8kinner  r.  Qrde,  14  M.  I.  A .  809 ;  8.  C.  10  B.  L.  R.  125  {  8.  0.  17  Soih.  77. 
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was  for  the  first  time  laid  down  by  the  Supreme  Court  of 
Bombay^  when  they  directed  a  boy  of  twelve  years  old  to  be 
given  back  to  his  father^  and  refused  to  examine  him  as  to 
his  capacity  and  knowledge  of  the  Christian  religion,  or  as 
to  his  wish  to  remain  with  his  Christian  instructors  (o)« 
This  course  was  approved  by  Mr.  Justice  Patteson,  to  whom 
Sir  Erskine  Perry  referred  the  point  (p).  That  decision  was 
followed  in  the  Supreme  Court  of  Madras  in  1858,  in  the 
case  of  Oulloor  Narrainaaumiy  (q),  when  Sir  Ohrisiopher 
RawUnson  and  Sir  Adam  BiUleaton  decided  that  a  Hindu 
youth  of  the  age  of  fourteen,  who  had  gone  to  the  Scottish 
missionaries,  should  be  given  up  to  his  father,  though  he 
had  become  a  convert  to  Christianity,  and  was  most  anxious 
to  remain  with  his  new  protectors.  A  similar  decision  was 
given  in  Calcutta  in  1863,  by  Sir  Mordauni  Wells,  where  a 
boy  of  fifteen  years  and  two  months  had  voluntarily  gone  to 
reside  with  the  missionaries  (r).  It  may  also  be  observed, 
that  it  is  a  criminal  offence  under  the  Indian  Penal  Code,  to 
entice  from  the  keeping  of  its  lawful  guardian  a  male  minor 
under  the  age  of  fourteen,  or  a  female  minor  under  the  age 
of  sixteen  {a). 

§  192.  The  mother  is  the  natural  guardian  of  an  illegiti- 
mate child.  But  where  she  has  allowed  the  child  to  be 
separated  from  her  and  brought  up  by  the  father,  or  by 
persons  appointed  by  him,  the  Court  will  not  allow  her  to 
enforce  her  rights.  Especially  if  the  result  would  be  dis- 
advantageous to  the  child,  by  depriving  it  of  the  advantages 
of  a  higher  mode  of  life  and  education  (t). 

§  193.  Contracts  made  by  a  minor  himself  are,  at  the 
utmost  voidable,  not  void.  If  made  for  any  necessary  pur- 
pose they  are  absolutely  binding  upon  him,  and  they  can 
always  be  ratified  by  him  after  he  attains  full  age,  either 


(o)  R.  V.  Neshitt,  Perry,  O.  0.  IM. 

(p)  lb.  p.  109. 

iq)  Not  reported.     I  waa  counsel  for  the  miMioamriee  in  the  oaM.— J.  D.  IC. 

(r)  Re  Uimnauth  Bose,  1  H  vde,  111. 

(<)  I.  P.  C.  M.  861,  868.  The  coD«eDt,  or  wiah,  of  the  minor  is  qniU  is* 
material.  Sec  caaet  cited  sub  loco.  Mayne's  Oommentariea  on  tM  ladkn 
Penal  Code- 

it)  R.  ▼.  Fletcher,  Perry,  O.  0.  109 ;  MiUibhayi  t.  KottekaraH,  lind.  Die.  of 
1860,  IM  ;  Lai  Das  ? .  Nekunjo,  4  Cal.  874. 
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expressly,  or  impliedly  by  acquiescenoe,  and  taking  the 

benefit  of  them  (u).     He  will  also  be  bound  by  the  act  of  his 

guardian,  when  bond  fide  and  for  his  interest,  and  when  it 

is  such  as  the  infant  might  reasonably  and  prudently  have 

done  for  himself,  if  he  had  been  of  full  age  (v).     But  not 

where  the  act  appears  not  to  have  been  for  his  benefit  (w), 

unless  he  has  ratified  it  on  reaching  his  majority  (a).     And 

where  the  act  is  done  by  a  person  who  is  not  his  guardian^ 

but  who  is  the  manager  of  the  estate  in  which  he  has  an 

interest,  be  will  equally  be  bound,  if  under  the  circumstances 
the  step  taken  was  necessary,  proper,  or  prudent  (y). 

Where,  however,  the  act  is  done  by  a  person  in  possession 
of  property,  who  does  not  profess  to  be  acting  on  behalf  of 
the  minor,  but  who  claims  to  be  independent  owner,  and  to 
be  acting  on  his  own  behalf,  it  will  not  bind  the  in&nt  who 
is  really  entitled  (e). 

Of  course  the  objection  to  an  act  on  the  ground  of  mi- 
nority must  be  taken  by  the  minor  himself.  Those  who 
deal  with  him  are  always  bound,  though  he  may  not  be  (a). 

Where  a  minor  on  coming  of  age  sues  to  set  a  sale  aside,   B^vitlM  on 
he  is  bound  to  refund  the  purchase  money,  when  his  estate 
has  benefited  by  it,  or  to  hold  the  property  charged  with 


wStaDguiUL$, 


tti  Moinad,  3  B.  L.  B.  (A.  O.  J.)  54 1  8.  O.  11  Bath.  890 1  OoorwMtnad 
\un,  8.  D.  of  1866,  OSOj  Boonder  Narain  t.  Bennud  Mam,  4  Oal.  78. 
Singh  w.  Bar  Kishan,  8  AIL  686.  Sikher  Chund  ▼.  DulmUty,  5  OaL 
M  M  io  a  jnutfduui's  power  of  leuing,  Nuhokishmi  j.  JTolMperfcuI,  8. 


(«)  JUnnU  r.  Ounganara%n^$  Bntli.  tO i  BoiddontUh  j.  itamJbif^or*,  18 Svtli. 
188 1  Doorga  Chum  r.  Ram  Ifarain,  {b,  178. 

(«)  Oauminany  ▼.  Perurnma^  lUd.  Doo.  of  1866.  99 1  Temmakal  r.  Sybhamm 
mil,  8  Mad.  H.  0.  41^ tKwnurooddmn  ▼.  Shaikh  Bhadoo,  11  Sath.  IMi Makbml 
T.  Srimati Masnad,  8  B^U  1^  (A.  O.  J.)  64 1  8.  0.  11  Bath.  880  t_Ocoro€^§ad 

ioihan 
861    See 

D.  of  1869, 607 ;  Oopt^nath  r.  Ramj^ewun,  %h.  918 1  Btebek  8ou>lulo<mi$a  t. 
BoU  SavL  tb.  1676.  See  alto  a«  to  contract*  requiring  ttatatonr  taoctioii,  Dtbi 
DuU  r.  Modra,  8  Gal.  888.  Manji  Bam  v.  Tara  Singh,  8  All.  868.  Doorga 
Ptrtad  r.  Kuho  Per§ad,  9  1.  A.  27. 

(it)  Sambasivien  t.  Krittnien,  Mad.  Dec.  of  1868,  868 ;  Fawab  Syud  Aihm* 
fooddsen  t.  Ifl.  Shama  Soonderee,  8.  D.  of  1868,  681 ;  Nubokithmi  r.  KaUeper. 
»ad,  8.  D.  of  1869,  607 1  LaUa  Bunseedhw  ▼.  Koonww  BindMm-M,  10 IC.  I.  A. 
454  A  fttardian  maj  pay  debt*  barred  bj  itatute  if  fairly  dae,  dhowdhry 
(ThutUrtal  ?.  Qo9emm4nt,  8  Bath.  67. 

(a)  CheUy  Colum  t.  Bajah  Bunga$aum%y,  8  M.  I.  A.  819  t  8.  0.  4  Bath.  (P. 
0.)  71.  Oolaub  Koonwurr§9  w.  Eshan  Chunder,  8  M.  I.  A.  447 1  8.  0.  8  Both. 
(P.  0.)  47.  Kumurooddsen  ▼.  Shaikh  Bhadoo,  11  Both.  184 1  B^o6aafiy  t. 
T«€rpurachum,  8  M.  Dig.  100 1  Mongooney  ▼.  UoorooperBod,  ib.  188.  A  ratifi- 
cation  will  be  of  no  effect,  if  the  property  bai  already  oaMOd  awav  from  the 
person  who  ratiBei  the  transaction,  Laltah  BawtUh  r.  CKaaet^  8.  D.  of  1868, 818. 

(y)  Hunoomanpwiavd  ▼.  Mt,  BabooM^  6  M.  I.  A.  W8. 

(s)  Bahur  Alt  ▼.  Sookeea,  18  Snth.  68. 

(a)  Canalra  t.  Cotiavajypah,  Mad.  Dec.  of  1866, 184. 
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the  amount  of  debt  from  which  it  has  been  freed  by  the 
sale  (b). 

§  194.  A  minor^  who  is  properly  represented  in  a  Buit^  will 

be  bound  by  its  result^  whether  that  result  is  arrived  at  by 
hostile  decree,  or  by  compromise  (c).  But  the  Court  will 
not  make  a  decree  by  consent  without  ascertaining  whether 
it  is  for  the  benefit  of  the  infant  (d).  And  the  mere  &ot 
that  a  proceeding  was  partly  conducted  through  the  inter- 
yention  of  a  Civil  Court — as  for  instance,  a  decree  on  a  fore- 
closure—^oes  not  give  it  any  additional  validity  ^against  a 
minor,  unless  he  is  properly  made  a  party  to  the  proceeding 
at  a  stage  when  he  can  question  it  on  its  merits  (e).  Of 
course  a  compromise  or  a  decree  can  always  be  set  aside  if 
obtained  by  fraud  (f). 

A  guardian  is  liable  to  be  sued  by  his  ward  for  damages 
arising  from  his  fraudulent  or  illegal  acts  {g).  For  debts 
due  by  the  ward,  the  guardian  of  course  is  only  liable  to  the 
extent  of  the  funds  which  have  reached  his  hands  (&)• 

(b)  Bukshun  ?.  Doolhin,  12  Snth.  887  s  B.  0.  8  B.  L.  B.  (A.  0.  J.)  488  t  PwruM 
Chandra  v.  Karunamayt,  7  B.  L.  B.  90 1  8.  0. 16  Bath.  968  t  Bai  Kmar  t.  Bai 
Oanya,  8  Bom.  H.  O.  (A.  0.  J)  81 }  Mir%a  Panck  t.  Baiad  5d<ia,  7  N.  W.P. 
901 }  Kuvarji  t.  Moti  Haridiu,  8  Bom.  884 ;  and  ie«  Oadgeppa  t.  Apqfi^  8 

Bom.  287. 

(e)  Vrnikatetioarutioami  t.  KrUhnoMomayc^ulu,  Mad.  Dec.  of  1860, 948  ;  Tarinm 
Chum  T.  WaUon,  12  Sath.  414  t  B.  0.8  B;  L.  B.  (A.  0.  J.)  487;  Modhoo 
Soodun  T.  Prithse  BuUuh,  16  Suth.  281  { Junges  Loll  ? .  Sham  Loll,  90  8at]i.l90 1 
UhroJ  T.  Mahtab,  14  M.  I.  A.  808 1  &  0. 10  B.  L.  B.  86  ;  B.  0.  17  Saib.  117i 
Mrinamovi.  j.  Jogo  VishuriJS  Oal.  460.  And  the  gnardiaa  mar  aqnallj  oca* 
promise  olaimi  biaore  mit,  Uopemuiih  r.  Rarmeewun,  8.  D.  of  1860,  018. 

(d)  Ram  Ohum  t.  MunguL  16  Both.  282.  CStiI  Prooedare  Oode,  Act  XIY  d 
1882,  8.  482 ;  Rajagopal  r.  Muthmalem,  8  Mad.  108. 

(«)  Buarung  ▼.  Mi.  Mautora,  22  Both.  110. 

CO  L$krajw.  Mahtab,  14  M.I.  A.  808;  8.  0. 10  B.  L.  B.  86  ;  8. 0. 178aUi.  117t 
BiO€€  Solomon  t.  AbdiU  Ammm,  6  Oal.  687. 

(a)  lisur  Ohunder  t.    Ragab,  B.  D.  of  1860, 1.  840. 

(h)  Sheikh  Axeemooddeen  t.  Moonthee  Jthur,  8  Sath.  187. 


CHAPTER  VII. 

lARLT   LAW   OP   PROPIRTT. 

§  195.  Thi  sbadent  who  wishes  to  understand  the  Hindu  MitlMdiBg tff«ei 
system  of  property,  must  begin  by  freeing  his  mind  from  all  2n5oS«l'' 
preyions  notions  drawn  from  English  law.  They  would  not 
only  be  useless^  but  misleading.  In  England  ownership,  as 
a  rule,  is  single,  independent,  and  unrestricted.  It  may  be 
joint,  but  the  presumption  will  be  to  the  contrary.  It  may 
be  restricted,  but  only  in  special  instances,  and  under  special 
provisions.  In  India,  on  the  contrary,  joint  ownership  is  the  '^^^ 
rule,  and  will  be  presumed  to  exist  in  each  individual  case 
until  the  contrary  is  proved.  If  an  individual  holds  property 
in  severalty,  it  will,  in  the  next  generation,  relapse  into  a  state 
of  joint  tenancy.  Absolute,  unrestricted  ownership,  such  aH 
enables  the  owner  to  do  anything  he  likes  with  his  property, 
is  the  exception.  The  father  is  restrained  by  his  sons,  the  "^ 
brother  by  his  brothers,  the  woman  by  her  successors.  If 
property  is  free  in  the  hands  of  its  acquirer,  it  will  resume 
its  fetters  in  the  hands  of  his  heirs.  Individual  property  is 
the  rule  in  the  West.  Corporate  property  is  the  rule  in  the 
East.  And  yet,  although  the  difference  between  the  two 
systems  can  now  only  be  expressed  in  terms  of  direct  anti- 
thesis, it  is  pretty  certain  that  both  had  a  common  origin 
(a).  But  in  India  the  past  and  the  present  are  continuous. 
In  England  they  are  separated  by  a  wide  gulf.  Of  the 
bridge  by  which  they  were  formerly  connected,  a  few  planks, 
only  visible  to  the  eye  of  the  antiquarian,  are  all  that  now 
remain. 

§  196.  Three  forms  of  the  corporate  system  of  property  Dureroniformf 
exist  in  India ;  the  Patriarchal  Family,  the  Joint  Family  and  °!®?jy*^ 
the  Village  Community.  The  two  latter,  in  one  shape  or  other, 
may  be  said  to  prevail  throughout  the  length  and  breadth 
of  India.  The  last  still  flourishes  in  the  north-west  of 
Hindostan.  It  is  traceable,  though  dying  out,  in  Southern 
India.     It  has   disappeared,    though    we   may   be   sure   it 

(a)  B««  Maine,  ViUagt  OommonitiM,  81. 

26 


194 


KAULY    LAW   OP   PUOPEUTY. 


Yillaffo  com- 
Tnonitiei  in  Ui« 
Poo  jab. 


Funjmb. 


formerly  existed^  in  Bengal  and  the  upper  part  of  the  penin- 
sula. In  some  regions,  such  as  among  the  Hill  tribes  and 
the  Nairs  of  the  Western  Coast,  it  appears  never  to  have 
arisen  at  all.  The  analogy  between  the  two  latter  forms  is 
complete.  The  Village  Community  is  a  corporate  body,  of 
which  the  members  are  families.  The  Joint  Family  is  a 
corporate  body,  of  which  the  members  are  individuals.  The 
process  of  change  which  has  been  undergone  both  by  YiUago 
Communities  and  Families  is  similar,  and  the  causes  of  thia 
change  are  generally  identical.  It  seems  a  tempting  gene- 
ralisation to  lay  down,  that  one  must  have  sprang  from  the 
other ;  that  the  Village  Community  has  grown  out  of  the 
extension  of  the  Joint  Family,  or  that  the  Joint  Family  Las 
resulted  form  the  dissolving  of  the  larger  body  into  its  oom. 
ponent  parts.  But  such  a  generalisation  would  be  unsafe. 
The  samQ  causes  have  no  doubt  produced  the  Village  system 
and  the  Family  system.  But  it  is  certain  that  there  are  many 
Villages  which  have  never  sprung  from  the  same  Family,  and 
many  places  where  the  Family  system  has  shown  no  tendency 
to  grow  into  the  Village  system. 

§  .197.  The  Village  system  of  India  may  be  studied  with 
most  advantage  in  the  Punjab,  as  it  is  there  that  we  find  it 
in  its  most  perfect,  as  well  as  in  its  transitional,  forms.  It 
presents  three  marked  phases,  which  exactly  correspond  to 
the  changes  in  an  undivided  family.  The  closest  form  of 
union  is  that  which  is  known  as  the  Oommunal  Zemindari 
village.  Under  this  system  ''  the  land  is  so  held  that  all  the 
village  co-sharers  have  each  their  proportionate  share  in  it 
as  common  property,  without  any  possession  of,  or  title  to, 
distinct  portions  of  it ;  and  the  measure  of  each  proprietor's 
interest  is  his  share  as  fixed  by  the  customary  law  of 
inheritance.  The  rents  paid  by  the  cultivators  are  thrown 
into  a  common  stock,  with  all  other  profits  from  the 
village  lands,  and  after  deduction  of  the  expenses  the  balance 
divided   among   the    proprietors    according    to   their 


IS 


shares"  (6).     This  corresponds  to  the  undivided  family  in  its 

(b)  Panjab  Onstoms,  105,  161.  This  sUm  b  tbe  Mina  ai  tbmt  dMoribad  by 
Bir  H.  8.  Maio«,  aa  exitting  in  8«rvU  and  the  adjoining  diiirioU.  Aadtal 
Law.  SO/.    8m  Efan«,  Bosnia,  i4. 
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purest  state.  The  second  stage  is  called  the  pattidari  ^ 
village.  In  it  the  holdings  are  all  in  severalty,  and  each 
sharer  manages  his  own  portion  of  land.  Bat  the  extent  of 
the  share  is  determined  by  ancestral  right,  and  is  capable  of 
being  modified  from  time  to  time  upon  this  principle  (e). 
This  corresponds  to  the  state  of  an  undivided  family  in 
Bengal.  The  transition^  stage  between  joint  holdings  and 
holdings  in  severalty  is  to  be  fonnd  in  the  system  of  re-dis- 
tribution, which  is  still  practised  in  the  Pathan  communities 
of  Peshawur.  According  to  that  practice,  the  holdings 
were  originally  allotted  to  the  individud  families  on  the 
principle  of  strict  equality.  But  as  time  introduced  inequa- 
lities with  reference  to  the  numbers  settled  on  each  holding, 
a  periodical  traiisfer  and  re-distribution  of  holdings  took 
place  ((2).  This  practice  naturally  dies  out  as  the  sense  of 
individual  property  strengthens,  and  as  the  habit  of  dealing 
with  the  shares  by  mortgage  and  sale  is  introduced.  The  share 
of  each  family  then  becomes  its  own.  The  third  and  final  stage 
is  known  as    the  bhaiachari   village.     It  agrees  with  the  ^ 

pattidari  form,  inasmuch  as  each  owner  holds  his  share  in 
severalty.  But  it  differs  from  it,  inasmuch  as  the  extent  of 
the  holding  is  strictly  defined  by  the  amount  actually  held 
in  possession.  All  reference  to  ancestral  right  has  disap* 
peared,  and  ilo  change  in  the  number  of  the  co-sharers  can 
entitle  any  member  to  have  his  share  enlarged.  His  rights 
have  become  absolute  instead  of  relative,  and  have  ceased  to 
be  measured  by  any  reference  to  the  extent  of  the  whole 
village,  and  the  numbers  of  those  by  whom  it  is  held  (0). 
This  is  exactly  the  state  of  a  family  after  its  members  have 
come  to  a  partition. 

§  198.  The  same  causes  which  have  broken  up  the  Joint 
Family  of  Bengal  have  led  to  the  disappearance  of  the  Village 
system  in  that  province.  In  Western  and  Central  India, 
the  wars  and  devastations  of  Muhammedans,  Mahrattas,  and 
Pindnrries  swept  away  the  Village  institutions,  as  well  as 


(♦•)  Punjab  Co tioms,  106,  156. 

(^)  Punjab  Cuttomt,  125,   17^.     Bee   Correcponding  Cnsiomi,  Main«.  Ano- 
IsAvr,  267  ;  Villag*  Commanitieii,  81  ;  Laval  eye,  eh.  vi.  ;  Wallaca,  RaMia.i.  189. 
<^)  Pnnjab  Coitomf,  106,  161. 
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almost  every  other  form  of  ancient  proprietary  right  (/)• 
SouUiern  indU.   But  in  Southern  India>  among  the  Tamil  races^  we  find 

traces  of  similar  communities  (g).  The  Village  landholders 
are  there  represented  by  a  class  known  as  MirasidarSf  the 
extent  and  nature  of  whose  rights  are  &ir  from  being  clearly 
ascertained.  It  is  certain^  however^  that  they  have  a  prefer- 
ential right  over  other  inhabitants  to  be  accepted  as  tenants 
by  the  Government^  a  right  which  they  do  not  even  lose  by 
neglecting  to  avail  themselves  of  it  at  each  fresh  settle- 
ment (A).  They  are  jointly  entitled  to  receive  certain  fees 
and  perquisites  from  the  occupying  tenants^  and  to  share  in 
the  common  lands  {%) .  Some  villages  are  even  at  the  present 
time  held  in  shares  by  a  body  of  proprietors  who  claim  to 
represent  the  original  owners^  and  a  practice  of  exchanging 
and  re-distributing  these  shares  is  known  still  to  exist, 
though  it  is  fast  dying  out  {k).  In  Madras  the  Government 
claim  is  made  upon  each  occupant  separately,  not  upon  the 
whole  village,  as  in  the  Punjab ;  but  the  contrary  usage 
must  once  have  existed.  Sir  G.  Campbell  mentions  an  in- 
stance in  which  the  Government  supposed  that  they  were 
receiving  their  revenue  as  usual,  from  the  individual  ryots. 
It  was  ascertained  that  the  village  had  really  taken  the  mat- 
ter into  its  own  hands,  and  regularly  re-distributed  the  bur- 
then according  to  ancient  practice  among  the  several  occu- 
pants (I). 
Tradition  of  §  199.  The  co-sharers  in  many  of  these  Village  communi- 

detcent?  ties  are  persons  who  are  actually  descended  from  a  common 

ancestor.     In  many  other  cases   they   profess  a  common 

(/)  See  ipeech  of  Sir  J.  Lawrence,  cited  Punjab  Onitoma,  1S8. 

(a)  Blphinttone.  India,  66,  249. 

{h)  Rainanocna  t.  Peetayen,  Mad.  Deo-  of  I860,  121  ;  AUigavpa  t.  Ramasamy, 
Mad.  Deo.  of  1850, 101 ;  5th  Report  Honse  of  Commont,  oitea  Jfodoopennatt  ?. 
Tondaven,  1.  N.  0.  820.  [276]  See  Fakir  Muhammad  t.  Tirumala  Chwriar,  1 
Mad.  206. 

(t)  Mooioopermall  v.  Tondaven,  1  Stra.  N.  0.  800  [260]  KoimaroMowmy  ?. 
Ragava,  Mad.  Dec.  of  1862.  88 ;  VUwanadha  v.  ilooUoo  Mooddy,  Mad.  Deo.  of 
1864,  141 ;  Muniappa  v.  Kaiiuri^  Mad.  Doc.  of  18G2,  60.  In  Uie  Punjab  tlik 
right  way  be  rotaioed  by  a  oo- sharer,  though  he  haa  ceuaed  to  poMOM  any  land 
in  the  village.  Punjab  Onstomi,  108. 

(fc)  Madura  Manual,  Pt.  V.  12  ;  Venkatastami  t.  Suhba  Rau,  2  Mad.  IT.  0. 1, 
6  :  Anandayyan  v.  Dovarcjayyan,  ih.  \7 1  Saminathaiyan  ?.  Saminihaiyan,  4 
Mad.  H.  C.  160  ;  Sittiaramiyer  v.  Alagiri,  8  Mad.  Ker.  Beg.  180. 

(<)  Land  Tenures,  Cobden  Olub,  107. 
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descent^  for  which  there  is  probably  no  foundation  (m).  In 
some  cases  it  is  quite  certain  there  can  be  no  common  de-  • 
Bcent^  as  thoy  are  of  different  castes,  or  even  of  different 
religions  (n).  But  it  is  well  known  that  in  India  the  mere 
fact  of  association  produces  a  belief  in  a  common  origin, 
unless  there  are  circumstances  which  make  such  an  identity 
plainly  impossible.  I  have  often  heard  a  witness  say  of 
another  man  that  he  was  his  relation,  and  then  upon  cross- 
examination  explain  that  he  was  of  the  same  caste.  The 
ideas  presented  themselves  to  his  mind,  not  as  two  but  as 
one.  An  instance  is  given  by  Sir  H.  S.  Maine,  in  which 
some  missionaries  planted  in  villages  converts  collected  from 
all  sorts  of  different  regions.  They  rapidly  adopted  the 
language  and  habits  of  a  brotherhood,  and  will  no  doubt 
before  long  frame  a  pedigree  to  account  for  their  juxta-posi- 
tion  (o).  It  is  evident  that  an  actual  community  of  descent 
must  depend  upon  mere  accident.  If  a  family  settled  in  an 
unoccupied  district,  it  might  spread  out  till  it  formed  one 
community,  or  several  Village  Communities.  The  same  result 
might  happen  if  a  family  became  sufficiently  powerful  to  turn 
out  its  neighbours,  or  to  reduce  tliom  to  submission.  Where 
the  country  was  more  thickly  peopled,  several  families  would 
have  to  unite  from  the  first  for  mutual  protection,  and  would 
in  time  begin  to  account  in  the  usual  way  for  the  fact  that 
they  found  themselves  united  in  interest.  Families  which 
settled,  or  sprung  up,  in  regions  that  were  fully  occupied 
never  could  form  new  communities  based  on  the  possession 
of  land. 

§  200.  As  it  is  certain  that  Village  Communities  have  not  Joint  funiUat 
always  sprung  from  a  single  Joint  Family,  so  it  is  equally  nmnd  lato^ 
certain  that  a  Joint  Family  does  not  necessarily  tend  to  ^JIjjR®^"*" 
expand  into  a  Village  Community.     For  instance,  the  Nairs, 
whose  domestic  system  presents  the  most  perfect  form  of  the 
Joint  Family  now  existing,  never  have  formed  Village  Com- 


(m)  Panmb  Caitomt,  196, 164  j  Mdne,  Vill.  Com.  II,  176  t  Barlj  Instii.  1,  64  ; 
Lytll  on  FomiAtion  of  CUni  and  OMtef,  Foiintffbtfy  Reviow,  Jan.  1,  1877  t  / . 

HnDter'f  Oristm,  ii.  79  ;  McLennan,  214.  Itmnit  be  remembered  that  the  co-    |\  'UJ 
•barerf  of  a  Tillaffo  are  a  mooh  gmaller  body  than  the  inbnbitante.  '     -T 

In)  Maine,  Vill.  Com.  176  ;  ^funiappa  t.  Kasturi,  Mad.  Deo.  of  1862,  50. 

U)  Maine,  Rarly  Inst  it.  238. 
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munities.  Eacli  iarwad  lives  in  its  own  mansion,  nestling 
among  its  palm  trees,  and  surrounded  by  its  rice  lands,  but 
apart  from,  and  independent  of,  its  neighbours.  This  arises 
from  the  peculiar  structure  of  the  family,  which  traces  its 
origin  in  each  generation  to  females,  who  live  on  in  the  same 
ancestral  house,  and  not  to  males,  who  would  naturally 
radiate  from  it,  as  separate  but  kindred  branches  of  the  same 
tree.  In  a  lesser  degree  the  same  thing  may  be  said  of  the 
Kandhs.  Among  them  the  Patriarchal  Family  is  found  in  its 
sternest  type.  But  tbough  the  families  live  together  in 
septs  and  tribes,  tracing  from  a  common  ancestor,  and 
acknowledging  a  common  head,  and  although  their  hamlets 
have  a  deceptive  similarity  to  a  Hindu  village,  they  want 
the  one  element  of  nnion^ — there  is  no  unity  of  authorityi 
and  no  community  of  rights.  Each  &mily  holds  its  property 
in  severalty,  and  never  held  it  in  any  other  way.  It  is 
absolute  owner  of  the  land  it  occupies  j  and  it  ceases  to  have 
any  interest  in  the  land  which  it  abandons.  The  chieftain 
has  influence,  but  not  authority.  The  families  live  in  proxi- 
mity, but  not  in  cohesion.  They  are  not  branches  of  one 
tree,  but  a  collection  of  twigs  (p).  This,  again,  seems  to 
arise  from  the  circumstances  of  their  position.  With  them 
land  is  so  abundant,  and  their  wants  so  few,  that  it  has 
never  been  necessary  to  restrain  the  individual  for  the  benefit 
of  the  community.  Where  the  common  stock  is  limited, 
it  is  necessary  to  make  rule  for  its  enjoyment ;  but  where 
all  can  have  as  much  as  they  want,  no  one  would  take  the 
trouble  to  make  rules,  and  no  one  would  submit  to  them  if 
made. 

§  20 1 .  The  same  causes  which  have  prevented  the  Joint 
Family  from  extending  into  the  Village  Community,  appear 
also  to  check  the  Patriarchal  Family  at  the  stage  at  which 
it  would  naturally  expand  into  the  Joint  Family.  For 
instance,  among  the  Kandhs,  at  the  death  of  the  father,  the 
family  union,  whicli  previously  was  absolute,  appears  to  dis- 
solve. The  property  is  divided,  and  each  son  sets  up  for 
himself  as  a  new.  head  of  a  family  (q)»     Among  the  Hill 


(p)  Hantor'*  Orista.  ii.  72,  2ai 


iq)  HonUr'n  Ori«a»  U  79. 
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Tribes  of  the  Nilgiris,  and  among  the  Kola,  the  same  prac- 
tice preyails  (r). 

§  202.  It  would  appear^  therefore,  that  in  tracing  society 
backwards  to  its  cradle^  one  of  the  earliest,  if  not  the  earliest, 
unit,  is  the  Patriarchal  Family.  In  the  language  of  Sir 
H.  S.  Maine  {a),  "  Thus  all  the  branches  of  human  society 
may,  or  may  not,  have  been  developed  from  joint  families 
which  arose  out  of  an  original  Patriarchal  cell ;  but,  wher- 
ever the  Joint  Family  is  an  institution  of  an  Aryan  race  (Q, 
we  see  it  springing  from  such  a  cell,  and,  when  it  dissolves, 
we  see  it  dissolving  into  a  number  of  such  cells.'' 

§  203.  The  Patriarchal  Family  may  be  defined  as  ''  a  lu  origin  Md 
group  of  natnml,  or  adoptive,  descendants  held  together  by  '*"• 
subjection  to  the  eldest  living  ascendant,  father,  grand- 
bkther,  or  great-grandfather.  Whatever  be  the  formal  pre- 
scription of  the  law,  the  head  of  such  a  group  is  always  in 
practice  despotic ;  and  he  is  the  object  of  a  respect,  if  not 
always  of  an  affection,  which  is  probably  seated  deeper  than 
any  positive  institution"  (u).  The  absolute  authority  over 
his  family  possessed  by  the  Roman  father  in  virtue  of  this 
position  is  well  known.  Bxactly  a  similar  authority  was 
once  possessed  by  the  Hindu  father.  Manu  says, ''  Three 
persons,  a  wife,  a  son,  and  a  slave,  are  declared  by  law  to  j     ^ 

have  in  general  no  wealth  exclusively  their  own ;  the  wealth  ^ 

which  they  may  earn  is  regularly  acquired  for  the  man  to 
whom  they  belong"  (t;).  And  so  Narada  says  of  a  soni 
*'  he  is  of  age  and  independent,  in  case  his  parents  be  dead ; 
during  their  lifetime  he  is  dependent,  even  though  he  be 
grown  old"  (to).  But  this  doctrine  was  not  peculiar  to  the 
Aryan  races.  Among  the  Kandhs  it  is  stated  that  "  in  each 
family  the  absolute  authority  rests  with  the  house  father. 
Thus,  the  sons  have  no  property  during  their  father's  life. 

r)  BrMln.  PriniUte  Trib««  of  the  NilgiHi,  9,  89,  49.  SS. 


!r)  BrMln.  FriniUfe  Trib« 
•)  BaHj  iMiitQiioiif,  118. 
f)  Tbta  qaalificAiion  was  n 


no  doabt  inUiided  to  exolade  ewi  wli«r«  ik«  Jofail 
Family  it  of  a  polyandrooa  tjp** 

(«)  Ibid.  116;  Ancient  Ijaw,  ISS.  Here  eeemi  to  be  tbe  oricio  of  ibe  t*^eai 
Biada  caoon  of  tabertiaoc<»,  that  tbe  foneral  cake  stope  at  tbe  third  in  deaeeot. 
Bee  p<iti,  S  iSSa. 

(V)  UaoQ,  Titi.  §  416  ;  Narada,  ▼.  f  89  t  Sanoba  A  Ueb.,  I  Dig.  816. 

W)  Narmda.  iii   §  88.  See  too  Baocha  Jk  Ucb.   I  Dig.  68$. 
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time ;  and  all  the  male  children^  with  their  wives  and  des- 
cendants^ continue  to  share  the  father's  meal>  prepared  by 
the  common  mother*'  {x).  An  indication  of  a  similar  usage 
still  exists  among  the  Tamil  inhabitants  of  Jaffna^  where  all 
acquisitions  made  by  the  sons  while  unmarried^  except  mere 
presents  given  to  them,  tah  into  the  common  stock  (y).  Ab 
soon  as  they  are  married,  it  would  appear  that  each  becomes 
the  head  of  a  new  family. 

§  204.  The  transition  from  the  Patriarchal  to  the  Joint 

Family  arises  (where  it  does  arise)  at  the  death  of  the  com* 

mon  ancestor,  or  head  of  the  house.     If  the  family  chooee 

to  continue  united,  the  eldest  son  would  be  the  natural 

head  (2).     But  it  is  evident  that  his  position  would  be  very 

Difference  different  from  that  of  the  deceased   Patriarch.     The  former 

aroblTuid  Jcint  'VTas  head  of  the  &mily  by  a  natural  authority.    The  latter 

^o'^y*  can  only  be  so  by  a  delegated  authority.     He  is  primui  but 

inter  pares.  Therefore,  in  the  first  place,  he  is  head  by 
choice,  or  by  natural  selection,  and  not  by  right.  The 
eldest  is  the  most  natural,  but  not  the  necessary  head,  and 
he  may  be  set  aside  in  favour  of  one  who  is  better  suited  for  the 
post.  Hence  Narada  says  (a),  ''  Let  the  eldest  brother,  by 
w '  consent,  support  the  rest  like  a  father ;  or  let  a  younger 

brother,  who  is  capable,  do  so ;  the  prosperity  of  the  family 
depends  on  ability/'  And  so  the  old  Toda,  when  asked 
which  of  his  sons  would  take  his  place,  replied,  ''the 
wisest  (b).''  In  the  next  place  the  extent  of  his  authority  is 
altered.  He  is  no  longer  looked  upon  as  the  owner  of  the 
property,  but  as  its  manager  (c).  He  may  be  an  autocrat  as 
regards  his  own  wife  and  children,  but  as  regards  collaterals 
he  is  no  more  than  the  president  of  a  republic.  Even  as 
regards  his  own  descendants,  it  is  evident  that  his  power 
will  tend  gradually  to  become  weaker.  The  property  which 
he  manages  is  property  in  which  they  have  the  same  interest 
as  the  other  members  of  the  family.  The  restrictions  which 
fetter  him  in  dealing  with  the  property  as  against  collaterals, 
will,  by  degrees,  attach  to  his   dealings  with  it  as  against 


(«)  HuoUr't  0H»8A,  ii.  72. 
(y)  Tbeeawtleme,  i? .  6. 
(f )  Mtna,  is.  §  105. 


(a)  Narada,  liii.  {  6. 

(6)  Broekt.  PrimiUfe  Triboe,  9. 

(c)  See  Maine,  Early  InstituUoBa,  110. 
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his  own  children.  They  also  will  come  to  look  upon  him  as 
the  manager,  and  not  as  the  father.  The  apparent  conflict 
between  many  of  the  texts  of  Hindu  sages  as  to  the  authority 
of  the  fakther,  may,  perhaps,  be  traced  to  this  source.  Those 
which  refer  to  the  father  as  head  of  the  Patriarchal  Family 
will  attribute  to  him  higher  powers  than  those  which  refer 
to  him  as  head  of  a  Joint  Family. 

i  206.  We  have  already  seen  (d)  that  the  step  from  the  NotlmnoiMtrj 
Patriarchal  to  the  Joint  Family  is  one  which,  in  some  states  "^vi^^ 
of  society,  never  takes  place.     Conyersely  the  Joint  Family  is 
by  no  means  necessarily  preceded  by  the  Patriarchal  Family. 
For  instance,  the  Nair  system  absolutely  excludes  the  Patri- 
archal idea.     Its  essence  is  the  tracing  of  kinship  through 
females,  and  not  through  males.     Mr.  McLennan  considers 
that  the  Nair  system  was  the  necessary  antecedent  of  the  Poiytnaroiis 
patriarchal  form  of  relationship.     According  to  his  view,   ^^^jf  '""^ 
the  loose  relation  between  the  sexes  in  early  ages  first  set- 
tled into  polyandry.     Where  it  existed  in  its  rudest  shape, 
in  which  a  woman  associated  with  men  unrelated  to  each 
other,  the  only  family  g^oup  that  could  be  formed  would 
be  that  of  the  mother  and  her  children,  and  the  children  of 
such  of  them  as  were  females.    This  is  the  Nair  type,  and 
•till  exists  in  the  Canarese  and  Malabar  tarwdds.    Here 
kinship  by  females  was  alone  possible.     When  the  woman 
passed  into  the  possession  of  several  males  of  the  same 
family,  the  circle  of  possible  paternity  became  narrowed. 
The  wife  then  lived  in  the  house  of  her  husbands,  and  the 
children  were  born  in  their  home  as  well  as  hers.     They 
could  be  identified  as  the  offspring  of  some  one  of  the  hus- 
bands, though  not  with   certainty  as  the  offspring  of  any 
particular   one.     This   was   the   first   dawning  of   kinship 
through  males.     It  is  the  species  of  polyandry  that  exists 
in  Thibet,  Oeylon,  among  the  Todas  on  the  Nilghiri  Hills 
and  elsewhere.     Where  the  woman  was  the  wife  of  several 
brothers,  the  eldest,  to  whom  she  was  first  married,  would 
naturally  have  a  special  claim  upon  her,  and  could  be  ascer- 

(d)  Ani€,  f  901. 
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tained  to  be  tlie  father  of  tlie  cliildren  who  were  first  bom. 
By  degrees  this  special  claim  would  change  into  an  ezoln* 
sive  claim^  and  so  a  system  of  absolute  monandry  would 
arise,  and  the  Patriarchal  Family  become  possible  {e).  Sab- 
stantially  the  same  view  is  put  forward  by  Dr.  Mayr  in  a 
less  elaborate  form  (/).  Now^  as  the  tenure  of  property 
always  moulds  itself  to  the  family  relations  of  the  persona 
by  whom  it  is  held,  the  result  would  be  that  property  would 
first  be  held  by  the  entire  tribe ;  next  by  those  who  claimed 
relationship  to  a  common  mother ;  and  next  by  a  &milyj 
tracing  either  from  several  males,  or  from  a  single  male. 
According  to  this  theory,  the  Patriarchal  Family  would 
always  be  evolyed  from  a  wider  Joint  Family^  instead  of 
the  ireyerse. 

§  206.  It  seems  to  me  that  the  fallacy  of  these  specula- 
tions  consists  in  assutning  that  a  cause,  which  is  sufficient 
to  produce  a  particular  result,  is  the  cause  which  has  invari- 
ably produced  that  result.  It  is  certain  that  polyandry,  and 
the  female-group  system  of  property,  has  a  tendency  to 
change  into  monandry,  and  individual  property.  We  have 
seen  the  process  going  on  among  the  Kandyan  chiefs  of 
Ceylon,  and  the  Todas  evince  the  same  tendency  (g).  I 
have  been  told  that  fidelity  to  a  single  husband  is  becoming 
common  among  the  Nair  women  of  the  better  class.  And 
it  is  certain  that  the  Malabar  tarwdda  would  long  since  have 
broken  up  into  families,  each  headed  by  a  male,  if  our 
Courts  had  allowed  them  to  do  so.  It  is  equally  certain 
that  the  Patriarchal  Family  is  capable  of  expanding,  and  has 
a  tendency  to  expand  into  the  wider  Joint  Family,  for  we  see 
instances  of  it  every  day.  Every  Hindu  who  starts  with 
nothing,  and  makes  a  self-acquired  fortune,  is  a  pure  and 
irresponsible  patriarch.     But  we  know  that  in  a  couple  of 

(•)  MoLeniuui,  Stadiet  in  Ancient  History.  See  farther  difcoMipiion  tlM 
Mime  enbject  in  Spencer's  Principles  of  Sociologr,  I,  oh^p*.  iii — rilLi  Foc6> 
niffhtly  Review,  May  and  Jane,  1877 ;  and  in  Morgan's  "  Ancient  Booiety." 

(/)  Ind.  Erbreoht,  pp.  7^—70  He  appears  not  to  have  been  aoqnaintM  witli 
Mr.  MoLennan's  work  on  Primitive  Marriage,  and  bases  his  theory  on  Um  enidir 
speoalationfof  Sir  J.  Lnbbook.  as  to  the  early  prevalence  of  what  tb«  Utter 
terms  "  Commonal  Marriage.'*    Lnbbook.  Origin  of  Civilisatloo,  ehap.  iii. 

(a)  McLennan,  196 :  Breeks,  Primitive  Tribes,  9.  Mr.  Lewis  H.  Morgaa  glfM 
Bomeroiif  inttanoet  of  the  same  tratiiition  among  the  Amerioaii  laoiaa  triMa 
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generations  his  ofFspring  have  ramified  into  f^  Joint  iFamilji 
ezactlji  to  use  Mr.  McLennan's  simile,  like  a  banian  tree 
which  has  started  with  a  single  shoot.  It  may  possibly  be 
that  the  Village  Communities  and  undivided  families  of 
Southern  India  have  originated  among  polyandrous  tribes^ 
for  we  have  eyidence  of  the  recent  existence  of  polyandry 
among  the  Dravidian  races  (§  58).  But  it  is  difficult  to  at- 
tribute to  the  same  cause  the  existence  of  similar  organiza- 
tions among  the  Aryan  races  of  Northern  India.  We  know 
that  the  village  and  family  system  in  these  races  must  be 
of  enormous  antiquity,  because  we  find  an  exactly  similar 
system  existing  among  the  kindred  races  which  branched 
off  from  them  before  history  commenced.  It  is  impossible 
to  say  that  the  ancestors  of  the  common  race  were  not  poly- 
androus, but  it  is  almost  certain  that  their  descendants 
neither  are  nor  have  been  so  during  any  period  known  to 
tradition  (§  59).  It  is  difficult  therefore  to  imagine  that 
polyandry  could  have  been  the  necessary  antecedent  of  a 
system  of  property,  which  is  able  to  flourish  in  every  part  of 
the  world  under  exactly  opposite  conditions. 

$  207.  The  following  suggestions  seem  to  me  capable  of 
accounting  for  all  the  known  facts,  and  are  equally  applica- 
ble to  any  fomilies,  however  formed. 

I  assume  that  an  original  tribe,  finding  themselves  in  any  TriUlrlfklti 
tract  of  country,  would  consider  that  tract  to  be  the  property 
of  the  tribe ;  that  is  to  say,  they  would  consider  that  the 
tribe,  as  a  body,  had  a  right  to  the  enjoyment  of  the  whole 
of  the  tract,  in  the  sense  of  excluding  any  similar  body  from 
a  similar  enjoyment  {h).  It  would  never  occur  to  them  that 
any  individual  member  of  the  tribe  bad  a  right  to  exclude 
any  other  member  permanently  from  any  part  of  it ;  they 
would  hunt  over  it  and  graze  over  it  in  common.  When 
they  came  to  cultivate  the  land,  each  would  cultivate  the 
portion  he  required.  The  produce  would  go  to  support 
himself  and  his  family,  but  the  land  would  be  the  oommon 
property  of  all.  So  long  as  the  ratio  between  population 
and  land  was  such  as  to  enable  any  one   to  occupy  as 

(K)  This  ifl  tbe  •ort  of  right  which  the  lUd  lodiaat  art  alwftji  immtUn^ 
iffktaflt  Ui«  Amtricmnt. 


204 


EARLY   LAW   OF   PBOPBBTT. 


Grow ih  of 
rettrietionff. 


PrivaU  pro* 
perty. 


much  as  he  liked,  and  when  the  land  was  exhausted, 
to  throw  it  up  and  exhaust  another  patch,  the  community 
would  have  no  motive  for  restraining  him  in  so  doing.  His 
rights  would  appear  to  be  unlimited,  merely  because  no  one 
had  an  interest  in  limiting  them.  The  same  cause  would 
produce  the  continual  break-up  of  fEunilies.  They  might 
cling  together  for  mutual  protection;  but  as  soon  as  each 
fraction  grew  strong  enough  to  protect  itself,  it  would 
wander  apart  to  seek  fresh  pasturage  for  its  flocks,  or  virgin 
soil  for  its  crops  (t).  This  is  the  condition  of  the  hiU  tribes 
of  India  at  present.  But  it  would  be  different  when  popu- 
lation began  to  press  upon  subsistence,  either  from  the 
increase  of  the  original  tribe,  or  from  the  closing  in  of 
adjoining  tribes*  Then  the  unlimited  use  of  the  land  by 
one  would  be  a  limitation  of  its  use  by  another.  An  indi- 
vidual or  a  family  might  be  sufficiently  strong  to  enforce 
an  exclusive  possession,  but  every  one  could  not  encroach 
upon  every  one  elsa  The  community  would  assert  its  right 
to  put  each  of  its  members  upon  an  allowanca  That  allow- 
ance would  be  apportioned  on  principles  of  equality,  giving 
to  each  family  according  to  its  wants.  The  mode  of  appor- 
tionment might  be,  either  by  throwing  all  the  produce  into 
a  common  stock,  and  then  re-distributing  it,  as  in  a  com- 
munal Zemindari  village;  or  by  allotting  separate  portions 
of  land  to  each  fEunily,  with  reference  to  the  number  of 
its  members,  as  in  a  patiidari  village.  In  the  latter  case 
equality  would  probably  be  from  time  to  time  restored  by 
an  exchange  and  re-distribution  of  shares,  as  in  the  Russian 
Mir,  and  the  Pathan  communities.  In  time  this  periodical 
dislocation  of  society  would  cease :  it  would  tend  to  die  out 
when  the  members  began  to  improve  their  own  shares.  In 
the  Punjab  it  is  found  that  community  has  died  out  in  spots 
whose  cultivation  depends  entirely  upon  wells  (fc).  Qrada- 
ally  the  shares  would  come  to  be  looked  upon  as  private 
property.  The  idea  of  community  would  be  limited  to  a 
joint  interest  in  the  village  waste,  and  a  joint  responsibility 


(0  Bee  tb«  Mpanttion  of  Abrabam  and  Lot,  io  Qtnetif ,  xiii. 
{k)  Punjab  Oottomf ,  188. 
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for  the  claims  of  Goyemment.  This  is  the  bhaiaeharry 
village.  If  Goverament  chose  to  settle  with  each  individoal 
instead  of  with  the  village,  the  members  would  be  exactly 
in  the  same  position  as  the  Mirasidars  of  Southern  India. 

$  208.  During  the  whole  of  this  time  the  family  system  f^^jf^  ^  ^ 
might  be  going  through  a  series  of  analogous  changes. 
The  same  causes  which  led  to  the  compression  or  disruption 
of  the  tribe  would  lead  to  the  compression  or  disruption  of 
the  family.  The  same  feeling  of  common  ownership  which 
caused  the  tribe  to  look  upon  the  whole  district  as  their 
joint  property,  would  cause  the  family  to  look  upon  their 
allotment  in  the  same  way.  The  same  sense  of  individual 
property  which  led  to  the  break-up  of  the  village  into  shares, 
would  lead  to  the  break-up  of  the  family  by  partition.  But 
as  the  motives  for  union  are  stronger  in  a  family  than  in  a 
village,  the  union  of  the  family  would  be  more  durable  than 
that  of  the  village.     And  this,  in  fact,  we  find  to  be  the  case. 

§  209.  The  ancient  Hindu  writers  give  us  little  inform-  Barly  Hiiido  ' 
ation  as  to  the  earlier  stages  of  the  law  of  property.     So  '^**"' 
far  as  property  consisted  in  land,  they  found  a  system 
in  force  which   had   probably  existed  long  before  their 
anceators  entered  the  country,  and  they  make  little  mention 
of  it,  unless  upon  points  as  to  which  they  witnessed,  or 
were  attempting  innovations.     No  allusion  to  the  village 
coparcenary   is  found   in  any   passage  that  I  have   met. 
Manu  refers  to  the  common  pasturage,  and  to  the  mode  of  limHaiioiiof 
settling  boundary  disputes  between  villages,  but  seems  to  '•"^i  ri|^t»- 
speak  of  a  state  of  things  when  property  was  already  held  -^  ' 

in  severalty  (Z).  But  we  do  find  scattered  texts  which 
evidence  the  continuance  of  the  village  system,  by  showing 
that  the  rights  of  a  family  in  their  property  were  limited  by 
the  rights  of  others  outside  the  family.  For  instance,  as  long 
as  the  land  held  by  a  family  was  only  portioned  out  by  the 
community  for  their  use,  it  is  evident  that  they  could  not 
dispose  of  it  to  a  stranger  without  the  consent  of  the  general 
body.  This  is  probably  the  real  import  of  two  anonymous 
texts  cited  in  the  Mitakshara:  "  Land  passes  by  six  form- 

(I)  Mann,  tiU.  §  S87«-M. 
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alities ;  by  conaent  of  townflxnen^  of  kinameQ,  of  neighbonn 
and  of  heirs,  and  by  gift  of  gold  and  water."  *'  In  regard  to 
the  immoveable  estate^  sale  is  not  allowed ;  it  may  be  mort- 
gaged by  consent  of  parties  interested"  (m) .    This  would  fJsp 

explain  the  text  of  Yrihaspati^  cited  Mitakshfira,  i.,  1^  §  80. 
'^  Separated  kinsmen^  as  those  who  are  unseparated,  IMre 
eqnal  in  respect  of  immoveables^  for  one  has  not  ppwer  oyer 
the  whole>  to  make  a  gift>  sale  or  mortgage/'  It  is  evident 
that  partition  would  put  an  end  to  further  rights  within  the 
•family^  but  would  not  affect  the  rights  which  the  ^ivid^d 
members,  in  common  with  tbe  rest  Qf  the  village  sharers, 
imight  ipossess  as  ultimate  reversioners.  Conseqaep^ly  they 
would  retain  the  right  to  forbid  acts  by  which  that  reversion 
might  be  affected.  And  this  is  the  law  in  the  B^igab  to  i)ie 
.present  day  (n).  Perhaps  the  text  of  Ucanas,  wbo  spates 
ithat  land  was  ''indivisible  among  kinsmen  even  to  the 
thousandth  degree"  (a),  may  be  referred  to  the  same  cause. 
Riffhfcof  pre-  §210.  A  further  extension  of  the  rights  of  co-sharers 
^^'  took  place,  when  each  sub-division  was  saleable,  but  the 

I  members  of  the  community  had  a  right  of  pre-emption,  so  as 
to  keep  the  land  within  their  own  body.  This  right  exists, 
and  is  recognized  at  present  by  statute,  in  the  Punjab  (p). 
The  existence  of  an  exactly  similar  right  among  the  Tamil 
inhabitants  of  Northern  Ceylon  is  recorded  in  the  Thesib- 
waleme  (q). 

§211.  With  the  exception  of  these  scattered  and  doubtful 
faints,  the  Sanskrit  writers  take  up  the  history  of  the  &uni(y 
.  at  a  period  when  it  had  become  an  independent  unit,  unres- 
trained by  any  rights  external  to  itself.     As  regards  tbe 
rights  of  the  members,  inter  se,  their  statements  are  very 

(m)  MiiaksUra,  i.  1,  §  81,  82 ;  see  too  Vivada  CbinUmani,  p.  800.  It  wffl  to 
obterved  that  here,  a«  in  other  cases.  Yijnaneswara  giTSt  iha  textf  an  ankaatkNi 
which  'makes  them  harmonise  with  the  law  as  known  to  hioL  Bat  ft  it  man 
probable  that  they  were  once  literal  statements  of  a  law  whioh  in  his  tint  b^ 
ceased  to  exist.    See  Mayr,  24,  80. 

In)  Pan  jab  Gostoms,  78. 

lo)  Mitakshara,  i.  4,  426.    See  Mayr,  81. 

(p)  Punjab  Oostoms.  186 ;  Act  XII  of  1878,  s.  2. 

(o)  Thesawaleme,  vil  §  1,  2.  The  riffht  of  pre-emption  is  there  said  to  nl^md 
to  tne  Tender's  "  heirs  or  partners,  and  to  such  of  his  neighboars  whoMgrowida 
are  adjacent  to  his  Und,  and  who  might  hafe  the  same  in  mortgage,  thoiild  ttoy 
have  becm  mortgsged." 
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nidikgre.  The  8iatu$  of  the  trndirided  faunilj  was^  i^ppft- 
rehtly^  too  fatdili&r  to  every  one  to  require  disoiiBsion.  They 
only  notice  those  Hew  conditions  which  were  destined  to 
bring  about  the  dissoldtion  of  the  family  itself.  These  were 
Self-Acquisition,  Partition  and  Alienation. 

§212.  Sitr-AOQinRiD  PAOPtatT  in  the  earliest  state  of  Origin  of  lelf- 
Indian  society  did  not  etist  (r).  Bo  where  the  family  was  ^f^ertf. 
of  the  purely  Patriarchal  tjrpe^  the  whole  of  the  property 
was  owned  by  the  father,  and  all  acquisitions  made  by  the 
members  of  the  family  were  made  for  him,  and  fell  into  the 
common  stock  (»).  When  the  Joint  Family  arose,  self- 
acquisition  became  possible,  but  was  gradual  in  its  rise. 
While  the  family  lived  together  in  a  single  house,  supported 
by  the  produce  of  the  common  land,  there  could  be  no  room 
for  separate  acquisition.  The  labour  of  all  went  to  the 
common  stock,  and  if  one  possessed  any  special  aptitude  for 
making  clothes  or  implements  of  husbandry,  his  skill  was 
exercised  for  the  common  benefit,  and  was  rewarded  by  an 
interchange  of  similar  good  offices,  or  by  the  improvement 
of  the  family  property,  and  the  increased  comfort  of  the 
fomily  home.  But  as  civilization  advanced,  and  commerce 
aroto,  new  modes  of  industry  were  discovered,  which  had  no 
application  to  the  joint  property.  As  the  family  had  only  a 
claim  Upon  its  members  for  their  assistance  in  the  cultivation 
of  the  land,  and  the  ordinary  labours  of  the  household,  they 
Could  not  compel  the  exertion  of  any  special  form  of  skill, 
unless  it  was  to  meet  with  a  special  reward.  It  was  re- 
cognized that  a  member,  who  chose  to  abandon  his  claims 
upon  the  family  property,  might  do  so,  and  thenceforward  * 
pursue  his  own  special  occupation  for  his  own  exclusive  V^- 
profit  (Q.  But  it  might  be  for  the  advantage  of  all  to  keep 
the  specially  gifted  member  in  the  community  by  allowing 
him  to  retain  for  himself  the  fruits  of  his  special  industry. 
On  the  other  hand,  an  injury  would  be  done  to  the  family, 
if,  while  living  at  its  expense,  he  did  not  contribute  his  Uar 
share  of  labour  to  its  support,  or  if  he  used  any  appreciable 

(r)  8m  MATT,  Sa 

(f)  MAoa,  vHl  S  410  tanU,  {  SOS. 

(0  Maaa,  iz.  f  S07 1  YajiiaT»Ur7»,  ii.  |  US  |  Umjt,  »,  48. 
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portion  of  the  &mily  property  for  the  purpoae  of  prodacing 
that  which  he  afterwards  claimed  as  ezclusively  hia  own. 
The  doctrine  of  self-acquired  property  spmng  from  a  desire 
to  reconcile  these  conflicting  interests. 

§  213.  The  earliest  forms  of  self-acquisition  appear  to 
have  been  the  gains  of  science  and  valour,  peculiar  to  the 
Brahman  and  the  Kshatriya.    Wealth  acquired  with  a  wife^ 
gifts  from  relations  or  friends,  an^  ancestral  property,  lost 
to  the  family,  and  recoyered  by  the  independent  exertions 
of  a  pingle  member,  were  also  included  in  the  list  j  and 
Mani^  laid  down  the  general  fvle,  *^  What  a  brother  baa 
acquired  by  labour  or  skill,  without  using  the  patrimony,  he 
shall  not  give  up  without  his  assent,  for  it  wa^  gained  by 
his  own  exertion''  (u).    But  we  can  see  that  self-aoquisi- 
tions  were  at  first  not  favoured,  and  that  Manu's  formula 
was  rather  strained  against  the  acquirer  than  for  him. 
Katyayana  and  Yrihaspati  refuse  to  recognise  the  gains  of 
science  as  self-acquisition,  when  they  were  earned  by  means 
of  instruction  imparted  at  the  expense  of  the  family  (v) ;  and 
Vyasa   similarly  limits   the  gains  of  valour,  if  they  were 
obtained  with  supplies  from  the  common  estate,  subh  as  a 
vehicle,  a  weapon,  or  the  like,  only  allowing  the  acquirer  to 
retain  a  double   share  {v>).    It  would  also  seem  doubtful 
whether  the  acquirer  was  originally  entitled  to  the  exclusive 
possession  of  the  whole  of  his  acquisitions.    Yasishta  says, 
''  If  any  of  the  brothers  has  gained  something  by  his  own 
efforts,  he  receives  a  double  share.''     This  text  is  supposed 
by  Dr.  Mayr  to  mark  a  stage  at  which  the  only  benefit 
obtained  by  the  acquirer  was  a  right  to  retain,  on  partition, 
an  extra  portion  of  the  fruits  of  his  special  industry  {x).    If 
that  be  the  correct  explanation,  the  text  of  Yyasa  just 
quoted  shows  a  further  step  in  advance.    He  restricts  the 
rights  of  the  acquirer,  only  in  cases  where  assistance,  how- 


(u)  Mahh,  ix.  {  906-909  {  GauUm*,  zzfiii.  S  97,  28 ;  Nanda,  ziiL  i  6, 11^ 
11:  VyaM,  8  Dig.  S88. 

(v)  8  Dig.  888,  840. 

(to)  8  Dig.  71 J  V.  May,  iv.  7. 1 19. 

\m)  Vambta,  xtU.  §  96;  Mayr.,  99,  80 |  Dr.  Bamall't  tiaaalatioa  of  ▼•»- 
drajah  (p.  81)  reodera  it,  '*  If  aay  of  th«m  have  seU-aoqiiirod  proptrty,  IH  hm 
tako  two  tharef."  The  text  Memf  to  be  dmilarly  iaterpireUd  I^T  Jfassta 
Yahana.    Daya  Bhaga,  ii.  S  41.    Bee  i>o«i,  960. 
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ever  slight^  has  been  obtained  from  the  family  funds ;  as 
where  a  warrior  has  won  spoil  in  battle,  by  using  the  family 
sword  or  chariot.  In  later  times  all  trace  of  such  a  reiEltrio- 
tion  had  passed  away.  The  text  of  Yasishta  had  lost  its 
original  meaning,  and  was  explained  as  extending  Manu's 
rule,  not  as  restricting  it ;  and  as  establishing  that  a  mem- 
ber of  a  family,  who  made  use  of  the  patrimony  to  obtain 
special  gains,  was  entitled  to  a  double  portion  as  his 
reward  (y).  This  is  evidently  opposed  both  to  the  spirit 
and  the  letter  of  the  ancient  law.  It  has,  however,  come 
to  be  the  present  rule  in  Bengal,  as  we  shall  see  hereafter 
(§  260). 

§214.  It  does  not  appear  that  an  acquirer  had  from  the  Right  over  self « 
first  an  absolute  property  in  his  acquisition,  to  the  extent  of  *^°  ^"* 
disposing  of  it  in  any  way  he  thought  fit.  Originally  the 
benefit  which  he  derived  from  a  special  acquisition  seems  to 
have  come  to  him  in  the  form  of  a  special  share  at  the  time 
of  partition  (z).  While  the  family  remained  undivided,  he 
would  be  entitled  to  the  exclusive  use  of  his  separate  gains. 
If  he  died  undivided,  they  would  probably  fall  into  the 
common  stock.  Probably  ho  was  only  allowed  to  alienate, 
where  such  alienation  was  the  proper  mode  of  enjoying 
the  use  of  the  property.  This  would  account  for  the  dis- 
tinction which  is  drawn  between  self-acquired  movables  and  <^ 
immovables.  The  right  to  alienate  the  former  is  universally 
admitted  by  the  commentators,  but  the  Mitakshara  cites 
with  approval  a  text,  which  states  that,  "  Though  immova- 
bles or  bipeds  have  been  acquired  by  a  man  himself,  a  gift 
or  sale  of  them  should  not  be  made  without  convening  all 
the  sons"  (a).  According  to  the  existing  Malabar  law,  a 
member  of  a  tarwad  may  make  separate  acquisitions,  and 


(y)  MiUkkshara,  i.  4,  §  29  ;  Daya  Bbaga,  vi.  1,  f  24—29. 

(>)  Visbnti,  XTti.  §  1 ;  TajnaTalkya,  ii.   US— 120,  aod  teztfl  referred   to  at 
Bote  (u). 

(a)  MiUkibara,  i.  1,  §  27.  Tbtf  text  u  ascribed  by  Mr.  Oolobrooke  to  Vyaea. 
In  tbe  Vivada  Cbintamani,  p.  309,  it  is  attributed  to  Prakaeha.  while  Jagan- 
aatba  qaotes  it  a«  from  Yajnavalkya.  2  Dig.  110.  Uow  far  tbit  la  atill  the  law 
in  Soatborn  India  appearn  unsettled.  See  po^t,  §  296.  Tbe  Viramitrodaya 
treats  the  consent  of  the  sons  to  the  alienation  of  solf-ao^oired  and  im- 
movable property,  tbat  of  separated  nsembert  to  tbe  alienatioQ  of  separated 
imraoTsble  property  as  being  desirable  for  purposes  of  oridence,  but  not  neeet- 
sary  as  a  matter  of  law.     Viramit.,  p.  87,  §  22. 
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dispose  of  them  as  he  pleases  during  his  life ;  but  anything 
that  remains  undisposed  of  at  liis  death  beeomes  part  of 
the  family  property  (b).  According  to  the  Thesawalemea 
member  of  an  undivided  family  appears  to  have  more  power 
of  disposal  oyer  self-acquired  than  be  has  over  ancestral 
pro|>ertyi  but  not  an  absolute  power  (c). 

Ofi«iii«iijr  us*         §  216.  Partition  of  family  property,  so  far  as  that  pro- 

|)orty  consisted  of  land,  could  not  arise  until  the  land  pos- 
sessed by  each  family  had  come  to  be  considered  the  abso- 
lute property  of  the  fatmily,  free  from  all  claims  upon  it  by 
tlie  community.  Nor  would  there  be  any  very  strong  rea- 
son for  partition,  as  long  as  the  bulk  of  the  property  con- 
sisted of  laud.  It  would  furnish  a  better  means  of  sub- 
sistence to  the  members  when  it  remained  in  a  mass,  than 
when  it  was  broken  up  into  fragments.  The  influence  of 
the  head  of  the  family,  and  the  strong  spirit  of  union  which 
is  characteristic  of  Eastern  races,  would  tend  to  preserve 
the  family  coparcenary,  long  after  the  looser  village  bond 
had  been  dissolved.  In  Malabar  and  Canara»  at  the  present 
day,  no  right  of  partition  exists.  In  some  cases,  where  the 
family  has  become  very  numerous,  and  owns  property  io 
different  districts,  the  different  branches  have  split  into  dia« 
tinct  iarwad^^  and  become  permanently  separated  in  estate. 
Uut  this  can  only  be  done  by  common  consent.  No  one 
member,  uor  even  all  but  one,  can  enforce  a  division  open 
any  who  object  {d).  The  text  of  U^anas,  already  qaoted  (s), 
which  forbids  the  division  of  land  among  kinsmen,  seems  to 
evidence  a  time  when  the  Hindu  joint  family  was  as  indivi- 
sible as  the  Malabar  tarwad  (/). 

lu  Migiii  §210.  Partition  would  begin  to  be  desired,  when  self- 

ac(|uisitions  became  common  and  secure.  A  man  who  found 
that  he  was  earning  wealth  more  rapidly  than  the  other 
luembors  of  his  family,  would  naturally  desire  to  get  rid  of 


(b)  k'aHaU  w  Tdfal.  S  Ifad.  U.  0.  ISS;  Vira  Jtaym  ▼  FtUs  JtafM,« 
lil. 

(()  TUomwaIhiim,  ii  f  1. 

(J)  Afunda  CAtffly  ▼.  Ttmmaiu,  1  Mad.  B.  0.  I80|  TYmm^pps  v.  VsMtefS. 
4ll«d.  11.0.  SS 


(f)  inftf.ltW. 

( /)  Hm  lUyr.  31 .  43. 
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their  claims  upon  his  industry,  and  to  transmit  his  fortone 
entire  to  his  own  descendants.     This  is  one  of  the  com- 
monest motives  which  brings  about  divisions  at  present. 
But  the  &mily  feeling  against  partition  is  so  strong  (g),  StimuUted  by 
since  what  one  gains  all  the  others  losoj  that  it  is  probable         " 
the  usage  would  have  had  a  painful  struggle  for  existence, 
if  it  had  not  been  supported  by  the  strongest  external  influ- 
ence, vit,,  that  of  the  Brahmans.     This  support  it  certainly    |/ 
had.     As  long  as  a  family  remained  joint,  all  its  religious 
ceremonies  were  performed  by  the  head.     But  as  soon  as  it 
broke  up,  a  multiplication  of  ceremonies  took  place,  in  exact 
ratio  to  the  number  of  fractions  into  which  it  was  resolved. 
Hence  a  proportionate  increase  of  employment  and  emolu- 
ment for  the  Brahmans.     The  Sanskrit  writers  are  perfectly 
frank  in  advocating  partition  on  this  very  ground.     Manu  ^ 

says  {h)f  *'  Either  let  them  live  together,  or  if  they  desire  '^^ 
religious  rites,  let  them  live  apart ;  since  religious  duties  are 
multiplied  in  separate  houses,  their  separation  is  therefore 
legal,'' — to  which  Kulluka  adds,  in  a  gloss,  "  and  even  laud- 
able  /"  And  so  Oautama  says  (t),  ''  If  a  division  takes  place, 
more  spiritual  merit  is  acquired." 

$  217.  It  was,  however,  by  very  slow  steps  that  the  right  lt«de?elo|mi«Di. 
to  a  partition  reached  its  present  form.  At  first  it  is  pos- 
sible that  a  member  who  insisted  on  leaving  the  family  for 
his  own  purposes,  went  out  with  only  a  nominal  share,  or 
such  an  amount  as  the  other  members  were  willing  to  part 
with  (ft),  lliis  is  the  more  probable,  since,  so  long  as  the 
family  retained  its  Patriarchal  form,  the  son  could  certainly 
not  have  compelled  his  father  to  give  him  a  share  at  all,  or 
any  larger  portion  than  he  chose.  The  doctrine  that  pro- 
perty was  by  birth — in  the  sense  that  each  son  was  the 
equal  of  his  father — had  then  no  existence.  The  son  was  a 
mere  appendage  to  his  father,  and  had  no  rights  of  pro- 
perty as  opposed  to  him  (I).     The  family  was  then  in  the 

{§)  I  haT«  been  Mtnred  that  even  in  Bengml,  where  the  family  Ue  i«  eo  loote, 
no  one  can  enforce  a  division  eicept  at  the  cost  of  all  oatnral  love  and  harmony. 
In  Madrae  I  have  InTariably  foand  that  a  family  fend  wai  either  the  oanee,  or 
the  eoneeqnence,  of  a  snit  for  partition. 

(M  ii.  §  111.  (ft)  Ant;  §  919,  note  (e). 

(i)  UTiti,  §  4  (0  Mann.  riii.  f  416  \  onU,  f  SOS. 
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MaUbtr  same  condition  as  a  Malabar  tarwad  is  now.     There  the 

property  is  vested  in  the  head  of  the  family,  not  merely  aa 
agent  or  principal  partner,  but  almost  as  an  absolute  ruler. 
The  right  of  the  other  members  is  only  a  right  to  be 
maintained  in  the  family  house,  so  long  as  that  house  is 
capable  of  holding  them.  The  scale  of  expenditure  to  be 
adopted,  and  its  distribution  among  the  different  members, 
is  a  matter  wholly  within  the  discretion  of  the  kamaven. 
No  junior  member  can  claim  an  account,  or  call  for  an  ap- 
propriation to  himself  of  any  special  share  of  the  income. 
Partition,  as  we  have  already  seen,  can  never  be  demanded  (m). 
It  is  quite  certain  that  in  the  earlier  period  of  Hindu  laWj 
no  son  could  compel  his  father  to  come  to  a  partition  with 
him.  Manu  speaks  only  of  a  division  after  the  death  of  the 
father,  and  says  expressly  that  the  brothers  have  no  power 
over  the  property  while  the  parents  live;  EuUuka  Bhatta 
adds  in  a  gloss,  *'  unless  the  father  chooses  to  distribute  it** 
(n).  This  was  no  doubt  added  because  the  actual  or  my- 
thical Manu  did  himself  divide  his  property  among  his  sons, 
or  was  alleged  by  tho  Ycda  to  have  dono  so,  and  the  fact 
is  put  forward  by  the  sages  as  an  authority  for  such  a  divi- 
sion (o).  The  consent  of  the  father  is  also  stated  by  Baud* 
hayana,  Gautama,  and  Devala  to  be  indispensable  to  a  par- 
tition of  ancestral  property  {p),  and  Sancha  and  Liohita 
even  make  his  consent  necessary  where  the  sons  desire  to 
Growth  of  ion'i  have  a  partition  of  their  own  self^acquired  property  (q) .  Sub- 
"K^^*  sequently  a  partition  was  allowed  even  without  the  father's 

wish,  if  he  was  old,  disturbed  in  intellect,  or  diseased ;  that 


y/ 


(m)  Kunigaratuj.  Arrangaden,  2  Mad.  H.  G.  12;  Svhhu  H§aadiw.  Tongu^ 
4  Mad.  H.  0.  196  ;  ant0,  §  216,  note  (d) ;  Varanakot  ▼.  VarantJtot,  %  Mad  OS. 
At  to  leparate  MaiDtanance,  uee  Peru  Nayar  ?.  Ayyappan,  ih.  282.  Aa  to  powar 
of  remOTing  the  Karnaven  for  imprudent  management,  tee  PonamMaih 
Kunhamod  v.  PonamUlath  KiUtiaih.  8  Mad.  169. 

(fi)  Mann,  ix.  §  104  ;  fee  alto  VaaiabU,  xvii.  §  28—29.  A  text  of  Maaii  (iz.  { 
209)  u,  however,  cited  in  the  MiUkkthara,  (i.  6,  §  11)  aa  evidenoing  the  right  of 
aone  to  compel  a  partition  of  the  ancestral  property  held  hy  their  fatb«r.  Th« 
translation  given  by  Sir  W.  Jones  (br^hren  for  8on$)  is  incorrect,  aee  fl  W.  A  B. 
xxiv.  The  text  itaelf  refers,  not  to  partition,  bnt  to  aelf-aoottiaitioii.  It  eon- 
templates  the  continuance  of  the  coparcenary,  not  Us  dissolution,  and  poiota 
out  whst  property  falls  into  the  common  stock,  and  what  does  not. 

(o)  Apastamba,  xiy.  §  H  J  Baudhayana,  ii.  2,  §  1-  ^.       _ 

(p)  Baudhayana.  ii.  2,  §  4 ;  GauUma,  xxviu.  §  2 ;  Devala,  2  Dig.  622. 

(9)  2  Dig.  6S6,  688. 


PABTITION.  218 

is,  it  ho  was  no  longor  lit  to  exercise  his  paternal  authority 
(r).  A  final  step  was  taken  when  it  was  acknowledged 
that  father  and  son  had  equal  ownership  in  ancestral  pro- 
perty ;  that  is  to  say,  when  the  Patriarchal  Family  had 
changed  into  the  Joint  Family  («).  It  thenbecame  the  rule 
that  the  sons  could  require  a  division  of  the  ancestral  pro- 
perty, but  not  of  the  acquired  property  {t).  The  joint  fa- 
mily then  ceased  to  be  a  corporation  with  perpetual  succes- 
Bion,  and  became  a  mere  partnership,  terminable  at  will. 

6  218.  The  above  sequence  of  rights  is  perfectly  intelli-  ^•j^M^'i  *¥•': 
gible.  It  IS  more  dimcult  to  account  for  the  early  limita-  mother, 
tions  upon  partition  with  reference  to  the  mother.  There 
seems  to  be  no  doubt  that  originally  the  right  of  brothers 
to  divide  the  family  estate  was  deferred  till  after  the  death, 
not  only  of  the  father,  but  of  the  mother  (u).  Gautama, 
Narada  and  Yrihaspati  allow  of  partition  during  the  mother's 
life,  but  make  it  an  essential  that  she  should  have  become 
incapable  of  child  bearing,  or  that  cohabitation  on  the  part 
of  the  father  should  have  ceased  (v).  The  latter  limitation, 
which  is  also  the  later,  may  be  explained  as  intended  to 
protect  the  interests  of  after-born  children  (w).  It  would 
operate  as  forbidding  partition  until  after  possibility  of  fur- 
ther issue  was  extinct.  But  why  extend  the  prohibition  to 
the  death  of  the  mother  when  the  father  was  aJready  dead  T 
It  might  be  suggested  that  this  prohibition  was  necessary 
at  a  time  when  a  widow  was  authorized  to  raise  up  issue  by 
a  relation.  But  it  seems  to  me  that  it  may  evidence  a  time 
when  the  widow  had  a  life  estate  in  her  husband's  property, 
even  though  he  left  issue.  It  has  often  been  said  that  the 
ground  on  which  a  widow's  right  of  inheritance  is  rested, 
viz.,  that  she  is  the  surviving  half  of  her  husband,  would 
be  a  reason  for  her  inheriting  before  her  sons,  instead  of 

(r)  Saokha,  or  Harita,  cited  Mitakihara,  i.  2,  §  7. 

If)  Bee  ante,  §  904  ;  jpoMt.  §  236. 

U)  Yyan,  8  Dig.  86  {  Viahna,  xvii.  f  1,  2. 

(u)  MaDQ,  iz.  1 104 ;  Banoha  &  Liohita,  2  Dig.  688  ;  Tajoafalkya,  ii  f  117 ; 
Mttaluhaiu,  i.  8,  )  1— 8  s  Daya  Bhaga,  lit.  |  1. 

(r)  Gaatama.  fszTiii.  §  2  ;  Narada,  ziii.  }  8j  8  Dig.  48. 

{w\  DaTa  Bbaga,  i-  §  46.  Tho  Baraarati  Vilaaa,  p.  12  §  61  treats  it  ae  totro- 
daoed  in  toe  father's  intereet,  so  ae  to  eecare  him  against  a  eompalsorj  partition, 
so  long  as  he  might  wish  to  marry  again. 
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after  them  {x).  Now  according  to  the  Thesawaleme  this  is 
actually  the  rule.  Where  the  father  dies  leaving  childrenj 
the  mother  takes  all  the  property,  and  gives  the  daughter* 
their  dowry,  but  the  sons  may  not  demand  anything  as 
long  as  she  lives  (y).  An  indication  of  such  a  state  of 
things  having  once  existed  may  perhaps  be  found  in  the  text 
of  Sancha  and  Lichita  {z),  which,  after  forbidding  partition 
without  the  father's  consent,  goes  on  to  say,  ''  Sons  who  have 
parents  living  are  not  independent,  nor  even  after  the  death 
of  their  father  while  their  mother  lives/'  And  similarly 
Narada  makes  the  dependence  of  sons,  however  old,  last 
during  the  life  of  both  parents;  and,  in  de&ult  of  the 
&ther,  places  the  authority  of  the  mother  before  that  of  her 
first-bom  (a). 
Bestrioiionff  &  219.  When  WO  come  to  the  commentators  who  wrote  at 

»  W^    1     A 

eoome  o     e  .  ^  ^^^  whou  all  these  restrictions  had  passed  away,  we  find 

that  the  above  passages  had  lost  all  meaning  for  them.  But 
no  Hindu  lawyer  admits  that  any  sacred  text  can  conflict 
with  existing  law.  As  usual,  they  attempt  to  reconcile  the 
irreconcilable,  either  by  forced  explanations,  or  by  simple 
collocation  of  contradictory  passages,  without  any  effort  to 
Mitakihan.        explain  their  bearing  upon  each  other.     The  Mitakshara,  in 

dealing  with  the  time  of  partition,  quotes  several  of  the  texte 
just  cited,  as  establishing  that  partition,  during  the  father'i 
lifetime,  can  only  bo  made  in  three  cases,  viz.,  first,  when 
he  himself  desires  it;  or  secondly,  even  against  his  will, 
when  both  parents  are  incapable  of  producing  issue;  or 
thirdly,  when  the  father  is  addicted  to  vice,  or  afflicted  with 
mental  or  bodily  disease  (b).  And  so  he  quotes,  without 
any  objection  or  explanation,  the  passage  which  directs 
partition  to  take  place  after  the  death  of  both  parents  (e). 

(•)  See  8  Dig.  79. 

Sy)  TbeeawiUeme,  i.  §  9. 
1)  S  Dig.  638 
a)  Narda»  iii.  §  88,  40:  '*  He  i«  of  age  and  independent  in  oaee  hie  parcpte 
be  dead.  Daring  their  lifetime  be  ie  dependent,  even  tbongb  be  be  grown  old. 
Of  the  two  parents  the  father  haa  the  greater  anUioritT,  ainoe  the  teea  la  woftk 
more  than  tne  field ;  in  default  of  the  father,  the  mother ;  in  ber  defaiUta  tbo 
firat-bom.  Theae  are  never  enbiect  to  any  control  from  dependoat  poreoBfi 
they  are  fully  entitled  to  give  ordera,  and  make  gifta  or  aalea. ' 

(b)  Mitakahara,  i.  2,  §  7.    The  Yiramitrodaya  only  reoognifM  the  Ut  ud  8rd 
caaea,  (p.  49,  §  4). 
(e)  Mitakfbara,  i.  8,  §  1 ,  2. 
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Bafc  in  treating  of  the  rights  of  father  and  son  to  ancestral 
property,  he  explains  these  texts  as  referring  only  to  the 
Belf-acqnired  property  of  the  father,  and  concludes  that 
"  while  the  mother  is  capable  of  bearing  more  sons,  and  the 
&ther  retains  his  worldly  affections,  and  does  not  desire 
partition,  a  distribation  of  the  grandfather's  estate  does 
nevertheless  take  place  by  the  will  of  the  son''  (d). 

i  220.  The  Smriii  Ohandrika  explains  the  passage  of  SmriU  phsa. 
Hana,  ix.  $  104,  which  defers  partition  till  after  the  death 
of  both  parents,  as  meaning  that  the  property  of  each  parent 
can  only  be  divided  after  his  or  her  decease  (e).  Bat  the 
result  of  an  involved  disquisition  as  to  the  right  of  sons  to 
exact  partition  during  the  father's  life,  appears  to  be,  that 
as  long  as  the  father  is  competent  to  beget  children,  and  to 
manage  the  family  affairs,  the  sons  have  not  such  inde- 
pendent power  .as  entitles  them  to  compel  him  to  proceed  to 
a  division  (/). 

It  will  be  seen  hereafter  (g),  that,  until  quite  lately,  the 
point  was  still  open  to  discussion  in  Southern  India. 

$  221.  The  writers  of  the  Bengal  school  had  to  perform  B«Bftl  writtrt. 
an  exactly  opposite  feat  of  interpretation  to  that  accom- 
plished by  those  of  the  Benares  school.  The  latter  con- 
sidered the  sons  to  be  joint  owners,  with  their  &therj  and 
had  to  explain  away  the  texts  which  restricted  or  delayed  . 
their  right  to  a  partition.  The  former  considered  that  the 
hiher  was  the  exclusive  owner,  and  had  to  explain  away  the 
other  texts  which  authorised  a  partition.  The  mode  in 
which  they  attained  this  result  will  be  found  in  the  first 
chapter  of  the  Daya  Bhaga.  Jimuta  Yahana  takes  up  all 
the  texts  which  assert  that  sons  cannot  compel  a  partition 
during  the  father's  lifetime,  as  supporting  his  view  that 
property  in  the  sons  arises  not  by  birth,  but  by  the  death  of 
the  father.  Consequently,  even  in  the  case  of  ancestral 
property,  there  can  be  no  partition  during  the  father's  life, 
without  his  consent.     Upon  his  death,  whether  actual  or 

(<i)  MitakshArA,  i.  6,  §  6,  7,  8.  11.    To  ih«  Mae  tffeet  it   the  Majokba,  i?. 

(•)  SmHti  CliandrikA,  i.  C  It— 17. 

(/)  BmriU  CbMidrika.  i.  §  I9*SS.  88-^. 

i9)  Toff.  §  y». 
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civile  the  property  of  the  sons  arises  for  the  first  timej  aud 
with  it  their  right  to  a  division  (h). 

§  222.  The  condition  that  the  mother  shoold  be  past 
child-bearings  is  taken  by  the  writers  of  the  school  to  be  a 
limitation  upon  the  father's  power  to  make  a  partition,  where 
the  property  is  ancestral,  on  the  ground,  that  if  the  ancestral 
estate  were  divided  while  the  mother  was  still  produotive, 
the  after-bom  children  would  be  deprived  of  subsistence  (•)• 
They  also  interpret  literally  the  prohibition  against  partition 
even  after  the  Other's  death,  while  the  mother  is  still  alive, 
and  repudiate  the  explanation  that  this  prohibition  relates 
to  the  separate  property  of  the  mother  (k).  Later  com- 
mentators, however,  do  not  allow  that  the  rule  is  still  in 
force,  or  get  out  of  it,  by  the  usual  Bengal  formula,  that  it 
is  morally  wrong  but  legally  valid.  In  practice  neither  the 
mother's  death  nor  consent  is  now  required  {I). 

§  223.  The  result  of  this  long  history  is,  that  the  right  to 
a  partition  at  any  time,  between  co-sharers,  is  now  admitted 
universally.  But  the  writers  of  the  Bengal  school  do  not 
allow  that  sons  are  co-sharers  with  their  father.  Elsewhere 
all  members  of  a  Joint  Family  are  considered  to  be  co-sharers, 
whether  they  are  related  to  each  other  lineally  or  collaterally. 

§  224.  Thi  Bight  or  Aliination  of  course  proceeds  pari 
p<i88U  with  the  development  of  property  from  its  conununal 
to  its  individual  form.  As  each  new  phase  of  property 
arose,  there  was  a  transitional  period  before  it  absolutely 
escaped  from  the  fetters  which  had  ceased  to  be  properly 
binding  upon  it.  We  have  already  seen  reason  to  believe, 
that  there  was  a  time  when  the  shares  of  separated  kinsmen 
in  land  were  not  absolutely  at  their  own  disposal.  But  all 
such  restrictions  had  passed  away  before  the  time  of 
Narada  (m).  So  it  would  appear  that  at  first  sons  were  not 
at  liberty  to  dispose  of  their  own  self-acquired  property,  an  d 
it  is  still  an  unsettled  point  whether,  under  Mitakshara  law. 


^a  Bhaga.  i.  $  11—81.  88-44,  50;  ii. 
ra  Bhaga,  i.  M^ :  D.  K.  8.  ti.  §  1. 
ra  Bhaga.  iii.  §  1—11 ;  D.  K.  B.  vu 


{h)  Daya 
(i)  Daya 
(k)  Dayi 
MaoN.  4i. 
(0    8  Dig.  78;  1  W.  MaoN.  60. 
(m)    AnU,  §  209;  Narada,  xiii.  §  48. 


ii.  §.8. 
Jl 


So6  F.  MacN.  87,  67 ;  1  W. 
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a  father  has  absolute  control  over  self-acqaired  land(n)« 
Conyersely,  a  relio  of  the  sapreme  power  of  the  father,  as 
head  of  the  family,  may,  perhaps,  be  found  in  his  asserted 
right  to  dispose  of  ancestral  moveables  at  pleasure  (o). 
Possibly  the  absolute  obligation  of  the  sons  to  pay  his  debts 
may  be  traceable  to  the  same  source  (p). 

$  226.  As  regards  joint  property,  it  necessarily  followed.  Joint  propertj. 
from  the  yery  essence  of  the  idea,  that  no  one  owner  could 
dispose  of  that  which  belonged  to  others  along  with  himself, 
unless  with  their  consent,  or  under  circumstances  of  neces- 
sity, from  which  their  assent  might  be  implied  (9).  But  a 
most  important  diCFerenoe  of  opinion  arose,  as  to  who  were 
joint  owners  in  property,  and  as  to  the  power  of  disposal 
each  joint  owner  had  over  his  own  share. 

The  former  point  arose  with  reference  to  the  position  of  a  Power  •! 
father  in  regard  to  his  sons.  Where  the  Joint  Family  was  ^' 
an  enlargement  of  the  Patriarchal  Family,  the  power  of  the 
head  would  necessarily  be  (lifferent,  according  as  he  was 
looked  upon  as  the  father  of  his  children,  or  merely  as  the 
manager  of  a  partnership  (r).  The  texts  which  had  their 
origin  in  the  former  stage  of  the  family,  would  necessarily 
ascribe  to  him  wider  powers  than  those  which  originated  in 
its  later  stage.  For  instance,  when  Narada  says,  ''  women, 
sons,  slaves,  and  attendants  are  dependent  ,*  but  the  head 
of  a  family  is  subject  to  no  control  in  disposing  of  his  here- 
ditary property' '  («) ; — he  is  eridently  quoting  a  text  which 
had  once  been  true  of  the  father  as  a  domestic  despot,  but 
which  had  long  since  ceased  to  be  true  of  him  as  the  head 
of  a  Joint  Family.  At  each  stage  of  the  transition,  the 
original  writers,  who  spoke  merely  with  reference  to  the 
facts  which  were  under  their  own  eyes,  would  speak  clearly 
and  unhesitatingly.  When  the  era  of  commentators  arrived, 
who  bad  to  weave  a  consistent  theory  out  of  conflicting  texts, 
all  of  which  they  were  bound  to  consider  as  equally  holy  and 
equally  true,  controversy  would  begin.  Those  who  wished 
to  diminish  the  father's  authority  would  quote  the  later  texts. 


"»'  J 


in)  AnU,  §  203 1  pcH,  §  SSO.  (9)  VjAitu  1  Dig.  4S6 1  f  Diff.  189. 

(o)  PoMt,  f  aS8.  (r)  AnU,i  S04. 

(j>)  Poti,  \  374.  (•)  NarmdiK  Ui.  |  M. 
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Those  who  wiuhod  to  enlarge  his  authority  would  quote  the 
eai'lier  texts.     This  is  exactly  what  took  place. 

Mitaksbara.  §  226.  The  author  of  the  Mitakshara  outers  into  an  elabo- 

rate disquisition^  as  to  whether  property  in  the  son  arises 
for  the  first  time  by  partition^  or  the  death  of  the  previoaa 
owner^  or  exists  previously  by  birth  (t).  He  quotes  two 
anonymous  texts^  "  The  father  is  master  of  the  gems,  pearlsj 
coi*al,  and  of  all  other  (movable  property),  but  neither  the 
father  nor  the  gi*andfather  is  of  the  whole  immovable 
estate ;"  and  this  other  passage,  ''  By  favour  of  the  father, 
clothes  and  ornaments  are  used,  but  immovable  property 
may  not  be  consumed  even  with  the  father's  indulgence**  (u). 
He  sums  up  his  views  in  §  27,  28,  as  follows : — '-Therefore 
it  is  a  settled  point  that  property  in  the  paternal  or  ancestral 

ivo^erty  ia  by     estate  is  by  birth,  although  the  father  have  independent 

power  in  the  disposal  of  efFects  other  than  immovables  for 
indispensable  acts  of  duty,  and  for  purposes  prescribed  by 
texts  of  law,  as  gifts  through  affection,  support  of  the  family^ 
relief  from  distress,  and  so  forth  ;  but  he  is  subject  to  the 
control  of  his  sons  and  the  rest  in  regard  to  the  immovable 

estate,  whether  acquired  by  himself  or  inherited  from  his 
father  or  other  predecessor ;  since  it  is  ordained,  '  though 
immovables  or  bipeds  have  been  acquired  by  a  man  him- 
self, a  gift  or  sale  of  them  should  not  be  made  without  con- 
vening all  the  sons,  'lliey  who  aro  born,  and  they  who  are 
yet  uubogotton,  and  thoy  who  are  still  in  the  womb,  require 
the  means  of  support.  No  gift  or  sale  should  therefore  be 
made.'  "  An  exception  to  it  follows  :  "  Even  a  single  indi* 
yidual  may  conclude  a  donation,  mortgage,  or  sale  of  im- 
movable property  during  a  season  of  distress,  for  the  sake 
of  the  family,  and  especially  for  pious  purposes.  ^^ 

§  227.  The  opinion  of  Yijnauesvara  that  sons  had  by 
birth  an  equal  ownership  with  the  father  in  respect  of  an- 
cesti*al  immovable  property,  is  followed  by  ail  writers  except 
those  of   the  Bengal  school,  and  is   now  quite  beyond  dis- 


(0    MiUkabara,  i.  1.  §  17—27.    Viramit.,  cb.  i. 

(u)  If  itakabara,  §  21.  Tbo  former  of  tbeao  teita  ia  oitod  by  Jimota  YabsBAi  &• 
§  22,  aa  from  Yajmif alkya,  but  cannot  bo  found  in  tbo  tziiuDg  ttxt.  It  if  ako 
Qppoiod  to  Yajnaralkya,  ii.  §  121,  quotod  f^osi,  §  221>. 
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pate  (9).  But  upon  the  other  points^  viz.,  as  to  the  extent  of 
the  father's  power  over  ancestral  movables^  and  tbe  limita- 
tion upon  his  power  over  self-acqaired  land,  there  is  no  such 
harmony,  and  his  own  views  appear  to  have  been  in  a  state 
of  flux  upon  the  subject. 

§  228.  As  regards  movables,  it  is  evident  that  the  head  Father'i  power 
of  the  family,  whether  in  his  capacity  as  father  or  as  mana-  ^'^^  »o^»W6t. 
ger,  must  necessarily  have  a  very  large  control  over  them. 
Money  and  articles  produced  to  be  sold  or  bartered,  he  must 
have  the  power  to  dispose  of,  in  the  ordinary  management 
of  the  property.  Clothes,  jewels,  and  the  like  he  wonld 
apportion  to  and  reclaim  from  the  various  members  of  the 
family  at  his  discretion.  Household  utensils,  and  imple- 
ments of  trade  or  husbandry,  he  would  buy,  exchange  and 
dispose  of  as  the  occasion  arose.  Now,  in  early  times,  mov- 
able property  would  be  limited  to  such  articles.  Even  at 
the  present  day,  not  one  Hindu  family  in  a  thousand  pos- 
sesses any  other  species  of  chattel  property.  The  very  in- 
stance adduced  by  the  text — gems,  pearls  and  corals — points 
to  things  over  which  the  father  would  necessarily  have  a 
special  control.  And  the  Mayukha  says  of  this  very  text, 
''  it  means  the  father's  independence  only  in  the  wearing 
and  other  use  of  ear-rings,  rings,  Ac,  but  not  so  far  as  gift 
or  other  alienation.  Neither  is  it  with  a  view  to  the  cessa- 
tion of  the  cause  of  his  ownership  in  the  production  of  a 
son.  Tliis  very  meaning  is  made  manifest  also  by  the  text 
noticing  only  gems  and  such  things  as  are  not  injured  by 
use"  (fc). 

§  229.  In  another  portion  of  the  Mitakshara  (or)  he  quotes 
without  comment  a  text  of  Yajnavalkya  (ii.  §  121).  ''  The 
ownership  of  father  and  son  is  the  same  in  land  which  was 
acquired  by  the  grandfather,  or  in  a  corrody  (or  settled 
income),  or  in  chattels  which  belonged  to  him."  This  evi- 
dently contradicts  the  idea  that  the  father  had  any  absolute 

(0)  Rmriti  Gbandrika,  riii.  §  17—20  ;  MAdbaTiya,  §  15,  16  ;  Varadntjah,  pp. 
4--6  ;  v.  Maj.,  it.  1,  §  S,  4  ;  Vivada  Chintamani,  800.  As  to  whether  land  par- 
ehaaed  with  ancofliral  raovable  property  |>oraetsefl  incident*  of  anceitral  immo* 
▼able,  tee  $  248.  n. 

(it)  V.  May  ,  \v.  1,  §  5.  (x)  Mitakshara,  i.  6.  |  8. 
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power  of  disposal  over  ancestral  movables.  Farther,  al« 
though  in  ch.  i.  I^  §  24,  he  lays  down  the  general  principle^ 
that  "  the  father  has  power,  under  the  same  text,  to  give 
away  such  e£fect8,  though  acquired  by  his  father  i**  in  (  VI $ 
already  quoted,  ho  seems  to  limit  this  power  to  the  right  of 
disposing  of  movables  for  such  necessary  or  suitable  pur* 
poses  as  would  come  within  the  ordinary  powers  of  the 
head  of  a  household.  It  is  evidently  one  thing  to  bestow  a 
rupee  on  a  beggar,  and  another  to  give  away  the  balanoa  al 
the  bank.  Lastly,  it  is  important  to  observe,  that  none  of 
the  later  writers  in  Southern  India,  who  follow  the  Mitak* 
shara,  make  any  such  distinction.  They  quote  the  above 
text  of  Yajnavalkya,  and  a  similar  one  from  Yrihaapati^ 
which  place  ancestral  movables  and  immovables  on  ezaotly 
the  same  footing  as  regards  the  son's  right  by  birth  (y). 

}  230.  As  regards  the  second  point,  viz.,  the  restrioiioii 
npon  a  father's  power  to  dispose  of  his  own  self-acquired 
hmd,  Yijnanesvara  is  equally  at  variance  with  himself.  Ho 
asserts  the  restriction  in  the  most  unqualified  terma  in  the 
passage  already  quoted.  He  denies  it  in  equally  unqualified 
terms  in  a  later  passage  (z).  ^*  The  grandson  has  a  right  of 
prohibition,  if  his  unseparated  father  is  making  a  donation, 
or  a  sale  of  effects  inherited  from  the  grandfather ;  but  be 
has  no  right  of  interference,  if  the  effects  were  acquired  by 
the  father.  On  the  contrary,  he  must  acquiesce,  beoauso 
he  is  dependent.  Consequently  the  difference  is  this : 
although  he  have  a  right  by  birth  in  his  Other's  and  in  hie 
grandfather's  property,  still,  since  he  is  dependent  on  hie 
father  in  regard  to  the  paternal  estate,  and  since  the  father 
has  a  predominant  interest,  as  it  was  acquired  by  liiw^f^ 
the  son  must  acquiesce  in  the  father's  disposal  of  his  own 
acquired  property ;  but  since  both  have  indiscriminately  a 
right  in  the  grandfather's  estate,  the  son  has  a  power  ol 
interdiction."     And  in  the  next  paragraph  he  quotes  Ifanii, 


(y)  Bmriti  ClmuariU,  riu.  {  17-M  i  If Aahavija,  §  15,  IS  i  VMmdf^iO,  J  4-C 
BimcUy  a  tioiiUr  conflict  of  opioiua  to  that  which  i»  foaiid  la  thm  MHanSmm  as 
mf&nb  the  father'i  power  of  diipoeal  over  moTaUe  property  ftppean  Is  Ite 
ViTmmitrodAya.at  p.  0,  I  V ;  p.  7i,  f  17.  and  p. !«,  f  30.  See  the  BolMadi  '  ' 
OB  thb  point,  po«l,  §  tin. 

<•)  Mit4fkalara«  i.  0,  |  9,  lU,  U. 
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ix.  $  209|  as  showing  that  the  father  was  not  compelled  to 
share  selt-acquired  wealth  with  his  sons.  The  Smriti  Bmriti  Oluui. 
Ohandrika  is  explicit  on  the  point  that  as  regards  all  self- 
acquired  property^  without  any  exception^  the  father  has 
independent  power,  to  the  extent  of  giving  it  away  at  his 
pleasure^  or  enjoying  it  himself^  and  he  cites  texts  of 
Katyayana  and  Yrihaspatii  which  state  this  to  be  the  rule^ 
as  plainly  as  can  be  (a).  On  the  other  hand^  theViyada  yivad«  Ohinit. 
Ohintamani,  which  always  maintains  the  rights  of  the  family 
in  their  strictest  form,  cites  with  approval  the  same  text  as 
that  which  is  relied  on  by  the  Mitakshara^  as  restraining  the 
dealings  of  the  father  with  self -acquired  land  (6).  But  in 
an  earlier  chapter  the  author  states  the  unqualified  rule^ 
''  Self -acquired  property  can  be  given  by  its  owner  at  his 
pleasure"  (p.  76),  and  at  p.  229  he  repeats  the  same  rule 
expressly  as  to  a  father. 

§  231.  It  is  probable  that  the  text  which  is  relied  on  both  BxDUuiAtioB  of 
by  tho  Mitakshara  and  the  Vivada  Chintamani,  was  one  of  ^'^ 
a  class  of  texts  which  forbid  the  alienation  by  a  man  of  his 
entire  property,  so  as  to  leave  his  family  destitute  (c).  To 
our  ideas  such  a  prohibition  would  seem  to  be  unnecessary. 
But  in  India,  where  generosity  to  Brahmans  was  inculcated 
as  the  first  of  virtues,  and  a  life  of  asceticism  and  men- 
dicancy was  pointed  out  as  the  fitting  termination  of  a 
virtuous  career  (d),  a  direction  that  a  man  should  be  just 
before  he  was  generous,  might  not  have  been  uncalled  for. 
Whether  the  direction,  so  far  as  it  regards  self-acquired 
land,  is  anything  more  than  a  moral  precept,  is  a  point 
which  cannot  be  treated  as  absolutely  settled  even  now  (e). 

§  232.  When  we  come  to  Jimuta  Yahana,  we  find  that  by  The  Daym 
a  little  dexterous  juggling  he  arrives  at  exactly  the  opposite  ^"'•^ 
conclusion  from  that  of  the  Mitakshara,  out  of  precisely  the 


(a)  Rrariti  Ch*ndrika..  riii.  §  22—28.  Mr.  Colebrooke  refen  to  boUi  iho 
firnnti  Ghaodrika  and  toe  MadhaTiya  at  laying  down  oiaoUy  the  oppoaito  doc- 
trine (2  Stra.  H.  L.  489,  441).  I  eappoee  toe  paeaagee  he  refen  to  are  in  por- 
tions which  have  not  yet  been  tnniiated.    I  hare  been  nnable  to  find  them. 

(6)  Vifflda  ChinUmani,  $  800. 

ie)  8oe  Narada,  ir.  S  4,  6;  Vrihaapati,  2  Dig.  98 1  Daksha,  2  Dig.  110; 
Viramit.,  p.  89. 

(d)  Mann,  ri.  (•)  Bee  the  modem  deddonp,  po$i,  1 298. 
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same  premises.  He,  too,  discusses  the  origin  of  a  son's  riglit 
in  property,  with  the  same  elaborate  subtlety  as  VijnaneS'* 
vara,  and  announces  as  the  result  of  the  texts,  "  That  sons 
have  not  a  right  of  ownership  in  the  wealth  of  the  liring 
parents,  but  in  the  estate  of  both  when  deceased'^  (/).  The 
process  he  adopts  is  as  follows.  He  relies  on  the  texts  of 
Manu  and  Devala  which  prohibit  partition  in  the  &tber^8 
lifetime,  without  his  consent,  as  showing  that  the  &ther  was 
the  absolute  owner  of  the  property  {g).  He  then  grapples 
with  the  text — ^'  The  father  is  master  of  the  gems,  pearls 
and  corals,  and  of  all  other  (movable  property),  but  neither 
the  father  nor  the  grandfather  is  so  of  the  whole  immovable 
estate/'  From  this  he  argues,  1.  That  since  the  grand* 
father  is  mentioned,  the  text  must  relate  to  his  effects,  t^.| 
to  ancestral  property;  2.  That  with  regard  to  such  pro- 
perty, '^  the  father  has  authority  to  make  a  gift  or  other 
similar  disposition  of  all  effects  other  than  land,  &c.,  but 
not  of  immovables,  a  corrody,  and  chattels  (e.t.,  slaves)  /' 
3.  That  even  as  to  land  'Hhe  prohibition  is  not  against  a 
donation  or  other  transfer  of  a  small  part  not  incompatible 
with  the  support  of  the  family.  For  the  insertion  of  the 
word  '  whole'  would  be  unmeaning  (if  the  gift  of  even  a 
small  part  were  forbidden)."  The  other  texts  which  forbid 
a  transfer  by  one  of  several  joint  owners,  or  oven  the  sale 
by  a  father  of  his  own  self-acquisitions  without  the  consent 
of  his  sons,  he  dismisses  with  the  simple  remark,  that  they 
only  show  a  moral  offence :  '^  Therefore,  since  it  is  denied 
that  a  gift  or  sale  should  be  made,  the  precept  is  infringed 
by  making  one.  But  the  gift  or  transfer  is  not  null,  for  a 
fact  cannot  be  altered  by  a  hundred  texts"  {h). 
AtUmpt  io  §  ^^^*  ^^  course  this  argument  is  opposed  to  the  first 

'^'uxt '***'*    principles  both    of  historical  and  legal  reasoning.     Mani\ 

and  Devala  forbid  compulsory  partition  at  the  will  of  the 
sons,  in  order  to  prevent  the  family  corporation  being 
broken  up.     The  whole  object  of  the  prohibition  would  be 


(/)  Daya  Bhaga,  i.  §  SO ;  D.  K.  8.  ti.  §  18. 

\g)  Daya  Bbaga,  i.  §  12— M. 

(h)  Daya  Bhaga,  ii.  $  22-80  ;  D.  K.  S.  vi.  §  18-20. 
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frufltrated  if  the  father  was  at  liberty  to  dispose  of  its  pro- 
perty, in  whole  or  in  part,  at  his  own  pleasure.  Not  a  sug- 
gestion is  to  be  found  in  any  writer  earlier  than  Jimuta 
Yahana  himself,  that  he  possessed  such  a  right,  or  anything 
approaching  to  it  (t).  Every  authority  which  speaks  of 
alienation,  directly  negatives  the  existence  of  such  a  right. 
It  might  with  equal  logic  be  argued,  that  the  karnaven  of  ^ 
Malabar  tarwad  at  the  present  day  is  absolute  owner  of  i\M 
property,  because  none  of  the  junior  members  can  demand 
a  share.  The  indissoluble  character  of  the  property  would* 
furnish  as  complete  an  answer  lo  the  former  claim  as  it 
does  to  the  latter.  As  to  the  suggestion  that  what  is  for- 
bidden may  still  be  valid,  Mr.  W.  MacNaghten  points  out, 
that  there  is  a  distinction  between  an  improper  but  legal 
mode  of  dealing  with  a  man's  self-acquisition,  which  is 
wholly  his  own,  and  an  improper  and  illegal  manner  of 
dealing  with  ancestral  land  which  is  only  shared  by  him 
with  his  sons.  He  was  of  opinion  that,  as  to  the  former, 
the  father  could  dispose  of  it  as  ho  liked,  while  as  to  the 
latter  he  could  only  dispose  of  his  own  share  (%).  But  the 
badness  of  the  reasoning  arose  from  the  fact  that  Jimuta 
Yahana  considered  it  necessary  to  reconcile  the  usage  which 
had  sprung  up  in  Bengal,  with  the  letter  of  texts  which  ap- 
plied to  a  state  of  things  that  had  ceased  to  exist.  He  was 
the  apologist  of  a  revolution  which  must  have  been  complet- 
ed long  before  he  wrote.  But  from  his  writings  that  revo- 
lution derived  the  stability  due  to  a  supposed  accordance 
with  tradition.  If  no  law-books  of  a  later  tone  than  the 
Mitakshara  had  been  in  existence  when  our  Courts  were 
established,  there  can  be  little  doubt  that  the  conscientious 
logic  of  English  judges  would  have  refused  to  recognize 
that  the  revolution  had  ever  taken  place. 

§  234.  There  are  probably  no  materials  in  existence  which  Saggotied  «z« 
would  enable  us  to  trace. the  causes  of  that  change  in  popu-  Et!nicii^^^i{B«t 

(i)  The  only  exception  ia  the  text  of  Narada^  cited  ante,  §  226,  whioli,  •?mi  if 
it  ia  to  be  taken  literally,  plainly  refora  to  a  time  anterior  to  that  of  the  Joint 
Family. 

(k)  1  W.  MftcN.  Pref.,  ri.  2—16.  See  per  EaH,  C.  J.,  2.  M.  Dif.  200— 904  { 
per  Peacock,  O.  J.,  Mangala  ?.  DinaruUh^  4  B.  L.  R.  (O.  0.  J.)  78  |  8.  O.  12. 
Bath.  (A.  O.  J.)  35.    Aa  to  the  modern  deciaiona,  tee  pcti,  |  826. 
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lar  feeling,  and  family  law,  which  is  marked  by  the  differ- 
ence between  the  Mitakshara  and  the  Daya  Bhaga.  Mudh 
was  of  course  due  to  the  natural  progress  of  society.  A 
race  so  full  of  commercial  activity  as  the  Hindus  who  were 
settled  along  the  lower  course  of  the  Gkinges,  would  find 
their  growth  cramped  by  the  Procrustean  bed  of  ancient 
tradition.  As  soon  as  land  came  to  be  looked  on  as  an 
object  of  mortgage  and  sale,  the  restraints  upon  alienation 
imposed  by  the  early  law  would  be  found  insufferable.  But 
I  imagine  that  the  Brahmanical  influence  helped  most  strong- 
ly in  the  same  direction.  Sir  H.  S.  Maine,  while  discosa- 
ing  a  similar  transition  in  Celtic  law,  says,  ''  When  this 
writer  affirms  that,  under  certain  circumstances,  a  tribee- 
man  may  grant  or  contract  away  tribal  land,  his  ecclesi- 
astical leaning  constantly  suggests  a  doubt  as  to  bis  legal 
doctrine.  Does  he  mean  to  lay  down  that  the  land  may  be 
parted  with  generally,  or  only  that  it  may  be  alienated  in 
favour  of  the  Church  f  This  difficulty  of  construction  has 
an  interest  of  its  own.  I  am  myself  persuaded  that  the 
influence  of  the  Christian  Church  on  law  has  been  very 
generally  sought  for  in  a  wrong  quarter,  and  that  historians 
of  law  have  too  much  overlooked  its  share  in  diffusing  the 
conceptions  of  free  contract,  individual  property,  and  testa- 
mentary succession,  through  the  regions  beyond  the  Boman 
Empire,  which  were  peopled  by  communities  held  together 
by  the  primitive  tie  of  consanguinity.  It  is  generally  agreed 
among  scholars  that  churchmen  introduced  these  races  to 
vrills  and  bequests.  The  Brehon  tracts  suggest  to  me  at 
least  that,  along  with  the  sacredness  of  bequests,  they 
insisted  upon  the  sacredness  of  contracts ;  and  it  is  well 
known  that,  in  the  Germanic  countries,  their  ecclesiastical 
societies  were  among  the  earliest  and  largest  grantees  of 
public  or  'folk'  land.  The  Will,  the  Contract,  and  the 
Separate  Ownership,  were  in  fact  indispensable  to  the 
church  as  the  donee  of  pious  gifts"  (Z). 

§  235.     It  seems  to  me  that  every  word  of  this  passage  is 
applicable  to  the  effect  caused  by  Brahmanical  influence 

(0  Maine,  Early  Initit.,  104. 
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npon  Htnda  law.  The  moral  law,  as  promulgated  by  Mann, 
might  be  described  as  a  law  of  gifts  to  Brahmans.  Every 
step  of  a  man's  life,  from  his  birth  to  his  death,  required 
gifts  to  Brahmans.  Every  sin  wbich  he  committed  might 
be  expiated  by  gifts  to  Brahmans.  The  huge  endowments 
for  religions  purposes  which  are  found  in  every  part  of  India 
show  that  these  precepts  were  not  a  dead  letter.  Every 
day's  experience  of  present  Indian  life  shows  the  practical 
belief  in  tbe  efficacy  of  such  gifts.  Naturally,  every  rule  of 
law  which  threw  an  impediment  in  their  way  would  be 
swept  aside  as  far  as  possible.  And,  when  we  remember 
that  the  Brahman  was  the  King's  minister  in  his  Cabinet, 
the  King's  judge  in  his  Court,  it  is  obvious  that  it  was  a 
mere  question  of  the  means  that  would  be  adopted  to  secure 
the  end.  Even  the  earlier  writers  had  led  the  way,  by 
mingling  pious  gifts  with  the  necessary  purposes  which 
would  justify  an  alienation  of  family  property  (m).  It  was  a 
further  step  to  emancipate  the  holder  of  the  estate  from  all 
control  whatever.  This  was  effected  in  Bengal  by  the  doc- 
trine that  a  father  was  absolute  owner  of  the  property ;  and 
by  its  further  extension,  that  every  collateral  member  held 
his  share  as  tenant  in  common,  and  not  as  joint  tenant. 
The  favour  shown  to  women,  who  are  always  the  pets  of  the 
priesthood,  by  allowing  them  to  inherit  and  to  enforce  par- 
tition in  an  undivided  family,  seems  to  me  an  additional 
stage  in  the  same  direction.  The  validity  attributed  to 
death-bed  gifts  for  religious  objects,  which  gradually  ripen- 
ed into  a  complete  system  of  devise  (n),  completed  the 
downfall  of  the  common  law  of  property  in  India. 

§  236.  There  can  be  no  doubt  that  Brahmanism  was  Powtrfvl  Ia 
rampant  among  the  law  writers  of  Bengal.  I  think  it  can 
be  shown  that  it  was  this  influence  which  completely  re- 
modelled  the  law  of  inheritance  in  that  Province,  by  ap- 
plying tests  of  religious  efficacy  which  were  of  absolutely 
modern  introduction  (o).  We  can  easily  see  why  this  in- 
fluence was  more  powerful  in  Bengal  than  in  Sotith^m 

(m)  Kfttjayaiift,  3  Dig .  M  |  MiUkthan,  L 1,  |  28  ;  Dftj»  Bbtga,  iL  1,  |  68w 
(«)  See  poit,  i  337.  (o)  See  poH,  |  4SS,  e(  teq. 
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and  Western  India,  where  the  Brahmans  had  never  been 
so  numerous ;  and  than  it  was  in  the  Punjab,  where  Brah- 
manism  seems  from  the  first  to  have  been  a  failure  (pj. 
But  it  is  difficult  to  see  why  a  similar  system  should  never 
have  been  developed  in  Benares,  which  is  the  very  hot-bed 
of  Brahmanism.  Much  may,  perhaps,  have  been  due  to  the 
Personal  infla*  personal  character  and  influence  of  Jimuta  Yahana.  It  is 
YdSana. "°"  Supposed  that  the  Daya  Bhaga  was  written  under  the  influ- 
ence of  one  of  the  Hindu  sovereigns  of  Bengal,  and  perhaps 
even  received  his  name,  much  as  the  great  work  of  Tribo- 
nian  came  to  bear  the  name  of  Justinian  (}).  It  would  be 
unphilosophical  to  suppose  that  he  originated  the  changee 
we  have  referred  to.  But  if  he  had  had  the  aouteness  to 
see  that  these  changes  actually  had  taken  place,  the  wisdom 
to  adopt  them,  and  the  courage  to  avow  that  adoption,  it  is 
obvious  that  a  work  written  under  such  inspiration  would 
take  precisely  the  form  of  the  Daya  Bbaga.  It  would  be 
based  upon  the  new  system  as  a  fact,  while  its  argumenta 
would  be  directed  to  show  that  the  new  system  was  the -old 
one.  Its  authority  would  necessarily  be  accepted  as  absolute 
throughout  the  kingdom,  and  it  would  become  a  fresh  start- 
ing point  for  all  subsequent  treatises  on  law.  On  the  other 
hand,  the  Benares  jurists,  in  consequence  of  the  very  strength 
of  their  Brahmanism,  would  continue  slavishly  to  reproduoe 
their  old  law  books,  without  caring,  or  daring,  to  consider 
how  far  they  had  ceased  to  correspond  with  facts ;  just  as  we 
find  comparatively  modern  works  discussing  elaborately  the 
(Xih  '  twelve  sorts  of  sons,  long  after^Miy  but  two  had  ceased  to  be 
recognized.  Conversely,  of  course,  the  treatises  themselves, 
both  in  Bengal  and  Benares,  would  alter  the  current  of  usage, 
by  affecting  the  opinion  of  Pandits  and  Judges  upon  any 
concrete  case  that  was  presented  for  their  decision.  If  any 
writer  of  equal  authority  with  Jimuta  Yahana  had  arisen  in 
Southern  India,  had  represented  plainly  the  usng^  which 
he  found  in  force,  and  painted  up  the  picture  with  a  plausible 
colouring  of  texts,  we  should  probably  find  the  Mitakshara 
as  obsolete  in  Madras  as  it  is  in  Bengal. 

(p)  Sm  2  Muir,  S.  T.  432  ;  anU,  §  8. 

(9)  8m  Culebrooke'i  Introdoction  to  tbe  D^ys  Bbafa. 
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$  237.  When  Jimuta  Vahana  had  established  to  his  own  Power  of  fathtr 
satisfoction  that  a  father  was  the  absolute  owner  of  property,  ^^'^^ 
and  that  the  sons  had  no  right  in  it  till  his  death,  it  would 
seem  to  follow,  as  a  necessary  consequence,  that  if  the 
bkther  chose  to  make  a  partition,  he  might  distribute  his 
estate  among  his  sons  exactly  as  he  liked.  But  this  con- 
clusion he  declined  to  draw.  Nothing  can  show  the  artifi- 
cial character  of  his  reasoning  more  strongly  than  this  fact. 
In  the  very  chapter  in  which  he  lays  down  that  the  absolute 
ownership  of  the  father  enables  him  to  deal  with  his  ances- 
tral property  as  he  likes,  he  also  lays  down  that  if  he  chooses 
to  distribute  it,  he  must  do  so  upon  general  principles  of 
equality,  and  cannot,  even  for  himself,  reserve  more  than  a 
double  share  (r).  He  affirms  for  one  purpose  the  very 
ownership  by  birth  which  he  denies  for  another.  The  rea- 
son probably  was,  that  unequal  distributions  of  a  man's  pro- 
perty during  his  life  had  not  become  common,  and  that  there 
was  no  particular  motive  for  encouraging  them.  The  result, 
however,  possibly  was  to  preserve  the  family  union  in  many 
eases  in  which  it  would  otherwise  have  been  broken  up. 

$  238.  The  second  point  upon  which  Jimuta  Yahana  inUrott  of 
difFered  from  the  earlier  writers,  was  as  to  the  nature  of  the  yS^S!^  ^ 
interest  which  each  person  who  was  admitted  to  be  a  co- 
sharer,  had  in  the  joint  property.  The  point  will  have  to  be 
fully  discussed  hereafter  («).  It  is  enough  to  say  here  that 
the  Mitakshara»  and  those  who  follow  its  authority,  oonsider 
that  no  coparcener  has  such  an  ascertained  share,  prior  to 
partition,  as  admits  of  being  dealt  with  by  himself,  apart 
farom  his  fellow  sharers  (().  They  look  upon  every  co-sharer 
as  having  a  proprietary  right  in  the  whole  estate,  subject  to 
a  similar  right  on  the  part  of  all  the  others.  Jimuta  Yahana^ 
on  the  other  hand,  denies  the  existence  of  such  a  general 
right,  and  says  that  their  property  consists  in  unascertained 
portions  of  the  aggregate  (u).  Hence  he  argues  that  the 
text  of  Vyasa  which  prohibits  sale,  gift  or  mortgage  by 
one  of  several  coparceners,  cannot  be  taken  literally,  for 


(r)  Daya  Bbftga,  ii.  $  16—20,  47,  66—88.    See  the  whole  rabjeoi  diiouaMd, 
pod,  I  414,  416. 
(•)  Bee  po$t,  §  887.      (0  Bee  Vymea,  1  Dig.  466.      (u)  JHj%  Bha^,  xL  1, 1 86. 
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eaoh  has  a  property  consisting  in  the  power  of  disposal  at 
pleasure  (v). 

§  239.  Another  feature  of  Bengal  law  which  must  have 
helped  much  to  break  up  the  family  union,  was  the  btvonr 
with  which  it  regarded  the  rights  of  women.  According  to 
the  Benares  school^  a  widow  could  never  inherit  unless  her 
husband  had  been  a  sole  or  a  separated  owner  (w).  This 
resulted  from  the  nature  of  his  interest  in  the  property.  So 
long  as  he  was  undivided,  he  had  not  a  share  but  a  right  to 
obtain  a  share  by  partition.  If  he  died  without  exercising 
this  right,  his  interest  merged^  and  went  to  enlarge  the 
possible  shares  of  the  survivors.  But  according  to  the 
Daya  Bhaga,  a  widow  inherits  to  an  issueless  husband 
whether  he  dies  divided  or  undivided.  This  would  have 
been  a  logical  result  of  holding  that  each  coparcener  during 
his  lifetime  held  a  definite  though  unascertained  share. 
But  though  Jimuta  Yahana  relies  upon  this  as  an  answer  to 
his  opponents,  he  grounds  the  right  itself  upon  the  texts  of 
early  sages.  It  is  probable  that  in  this  respect  he  may 
have  been  really  reviving  the  old  law  (x).  Certainly  he 
was  so  in  allowing  the  mother  a  right  to  obtain  a  share. 
But  the  result  is,  that  in  Bengal  property  falls  far  more  fre- 
quently under  female  control  than  it  does  in  other  parts  of 
India,  and  we  may  be  certain,  with  proportionate  advantage 
to  the  Brahmans. 

§  240.  I  have  now  traced  the  changes  which  the  law  of 
property  underwent  in  India,  up  to  the  time  when  its 
administration  fell  into  English  hands.  I  have  not  touched 
upon  the  subject  of  wills.  The  fruitful  germ  of  a  system  of 
bequest  can  be  seen  in  very  early  writers,  but  all  the  evi- 
dences of  its  growth  are  to  be  found  in  the  records  of  the 
British  Courts. 

The  succeeding  chapters  will  be  devoted  to  a  fuller 
examination  of  this  law,  as  it  has  been  developed  and  applied 
by  our  tribunals. 

(v)  Daja  Bhaga.  u  J  2? ;  2  Dig.  90-105. 189  {  D.  K.  8.  zi. 
iw)  If  lUktbara,  U.  f ,  §  80. 


I 


0}  Days  Bhaga,  xi.  1,  §  1—26 ;  iM  ante,  f  218. 
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CHAPTER  VIII. 

THl  JOIKt  VAMILT. 

$241.  In  disoossing  tho  Joint  Family  or  coparcenary  Ditkbnof 
which  forms  the  subject  of  this  chapter,  we  shidl  have  to  '^^'^^ 
consider— ;/Er«/,  who  are  its  members ;  secondly,  what  is 
coparcenary  property;  thirdly,  self-acquisition,  and  the 
borthen  of  proof  when  it  is  set  np ;  fourthly,  the  mode  in 
which  the  joint  property  is  enjoyed.  The  historical  dis- 
cossion  contained  in  the  previous  chapter  has  shown  that 
originally  every  Hindu  family,  and  all  its  property,  was  not 
only  joint  but  indivisible.  This  state  of  things  ceased  when 
partition  broke  np  the  family,  and  when  property  came  to 
be  held  in  severalty,  either  as  being  the  share  of  a  divided 
member,  or  as  being  the  separate  acquisition  of  one  who 
was  still  living  in  a  state  of  union.  But  the  presumption  Pr««mpUoB  of 
still  continues,  that  the  members  of  a  Hindu  family  are 
living  in  a  state  of  union,  unless  the  contrary  is  established. 
''The  strength  of  the  presumption  necessarily  yaries  in 
every  case,  llie  presumption  of  union  is  stronger  in  the 
case  of  brothers  than  in  the  case  of  cousins,  and  the  farther 
you  g^  from  the  founder  of  the  family,  the  presumption 
becomes  weaker  and  weaker"  (a).  Even  where  separation, 
either  of  person  or  estate,  is  established,  it  can  never  be 
more  than  temporary.  The  man  who  has  severed  his  union 
with  his  brothers,  if  he  has  children,  becomes  the  head  of  a 
new  joint  family,  composed  of  himself  and  his  children,  and 
their  issue.  And  so  property,  which  was  the  self-acquisition 
of  the  first  owner,  as  soon  as  it  decends  to  his  heirs, 
becomes  their  joint  property,  with  all  the  incidents  of  that 
condition  (h). 


(a)  Morn  riMvanaih  r,  Oansah,  10  Bom.  II.  0.  444,  46S|  f  Stvm.  BL  L.  W- 
(h)  Rum  Sarnin  8in^h  t.  rtrtum  Bin^h,  11  B.  L.  R  197  t  8.  0.  10  8«tk.  ISO. 
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lU  memberf 


do  not  ■aocaed 
to  each  other. 


§  242.  It  is  evident  that  there  can  be  no  limit  to  the 
number  of  persons  of  whom  a  Hinda  joint  family  consists, 
or  to  the  remoteness  of  their  descent  from  the  common 
ancestor,  and  consequently  to  the  distance  of  their  relation- 
ship from  each  other.  But  the  Hindu  coparcenary,  properly 
so  called,  constitutes  a  much  narrower  body.  When  we 
speak  of  a  Hindu  joint  family  as  constituting  a  coparcenary, 
we  refer  not  to  the  entire  number  of  persons  who  can  trace 
from  a  common  ancestor,  and  amongst  whom  no  partition 
has  ever  taken  place ;  we  include  only  those  persons  who,  by 
virtue  of  relationship,  have  the  right  to  enjoy  and  hold  the 
joint  property,  to  restrain  the  acts  of  each  other  in  respect 
of  it,  to  burthen  it  with  their  debts,  and  at  their  pleasure  to 
enforce  its  partition.  Outside  this  body  there  is  a  fringe  of 
persons  who  possess  inferior  rights  such  as  that  of  mainte- 
nance, or  who  may,  under  certain  contingencies,  hope  to 
enter  into  the  coparcenary.  In  defining  the  coparcenary, 
therefore,  it  will  be  necessary  somewhat  to  anticipate  mat- 
ters which  have  to  be  more  fully  treated  of  hereafter. 

§  243.  The  Hindu  lawyers  always  treat  partition  and  in- 
heritance as  part  of  the  same  subject  (c).  The  reason  of  this 
is  that  the  normal  state  of  the  property  with  which  they 
have  to  deal  is  to  be  joint  property,  and  that  they  can  only 
explain  the  amount  of  interest  which  each  member  has  in 
the  property,  by  pointing  out  what  share  he  would  be  entitled 
to  in  the  event  of  a  partition. 

There  is  no  such  thing  as  succession,  properly  so  called, 
in  an  undivided  Hindu  family.  The  whole  body  of  such  a 
family,  consisting  of  males  and  females,  constitutes  a  sort  of 
corporation,  some  of  the  members  of  which  are  coparceners, 
that  is,  persons  who  on  partition  would  be  entitled  to  de- 
mand a  share,  while  others  are  only  entitled  to  mainte- 
nance. In  Malabar  and  Canara,  where  partition  is  not  al- 
lowed, the  idea  of  heirship  would  never  present  itself  to 
the  mind  of  any  member  of  the  family.     Each  person  is 


in  the  property  with  hie  nnolee  wae  argued  ae  if  he  waa  olaimiag  to  mcoeei  to 
the  property  before  hia  onolea. 
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nmply  entitled  to  reside  and  be  maintained  in  the  family  jUfbta  trbt  by 
honse^  and  to  enjoy  that  amonnt  of  affluence  and  considera- 
tion which  arises  from  his  belonging  to  a  family  possessed 
of  greater  or  less  wealth  (§217).  As  he  dies  out  his  claims 
cease^  and  as  others  are  born  their  claims  arise.  But  the 
claims  of  each  spring  from  the  mere  fact  of  their  entrance 
into  the  familyi  not  from  their  taking  the  place  of  any  par- 
ticnlar  individual.  Deaths  may  enlarge  the  beneficial  in- 
terest of  the  survivors^  by  diminishing  the  number  who  have 
a  claim  upon  the  common  fundi  just  as  births  may  diminish 
their  interests  by  increasing  tho  number  of  claimants.  But 
although  the  fact  that  A.  is  the  child  of  B.  introduces  him 
into  the  family,  it  does  not  give  him  any  definite  share  of 
the  propertyi  for  B.  himself  has  none.  Nor  upon  the  death 
of  B.  does  he  succeed  to  anythingi  for  B.  has  left  nothing 
behind  to  succeed  to.  Now  in  the  rest  of  India  the  position 
of  an  undivided  family  is  exactly  the  same>  except  that  within 
certain  limits  each  male  member  has^  and  in  Bengal  some 
females  have,  a  right  to  claim  a  partition^  if  they  like.  But 
until  they  elect  to  do  so,  the  property  continues  to  devolve 
upon  the  members  of  the  family  for  the  time  being  by  sur- 
vivorship and  not  by  succession.  The  position  of  any  par-  ^^  Mo«r^Md 
ticHlar  person  as  son,  grandsoui  or  the  like,  or  as  one  of  ^  P*"*"^^ 
many  sons  or  grandsons,  will  be  very  important  when  the 
time  for  partition  arrives,  because  it  will  determine  the  share 
to  which  he  is  then  entitled.  But  until  that  time  arrives  he 
can  never  say,  I  am  entitled  to  such  a  definite  portion  of 
the  property ;  because  next  year  the  proportion  he  would 
have  a  right  to  claim  on  a  division  might  be  much  smaller, 
and  the  year  after  much  larger,  as  births  or  deaths  super- 
vene.    For  instance,  suppose  a  family  to  consist  only  of  A. 


bT  5!  D. 

E  i*.  X.         o. 

£      '       I 

and  his  sons  B.  and  C,  on  a  partition  each  would  take  one- 
third.     But  if  D.  was  born  while  the  fa^mily  remained  joint. 
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Mitakibar*. 


fiengal. 


each  would  take  one-fourth.  Supposing  the  faimily  stiU  to 
remain  undivided^  on  the  death  of  A.^  the  possible  shares  of 
the  three  sons  would  be  enlarged  to  one-third;  and  if  B. 
were  subsequently  to  die  without  issue^  they  would  again  be 
enlarged  to  one-half.  As  0.  and  D.  married^  their  sons  B., 
F.  and  G.  would  enter  into  the  family  and  acquire  an  intrest 
in  the  property.  But  that  interest  again  would  be  a  shifting 
interest^  depending  on  the  state  of  the  &mily.  If  0  were  to 
die^  leaving  only  two  sons  E.  and  F.^  and  they  claimed  a  par- 
tition^each  would  take  one-half  of  one-half.  But  if  X  had 
previously  been  bom^  each  would  only  take  one-third  of  one- 
half.  If  they  put  ofE  their  claim  for  a  division  till  J),,  Q.,  Q. 
and  I.  hadalldied^  they  would  each  take  one-tbird  ofthf 
whole.  It  is  common  to  say  that  in  an  undivided  taxxvlj  each 
member  transmits  to  his  issue  his  own  share  in  the  joint 
property^  and  that  such  issue  takes  per  capita  inter  $e,  but 
per  stirpes  as  regards  the  issue  of  other  members.  But  it 
must  always  be  remembered  that  this  is  only  a  statement  of 
what  would  be  their  rights  on  a  partition.  Until  a  partition 
their  rights  consist  merely  in  a  common  enjoyment  of  the 
common  property^  to  which  is  further  added^  in  Provinces 
governed  by  Mitakshara^  the  right  of  male  issue  to  forbid 
alienations  made  by  their  direct  ancestors  {d).  These 
observations^  however^  require  modification  in  Bengal. 
Tbere^  *'  admitting  the  family  to  have  been  joint,  and  the 
sons  joint  in  estate^  the  right  of  any  one  of  the  co-sharers 
would  not,  under  the  Hindu  law,  pass  over,  upon  his  death, 
to  the  other  co-sharera  It  would  be  part  of  the  estate  of 
the  deceased  co-sharer,  and  would  devolve  upon  his  legatees 
or  natural  heirs'' (e).  The  share  of  an  undivided  brother 
will  pass  to  his  widow,  daughter  and  daughter's  son,  and 
may  thus  vest  in  a  family  completely  different  from  his  own 
(  §  450). 


I.  A.  75  J 
a.  (F.  B.) 
I  8.0.11 


(d)  See  this  subject  disouised,  Appovier  ▼.  Rama  Suhhaiyan,  11  M.  I.  A.  7B 

8.  0.  8  Suth.  (P.  0.)  1  ;  SadahaH  Pratad  ▼.  FoolhoMh  Koer,  S  B.  L.  f 

SI :  S.  0  14  Sath.  940  j  Ram  Narain  ▼.  Ferium  Singh,  20  Both.  189 
B.  L.  R.  897  i  Rajnarain  ▼.  Heeralal,  5  Oul.  142 ;  Bhimvl  Dost  t.  Ohodnm  UU, 
2  Gal.  879  :  Debt  Parshad  w.  Thakur  Dial,  1  All.  106;  Bool  Qorain  ▼.  3Vs« 
Goratn.  4  B.  L.  B.  Appx.  90. 

(•)  Per  Turner,  L.  J.  Soorjeemoney  Do$$ee  t.  Dtndbundo,  8  M.  I.  A.  8U ;  B. 
O.  4  Sath.  (P.  0.)  114. 
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§  244.  Now  ifc  is  afc  this  point  that  we  see  one  of  the  most  Thccoparoenary 
important  distinctions   between  the    coparcenary    and  the 
general  body  of  the  undivided  family.     Suppose  the  pro- 
perty to  have  all  descended  from  one  ancestor,  who  is  still 
alive,  with  five  generations  of  descendants.     It  by  no  means 
follows  that  on  a  partition  every  one  of  these  five  genera- 
tions will    bo   entitled  to   a  share.     And   if   the    common 
ancestor  dies,  so  that  the  property  descends  a  step,  it  by  no 
means  follows  that  it  will  go  by  survivorship  to  all  these 
generations.     It  may  go  to  the  representatives  of  one  or  more 
branches,  or  even  to  the  widow  of  the  survivor  of  sevei*al 
branches,  to  the  total  exclusion  of  the  representatives  of 
other  branches.     The  question  in  each  case  will  be,  who  are 
the  persons  who  have  taken  an  interest  in  the  property  by 
birth  (/) .     The  answer  will  be,  that  they  are  the  persons  limfted  to  iboi« 
who  offer  the  funeral  cake  to  the  owner  of  the  property.  th«fanmkloIk«! 
That  is  to  say,  the  three  generations  next  to  the  owner  in 
unbroken  male  descent  {g).     Therefore,  if  a  man  has  living, 
sons,  grandsons,  and  great-grandsons,  all  of  these  constitute 
a  single   coparcenary    with  himself.     Every    one  of  these 
descendants  is  entitled  to  offer  the  funeral  cake  to  him,  and 
therefore  every  ono  of  them  obtains  by  birth  an  interest  in 
his  property.     But  the  son  of  ono  of  the  great-grandsons 
would  not  offer  the  cake  to  him,  and  therefore  is  out  of  the 
coparcenary,  so  long  as  the  common  ancestor  is  alive.     But 
while  fresh  links  are  continually  being  added  to  the  chain  of 
descendants  by  birth,  so  earlier  links  are  being  constantly 
removed  from  the  upper  end  of  the  chain  by  death.     So 
long  ns  the  principle  of  survivorship  continues  to  operate, 
the  right  to  the  property  will  devolve  from  those  who  are 
higher  in  the  line  to  those  who  are  lower  down.     As  each 
fresh  member  takes  a  share,  his  descendants  to  the  third 
generation  below  him  take  an  interest  in  that  share  by  birth. 
So  the  coparcenary  may  go    on  widening  and  extending, 
until  its  members  may  include  persons  who  are  removed  by 
indefinite  distances  from  the  common  ancestor.     But  this  is 

(/)  Tbifl.  principle  will  not  apply  in  Bengal,  where  sons  take  no  ioterett  by 
birth  in  thoir  father's  property.     8oe  antef   §  282. 
{g)  Manu,  iz.  §  186 ;  Viramit.,  p.  72,  §  16,  poff,  §  424. 
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always  subject  to  tbe  condition  that  no  person  who  chiima 
to  take  a  share  is  more  than  three  steps  removed  from  a 
direct  ascendant  who  has  taken  a  share.  Whenever  a  break 
of  more  than  three  degrees  occurs  between  any  holder  of 
property  and  the  person  who  claims  to  take  next  after  that 
holder^  the  line  ceases  in  that  direction,  and  the  survivor- 
ship is  confined  to  those  collaterals  and  descendants  who  are 
within  the  limit  of  three  degrees.  This  was  laid  down  in 
two  cases  in  Bombay  and  Madras. 
GoparcdoarYoot  §245.  In  the  former  case  the  claim  to  partition  was 
Hmiud  ^^^^^  resisted^  on  the  ground  that  the  plaintiff  was  beyond  the 
common  anoM-    fourth  degree  from  the  acquirer  of  the  property  in  diapntei 

the  defendant  being  within  that  degree.  It  was  argued  that 
the  analogy  of  the  law  of  inheritance  prevented  a  lineal 
descendant^  beyond  the  great*grandson^  from  claiming  par- 
tition at  the  hands  of  those  who  are  legally  in  possession^  as 
descendants  from  the  original  sole  owner  of  the  family 
property  or  any  part  of  it  {h).  West,  J,,  said^  "  The  Hindu 
law  does  not  contemplate  a  partition  as  absolutely  necessary 
at  any  stage  of  the  descent  from  a  common  ancestor ;  yet 
the  result  of  the  construction  pressed  on  us  would  be  to 
force  the  great-grandson  in  every  case  to  divide  from  his 
coparceners^  unless  he  desired  his  own  offspring  to  be  left 
destitute.  Where  two  great-grandsons  lived  together  as  a 
united  family^  the  son  of  each  would^  according  to  the  Mitak- 
shara  law^  acquire  by  birth  a  co-ownership  with  his  father 
in  the  ancestral  estate ;  yet  if  the  argument  is  sounds  this 
co-ownership  would  pass  altogether  from  the  son  of  A.  or  B., 
as  either  happened  to  die  before  the  other.  If  a  coparcener 
should  die,  leaving  no  nearer  descendant  that  a  great-great- 
grandson^  then  the  latter  would  no  doubt  be  excluded  at 
once  from  inheritance  and  from  partition  by  any  nearer  heirs 
of  the  deceased^  as^  for  instance^  brothers  and  their  sons ; 
but  where  there  has  not  been  such  an  interval  as  to  cause  a 
break  in  the  course  of  lineal  succession^  neither  has  there 
been  an  extinguishment  of  the  right  to  a  partition  of  tbe 
property  in  which  the  deceased  was  a  co-sharer  in  actual 

(^i)  Moro  Vithvanaih  t.  Oanith,  10  Bom.  H.  0.  4il,  440. 
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possession  and  enjoyment  (t).  Each  descendant  in  succes- 
sion becomes  co-owner  with  liis  father  of  the  tatter's  share, 
and  there  is  never  such  a  gap  in  tlie  series  as  to  prevent  the 
next  from  fully  representing  the  preceding  one  in  the  suc- 
cession." The  same  principles  were  illustrated  in  detaU  by 
Mr.  Justice  Nanahhai  Haridas,  He  said  (k),  "  Take,  for 
instance,  the  following  case.  A.,  the  original  owner  of  the 
property  in  dispute,  dies,  leaving  a  son  B.  and  a  grandson 
C,  both  members  of  an  undivided  family.     B.  dies,  leaving 

C.  and  D.,  son  and  g^ndson  respectively ;  and  G.  dies, 
leaving  a  son  D.  and  two  grandsons  by  him,  E  and  P.  No 
partition  of  the  family  property  has  taken  place,  and  D.,  E., 
and  F.  are  living  in  a  state  of  union.     Can  E.  and  F.  compel 

A. 

d. 

A 

£ "■ ^. 

D.  to  make  over  to  them  their  share  of  the  ancestral  pro- 
perty f  According  to  the  law  prevailing  on  this  side  of  India 
they  can,  sons  being  equally  interested  with  their  father  in 
ancestral  property  {I).  In  the  same  way,  suppose  B.  and  C. 
die,  leaving  A.  and  D.  members  of  an  nudivided  family, 

and  then  A.  dies,  whereupon  the  whole  of  this  property 

A. 


r-  — \ 

D.l  D. 


iT  F. 

A. 

devolves  upon  D.,  who  thereafter  has  two  sons,  E.  and  P. 
They,  or  either  of  them,  can  likewise  sue  their  father  D.  for 
partition  of  the  said  property,  it  being  ancestral.  Now 
suppofio  B.  and  C.  die,  leaving  A.,  D.,  and  D.*,  members  of 
an   undivided  family,  after  which  A.   dies,  whereupon  the 

<A  Bee  per  Jafr»nnAtliA,  8  Dijr.  ilA— 460.  (k)  10  Bom.  H.  C.  46S. 

(0   1  Btr«   H    L   177  {    S  Ibid.  316  ;  MiUkiharm,  L  1,  f  S7,  L  6,  f  S,  5,  S,  11  t 
V.  M»7.,  It    0,  S  IS. 
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whole  of  his  property  devolves  upon  D.  and  D.^  jointly^  and 
that  D.  thereafter  has  two  sons,  B.  and  ¥.,  leaving  whom 
D.  dies.  A  suit  against  D.^  for  partition  of  the  joint  ances- 
tral property  of  the  family  would  be  perfectly  open  to  E. 
and  F.,  or  even  to  G.  and  F.,  if  B.  died  before  the  suit.  It 
would  be  a  suit  against  D.^  by  a  deceased  brother's  sons,  or 
son  and  grandson  {in).  But  E.  and  F.  are  both  fifth,  and 
G.  sixth  in  descent  from  the  original  owner  of  the  property, 
whereas  D.  and  D.^  are  only  fourth.  Suppose,  however, 
that  A.  dies  after  D.  leaving  a  great-grandson,  D.^  and  the 
two  sons  of  D.,  E.  and  F.  In  this  case  E.  and  F.  could  not 
sue  D.^  for  partition  of  property  descending  from  A.,  because 
it  is  inherited  by  D.^  alone,  since  E.  and  F.,  being  sons  of  a 
great-grandson,  are  excluded  by  D.^  A.'s  surviving  great- 
grandson,  the  right  of  representation  extending  no  fur- 
BuW.  ther  (n).     The  rule,  then,  which  I  doduco  from  the  autho- 

rities on  this  subject  is,  not  that  a  partition  cannot  be 
demanded  by  ono  more  than  four  degrees  removed  from 
the  acquirer  or  origituil  ownor  of  the  property  sought  to  be 
divided,  but  that  it  cannot  be  demanded  by  ono  moro  than 
four  degrees  i*ouiovod  from  the  last  ownor,  however  remote 
he  may  be  from  the  original  owner  thereof." 
•ppiiod  to  im-  §  2145.  This  principle  was  also  affirmed  by  the  Madraa 

^rtibl«  Zemin.  High  Court,  and  its  application  put  to  a  moro  violent  test. 

The  question  was  as  to  the  right  of  succession  to  an  impar- 
tible Zemindairy.  The  original  owner  and  common  ancestor 
of  the  claimant  was  A.  The  Zemindary  had  descended 
throughout  in  the  line  of  II.,  and  was  last  held  by  N.,  who 

A. 

B- ' -h. 

i  J. 

i  l. 

Q.,plaintif.  N.^d^ffndami, 

(m)  v.  If  A7  .  i?.  4.  I  21. 

(n)  8m  JugAmmtha  ■  Goinmeut.  od  UiC,  cccIib.  ;  9  Dig.  9SS:  1  Noil.  L  0. 
tifii  8tm.  Mmi.  §  SS9i  2.  0Ua.  H.  L.  SS7 
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died  without  issnoi  leaving  a  widow^  the  defendant.  The 
plaintiff  was  Q.,  who  was  admittedly  the  nearest  male  of 
kin  to  N.  The  family  was  undivided.  It  was  conceded 
that  according  to  the  law  of  the  Mitakshara^  an  undivided 
coparcener  would  take  before  the  widow.  But  it  was  con- 
tended on  her  behalf^  '^  that  only  those  of  the  unseparated 
kinsmen  were  coheirs^  who  by  birth  had  acquired  a  pro- 
prietary interest  in  the  estate  in  common  with  the  deceased ; 
his  coparcenersi  who^  on  a  division  in  his  lifetime,  would 
have  been  sharers  of  the  estate,  and  that  such  a  coparcener- 
ship  can  exist  only  between  kindred  who  are  near  sapindas 
{i.e.,  not  beyond  the  fourth  degree),  and,  consequently,  that 
the  respondent  (plaintiff)  was  not  a  coheir  of  the  deceased." 
The  Court  assented  to  the  first  bi*anch  of  the  argument,  but 
denied  the  second.  They  held  that  the  Zemindary,  though 
impartible,  was  still  coparcenary  property,  and  that  the 
members  of  the  undivided  family  acquired  the  same  right 
to  it  by  birth,  as  they  would  have  done  to  any  other  pro- 
perty, subject  only  to  the  limitation  of  the  enjoyment  to 
one.  Then  as  to  who  were  coparceners,  they  said:  "It  Definition  of 
Appears  to  us  equally  certain  that  the  limit  of  the  coheirs 
must  be  held  to  include  undivided  collateral  relations,  who 
are  descendants  in  the  male  line  of  one  who  was  a  copar- 
cener with  an  ancestor  of  the  last  possessor.  For,  in  the 
undivided  coparcenary  interest  which  vested  in  such  copar- 
cener, his  near  sapindas  were  coheirs,  and  when  on  his 
death,  the  interest  vested  in  his  sons,  or  son,  or  other  near 
sapinda  in  the  male  line,  the  near  sapindas  of  such  descend- 
ants or  descendant  became  in  like  manner  coheirs  with 
them  or  him,  and  so  on,  the  coheirship  became  extended 
through  the  new  sapindas  down  to  the  last  descendant. 
Obvionsly,  therefore,  as  long  as  the  status  of  non-division 
continues,  the  members  of  the  family  who  have,  in  this  way, 
succeeded  to  a  coparcenary  interest,  are  coheirs  with  their 
kindred  who  possess  the  other  undivided  interests  of  the 
entire  estate,  and  one  of  such  kindred  and  his  near  sapindas 
in  the  male  line  cannot  be  the  only  coheirs,  until  by  the 
death  of  all  the  others  without  descendants  in  the  male  line 
to  the  third  degree,  he  has,  or  he  and  they  have,  by  survi- 
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vorship  acqaired  the  entire  right  to  the  heritage^  as  effectu- 
ally as  if  the  estate  had  passed  apon  an  actaal  partition  with 
the  coheirs.''  The  Courts  therefore,  held  that  the  plaintiff, 
as  undivided  coparcener,  would  succeed  before  the  widow  (o). 
In  this  case  it  will  be  observed  the  plaintiff  was  sixth  in 
descent  from  the  common  ancestor^  the  defendant's  husband 
being  equally  distant. 
Obftracied  and  §  247.  The  same  principle,  viz,,  that  property  vests  in 
property!^  Certain  relations  by  birth,  and  not  in  other  relations,  gives 

rise  to  a  division  of  property  into  two  classes,  which  are 
spoken  of  by  Hindu  lawyers  as  Apratibandha  and  SaprcUi- 
bandha ;  terms  which  have  been  translated,  not  very  hap- 
pily, unobstructed  and  obstructed,  or  liable  to  obstruction. 
These  terms  are  thus  explained  in  the  Mitakshara  (p),  "  The 
wealth  of  the  father  or  of  the  paternal  grandfather  becomes 
the  property  of  his  sons  or  of  his  grandsons,  in  right  of  their 
being  his  sons  or  his  grandsons ;  and  that  is  an  inheritance 
not  liable  to  obstruction.  But  property  devolves  on  parents 
or  uncles,  brothers,  or  the  rest,  upon  the  demise  of  the 
owner,  if  there  be  no  male  issue;  and  thus  the  actual  exist- 
ence of  a  son,  and  the  survival  of  the  owner  are  impedi- 
ments to  the  succession ;  and  on  their  ceasing,  the  property 
devolves  on  the  successor  in  right  of  his  being  nnde  or 
brother.  This  is  an  inheritance  subject  to  obstruction." 
The  distinction  is  the  same  as  that  which  is  present  to  the 
mind  of  an  IBlnglish  lawyer,  when  he  speaks  of  estates  as 
being  vested  or  contingent,  or  of  an  heir  as  being  the  heir-at- 
law,  or  the  heir  presumptive.  The  unobstructed,  or  rather 
the  unobstructible,  estate  is  that  in  which  the  future  heir 
has  already  an  interest  by  the  mere  fact  of  his  existence.  If 
he  lives  long  enough  he  must  necessarily  succeed  to  the  in- 
heritance, unless  his  rights  are  defeated  by  alienation  or 
devise ;  and  if  he  dies,  his  rights  will  pass  on  to  his  sou, 

(o)  Yenumula  ▼.  Ramandora,6  Mad.  H.  0.  94,  100.  See  alao  in  Bengal, 
Oirttmrdhar§§  v.  Ktdahul,  4,  S.  D.  9  (12),  where  property  waa  divided  amoog 
persons  four,  fife,  and  six  deirrees  remoTed  from  the  common  anoeetor. 

(p)  Mitakshara,  i.  1,  §  8 ;  Viramit,  p.  8 ;  V.  May.,  iv.  2,  f  2.  Bee  jMr  cwiam, 
N%Md  Ooamar  Lall  v.  RiiMziooddMn,  10  B.  L.  R.  191 ;  B.  0.  IS  Bath.  497  I  Dth* 
Panhad  v.  Thakur  Dial.  1  All.  112.  These  terms  are  not  oeed  by  the  writen  of 
the  Bengal  School    V.  N.  Mandlik,  859. 
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unless  Le  is  himself  in  the  last  rank  of  sapindas^  in  which 
case  his  son  is  out  of  the  line  of  unobstructed  heirs.  On  the 
other  hand,  the  person  who  is  next  in  apparent  succession  to 
an  obstructed,  or  rather  an  obstructible  estate,  may  at  any 
moment  find  himself  cut  out  by  the  interposition  of  a  prior 
heir,  as  for  instance  a  son,  widow  or  the  like.  His  rights 
will  accrue  for  the  first  time  at  the  death  of  the  actual  holder, 
and  will  be  judged  of  according  to  the  existing  state  of  the 
family  at  that  time.  Any  nearer  heir  who  may  then  be  in 
existence  will  completely  exclude  him  ;  and  if  he  should  die 
before  the  succession  opens,  even  though  he  would  have 
succeeded,  had  he  survived,  his  heirs  will  not  take  at  all, 
unless  they  happen  themselves  to  be  the  next  heirs  to  the 
deceased.  In  other  words,  he  cannot  transmit  to  others 
rights  which  had  not  arisen  in  himself. 

§  248.  The  second  question  is  as  to  the  coparcenary  pro-  Aneettnl  pro- 
perty. The  first  species  of  coparcenary  property  is  that  ^^^"^^ 
which  is  known  as  ancestral  property.  The  meaning  of  this 
phrase  might  be  taken  to  be,  property  which  descended 
upon  another  from  an  ancestor,  however  remote,  or  of  what- 
ever sex.  Where  proporty  so  descended  upon  several  per- 
sons Bimultaneously,  and  with  equal  rights  both  of  posses- 
sion and  enjoyment,  as  for  inslanco  upon  several  brothers^ 
sons,  grandsons,  nephews  or  the  like,  it  would  certainly  be 
joint  property,  by  the  very  hjrpothesis.  But  this  is  not 
what  is  generally  known  as  ancestral  property.  That  term, 
in  its  technical  sense,  is  applied  to  property  which  descends 
upon  one  person  in  such  a  manner  that  his  issue  (q)  acquire 
certain  rights  in  it  as  against  him.  For  instance,  if  a  &ther 
under  Mitakshara  law  is  attempting  to  dispose  of  property, 
we  enquire  whether  it  is  ancestral  property.  The  answer 
to  this  question  is,  that  property  is  ancestral  property  if  it 
has  been  inherited  as  unobstructed  property,  that  it  is  not  U  nnobtimeUd 
ancestral  if  it  has  been  inherited  as  obstructed  property  ^"^  ^' 
(§  247).  The  reason  of  this  distinction  is,  that  in  the  former 
case  the  heir  had  an  actual  vested  interest  in  the  property. 


(7)  I  may  m  well  ■toto,  onoe  for  all,  that  the  word  *'  iMtie*'  will  b«  uied 
ihroaghoat  this  work  as  embracing  iod,  f  randfon,  and  great-grmndfon.  PoMt 
§460. 


petty. 
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before  the  inheritance  fell  in^  and  therefore  his  own  lasiie 
acquired  by  birth  an  interest  in  that  interest.  Henco^  when 
the  property  actually  devolved  upon  him,  he  took  it  subject 
to  the  interest  they  had  already  acquired.  But  in  the  latter 
case^  he  had  no  interest  whatever  in  the  property^  before  the 
descent  took  place ;  therefore^  when  that  event  occurred,  he 
received  the  property  free  of  all  claims  upon  it  by  his  issue, 
and  a  fortiori,  by  any  other  person.  Hence  all  property 
which  a  man  inherits  from  a  direct  male  ancestor,  not 
exceeding  three  degrees  higher  than  himself,  is  ancestral 
property,  and  is  at  once  held  by  himself  in  coparcenary  with 
his  own  issue.  But  where  he  has  inherited  from  a  collateral 
relation,  as  for  instance  from  a  brother,  nephew,  cousin  or 
Ancostral  pro-      uncle,  it  is  not  ancestral  property  (r) ;  consequently  his  own 

descendants  are  not  coparceners  in  it  with  him.  They  can- 
not restrain  him  in  deiUing  with  it,  nor  compel  him  to  give 
them  a  share  of  it  (a).  On  the  same  principle,  property 
which  a  man  inherits  from  a  female,  or  through  a  female,  as 
for  instance  a  daughter's  son,  or  which  he  has  taken  from 
au  ancestor  nioro  roiiioto  than  throe  degrees,  or  wliich  he 
has  taken  as  heir  to  a  priest  or  a  fellow-student,  would  not 
be  ancestral  property  (t).  And  that  which  is  ancestral,  and 
therefore  coparcenary  property,  as  regards  a  man's  own 
issue,  is  not  so  as  regards  his  collaterals.  For  they  have  no 
interest  in  it  by  birth  (u).  On  the  other  hand,  property  is 
not  the  less  ancestral  because  it  was  the  separftte  or  self- 


(r)  It  la  haxdW  neoaisary  to  remark  that  I  am  ipeaking  of  ii^eritance,  not  of 
surviTorshlp.  Tbe  enlarffed  share  which  aocruoa  to  the  remainiof^  brothon  on 
the  death  of  an  undividod  brother  is  anoettral  Pi^operty,  and  aubjoot  to  all  ita 
iocidenta.    Qungoo  Mull  v.  Bumeedhur,  1  N.  W.  P.  170. 

(s)  Aoyodur  NaUatanibi  v.  MuJkunda,  S  Mad.  U.  0.  466 1  Nund  Ooomar  LmU 
V.  RiuMtoodde&n,  10  B.  L.  R.  188 ;  B.  0.  18  Suth.  477 1  Jawahir  v.  Quyan,  S  Agia 
11.  O.  78 ;  Lochun  ▼.  Ntmdharee,  20  Bath.  170  }  Pitam  y.  Ujagar.  I  All.  86S. 

([0  8  Dig.  61 :  W.  A  B.  828  aporoved  per  cur.  10  B.  L.  R.  192  tiipra.  Tba 
High  Oourt  of  Madras  has  held  that  property  which  desoooded  to  a  man  from 
his  maternal  grandfather  was  ancestral  property,  which  he  could  not  alienaia  to 
the  detriment  of  his  son.  None  of  the  above  authoritiea  were  referred  to  the 
decision  was  reversed  by  the  P.  0.  on  another  point  ( Uuthayan  CKdti  t.  Sangiii,  I 
Mad.  870. 9  I .  A.  ).  When  the  case  arises  again  it  will  be  material  to  remaoiMr 
that  property  only  becomes  joint  property  by  reason  of  being  anoostral  property, 
where  the  ancestor  from  whom  it  was  derived  was  a  paternal  auooitor.  Sat 
Mit.,i.  1,  §8,6,21,21,27,88;  i.  6,  $  2,  8.  6,  9-11. 

(tt)  Ajoodhia  v.  Ktuhes  Qir,  4  N.  W.  P.  81 ;  Qopal  Singh  v.  Dh^okunlal,  8. 
D.  of  1869,  294;  Qopal  DiUt  v.  Qopal  Lall,  Ibid.  18U. 
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acquired  property  of  the  ancestor  from  whom  it  came  (v). 
When  it  has  once  made  a  descent^  its  origin  is  immaterial. 
And  all  savings  made  out  of  ancestral  property,  and  all 
purchases  or  profits  made  from  the  income  or  sale  of  ances- 
tral property,  would  follow  the  character  of  the  fund  from 
which  they  proceeded  (w). 

§  249.  Where  ancestral  property  has  been  divided  Di?id«d  pro. 
between  several  joint  owners,  there  can  be  no  doubt  that 
if  any  of  them  have  issue  living  at  the  time  of  the  partition, 
the  share  which  falls  to  him  will  continue  to  be  ancestral 
property  in  his  hands,  as  regards  his  issue,  for  their  rights 
had  already  attached  upon  it,  and  the  partition  only  cuts 
off  the  claims  of  the  dividing  members.  The  father  and 
his  issue  still  remain  joint  {x).  But  it  is  not  so  clearly 
settled  whether  the  same  rule  would  apply  where  the  par- 
tition had  been  made  before  the  birth  of  issue.  In  a  case 
in  Calcutta  it  was  held  that  where  a  father  by  various  deeds 
of  gift  had  distributed  his  property  among  his  sons,  the  Property 
portion  obtained  by  each  was  ancestral  property  as  regards  ^oettor  by^flfi. 
his  issue.  It  does  not  appear  whether  the  issue  had  been 
in  existence  at  the  time  of  the  gift.  But  the  son  contended 
that  it  was  by  the  gift  his  self-acquired  property.  This  the 
Court  refused  to  admit.  After  a  full  examination  of  the 
Hindu  authorities,  they  said,  "  We  think  that  according  to 
the  Mitakshara,  landed  property  acquired  by  a  grandfather 
and  distributed  by  him  amongst  his  sons,  does  not  by  such 
gift  become  the  self-acquired  property  of  the  sons  so  as  to 
enable  them  to  dispose  of  it  by  gift  or  sale  without  the 


(r)  Ram  Narain  ▼.  Ptrium  Singh,  90  Sath.  189 1  8.  C.  11  B.  L.  R.  997. 

(v)  Shudanund  ?.  BonomaUef  6  Sath.  256  ;  S.  O.  on  review  ;  8uh  nomine, 
Budanund  ▼.  Soorjo  lfon««,  8  Snth.  456  ;  8.  0.  11  Sath.  486,  reversed  on  another 
point  in  P.  O.  i  8\th  nomine,  Soorjomonee  ▼.  Suddanund,  12  B.  L.  B.  804;  8.  G. 
M  Snth.  877 1  8.  0.  8  Mad.  Jar.  406 ;  Ohansham  v.  Oovind,  6  8.  D.  202  (240)  i 
UmrUhnalh  ?.  Qoureenath,  18  M.  I.  A.  542 ;  8.  0.  15.  8ath.  (P.  0.)  10 ;  KriH- 
novpa  V.  Itamasawmy,  8  Mad.  H.  G.  25.  A»  to  eavings  from  inoome  of  impar- 
tible  Zemindary,  or  parcbaset  made  oat  of  soch  saving!,  see  post,  §  258.  BembU 
that  movable  propertv  which  has  made  a  descent,  and  is  then  converted  into 
land,  possesses  all  the  Incidents  of  ancestral  immoTaole  property.  Bham  Narain 
V.  Raohoohur,  8  Oal.  608. 

[g)  Laknhmibai  v.  Qanpal  Moroha,  5  Bom.  H.  G.  (O.  G.  J  )  120.  The  same 
point  was  very  lately  decided  in  Calcatta.  The  report  does  not  state  whether  the 
•on  was  bom  before  or  after  the  partition,  bnt  1  think  the  latter  seems  to  have 
been  the  case.    Adurmoni  v.  Choxvdhry,  8  Gal.  1. 

81 
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consent^  and  to  the  prejudice  of^  the  grandsons.  The  pro- 
perty cannot  be  said  to  have  been  acquired  without  detri- 
ment to  the  father's  {i.e.,  ancestral)  estate^  because  it  was 
not  only  given  out  of  that  estate^  but  in  substitution  for  the 
undivided  share  of  that  estate  to  which  the  father  appears  to 
have  been  entitled.  It  cannot  therefore  be  taken  to  have 
been  given  simply  by  the  favour  of  the  father^  but  upon 
consideration  of  the  father  surrendering  some  interest  or 
right  to  share  in  the  grandfather's  estate,  which  he  did  by 
the  acceptance  of  this  separate  parcel.  We  think  that  the 
father  took  it  with  the  incidents  to  which  the  undivided 
share  for  which  it  was  substituted  would  have  been  sub- 
ject" (y).  This  reasoning  would  appear  to  apply  equally  in 
favour  of  issue  unborn  at  the  time  of  the  gift.  Similarly  it 
or  by  will.  was  held  in  Madras^  that  a  father  did  not  take  his  share  of 

the  estate  as  self-acquired  property^  in  consequence  of  having 
received  it  under  the  will  of  his  own  father.  The  Court 
said,  "  It  seems  to  us  that  there  is  no  reason  whatever  in 
the  contention  that  its  quality  was  changed  by  his  choosing 
to  accept  it,  apparently  under  the  terms  of  his  father's  will. 
Still  less  ground  would  there  be  for  the  contention  that  his 
acquiescence  in  that  mode  of  receiving  it  would  vest  in 
himself  a  larger  interest  than  he  would  have  taken  by 
descent'^  {z) .  And  where  a  man  had  obtained  a  share  of 
family  property  on  partition,  which  was  mortgaged  to  its  full 
value,  and  which  he  had  subsequently  cleared  from  the  mort- 
g&go  ^y  his  own  self-acquisitions,  it  was  held  that  the  unen- 
cumbered property  was  ancestral  property  in  his  hands  (a). 
Property  jointly  §  250.  Secondly,  property  may  be  joint  property  without 
acquired  having  been  ancestral.  Where  the  members  of  a  Joint  Family 

acquire  property  by  or  with  the  assistance  of  joint  funds,  or 
by  their  joint  labour,  such  property  is  the  joint  property  of 
the  persons  who  have  acquired  it,  whether  it  is  an  increment 

(y)  Muddun  Qopal  v.  Ram  Buksh,6  Suth    7\,  73.    In  Mohab§0r  Kootrw 
Joohha,  10  Suth.  221 ;  S.  0.  8  B.  L  K.  88,  a  contrary  opinion  leema  to  hav*  * 


expressed  by  Jackson,  3.  But  in  that  case  the  property  appears  not  to  bat* 
been  ancestral  at  all.  See  as  to  what  is  '*  a  gift  through  affection,"  LMkihmmn 
V.  Ramchandraf  1  Bom.  561. 

{»)  Tara  Chand  ?.  Reeh  Ram,  8  Mad.  H.  0.  60,  66. 

(a)  VisalaUhy  y.  Annasamy,  6  Mad.  II.  C.  160. 
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to  ancestral  property,  or  whether  it  has  arisen  without  any 
nacleos  of  descended  property  {b).  Whether  the  issue  of 
such  joint  acquirers  would  by  birth  alone  acquire  an  interest 
in  such  property,  without  evidence  that  they  had  in  any  way 
contributed  to  it,  is  a  question  which,  as  far  as  I  know,  has 
never  arisen.  If  a  single  individual  acquired  a  fortune  by 
his  own  exertions,  without  any  assistance  from  ancestral 
property,  his  issue  would  certainly  take  no  interest  in  it. 
If  several  brothers  did  the  same,  the  property  would  be 
joint  as  between  themselves.  It  would  certainly  be  self- 
acquired  as  regard  all  collaterals,  and  it  is  difficult  to  see 
why  it  should  not  be  the  same  as  regards  their  issue,  unless 
they  chose  voluntarily  to  admit  the  latter  to  a  share  of  it. 

§  251.  Thirdly,  property  which  was  originally  self-ac-  or  ihrowii  into 
quired,  may  become  joint  property,  if  it  has  been  voluntarily  ®**™"®" 
thrown  by  the  owner  into  the  joint  stock,  with  the  intention 
of  abandoning  all  separate  claims  upon  it.  This  doctrine  has 
been  repeatedly  recognized  by  the  Privy  Council.  Perhaps 
the  strongest  case  was  one,  where  the  owner  had  actually 
obtained  a  statutory  title  to  the  property  under  the  Oudh 
Talukdars  Act  I  of  1869.  He  was  held  by  his  conduct  to 
have  restored  it  to  the  condition  of  ancestral  property  (c). 

§  252.  Liability  to  partition  is  one  of  the  commonest  inci-  immrtiblajpro- 
dents  of  joint  property,  but  it  must  not  be  supposed  that  P^  "•^ 
joint  property  and  partible  property  are  mutually  convertible 
terms.  If  it  were  so,  an  impartible  Zemindary  could  never 
be  joint  property.  The  reverse,  however,  is  the  case.  The 
mode  of  its  enjoyment  necessarily  cuts  down  to  a  very  small 
point  the  rights  of  the  other  members  of  the  family  with 
respect  to  it.  But  there  are  two  particulars  in  which  its 
joint  character  becomes  material — first,  with  reference  to  the 
order  of  succession;  and,  secondly,  as  to  the  powers  of 
alienation  possessed  by  each  successive  holder.  Now  as  to 
the  first  point,  it  has  been  repeatedly  held  by  the  Privy 

(h)  Mann,  ix.  S  216  :  TAJnftTalkTA,  ii.  120  ;  MiUkiharo,  i.  4,  §  15  ;  8  Dig.  S86 1 
F.  MftcN.  S51,  862 ;  Jianuuheshaiya  t.  Bhoyatut,  4  Mad.  H.  0.  6  ;  Bamptrghaa 
▼.  Bheochunif  10  M.  I.  A.  400 ;  Rttdhabai  ▼.  Nanarav,  8  Bom.  161. 

(c)  Httrpurihad  t.  Bheo  Dyal,  8  I.  A.  260 ;  8.  0.  26  Snth.  56 ;  car  eurj  Ram» 
verihad  ?.  8h€ochurH,  10  M.  I.  A.  606  ;  CtMayanud  v.  Mutialamal,  6  Mad. 
Jar.  P.  0.   108  ;  Bham  NaraiA  t.  Ct.  of  Wards,  90  Satb.  197. 
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Goanoil  tliat  the  order  of  succession  to  a  Zemindary  depended 
upon  whether  "  though  impartible  it  was  part  of  the  com- 
mon family  property/'  or  was  the  separate  or  self-acquired 
property  of  the  holder  (d).  As  to  the  second  pointy  the 
authority  is  less  decisive.  But  the  cases  seem  to  show  that 
the  holder  of  an  impartible  Zemindary  under  Mitakshara 
law  would  be  under  the  same  restrictions  as  to  alienation 
in  regard  to  it  as  to  any  other  ancestral  property.  The 
subject  will  have  to  be  discussed  more  fully  hereafter  (a). 
Ooparoeneri  ^  253.  An  examination  into  the  property  of  the  joint 

peityieparately.  family  would  not  be  complete  without  pointing  out  what 

property  may  be  held  by  the  individual  members  which  is 
not  joint  property.  Property  which  is  not  joint  must  be 
either  separate  property  or  self-acquired.  Separate  pro- 
perty, ex  vi  termini,  assumes  that  the  holder  of  it  has  ceased 
to  be  in  union  with  those  in  reference  to  whom  the  property 
is  separate.  But  a  man  is  very  commonly  separated  from 
one  set  of  persons^  as^  for  instance^  his  brothers^  while  he  is 
in  union  with  others,  as,  for  instance,  his  own  issue.  As 
regards  tho  former,  his  property  is  separate;  as  regards 
the  latter,  it  is  joint  (§  249).  Self-acquisition,  on  the  other 
hand,  may  be  made  by  any  one  while  still  in  a  state  of  union, 
and  when  made  will  be  effective  against  the  whole  world. 
I  have  already  (§  212 — 214)  pointed  out  the  early  history  of 
this  branch  of  the  law.  The  following  remarks  will  show 
how  it  has  been  dealt  with  by  modern  decisions. 
Belf-ocqaUition.        §  254.  The  whole  doctriue  of  self-acquisition  is  briefly 

stated  by  Yajnavalkya  as  follows : — ''  Whatever  is  acquired 
by  the  coparcener  himself,  without  detriment  to  the  father's 
estate,  as  a  present  from  a  friend,  or  a  gift  at  nuptials,  does 
not  appertain  to  the  coheirs  (/).  Nor  shall  he  who  recovers 
hereditary  property  which  has  been  taken  away  give  it  up  to 


(d)  Katatna  NatchUr  t.  Rajah  of  Shivagunga,  0  M.  I.  A.  699,  SSO,  610 1  a  0, 
2  Bath.  (P.  0.)  81 ;  Yanumuia  t.  Booehia,  18  M.  I.  A.  888»  8861  S.  0.  It  Satli. 
(P.  0.)  21 }  Choiodhry  Ohiniamun  t.  NowUkho,  2 1.  A.  268  ;  B.  O.  24  Balk.  W  | 
Y§numala  v.  Ramandora,  6  Mad.  H.  0.  98,  108 ;  PerioMamyr.  Periawamy  S  I, 
A.  61 ;  S.  0. 1  Mad.  812 ;  Runganayakamina  t.  Bulli Ramaya,  P.  0. 6U1  July  1879 
te)  Bee  pose,  §  203.  \ 

If)  Bee  M  to  prosenU  from  reUiions  or  frieuds,  Manu.  iz.  1 206 1  NarAds,  liU' 
§  6.  7  s  Muddun  Qopal  v.  Ram  Rnksh,  6  Buth.  71 1  anh,  f  249|  Mitokiluuft,  I. 
6,  5&. 
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the  coparceners  i  nor  what  has  been  gained  by  science"  (g). 
Upon  this  the  Smriti  Ghandrika  remarks  that  the  estate  of 
the  father  means  the  estate  of  any  undivided  coheir  (h). 
While  the  Mitakshara  adds,  that  the  words  '' without  detri- 
ment to  the  fathers  estate''  most  be  connected  with  each 
member  of  the  sentence.  ''  Consequently  what  is  obtained 
from  a  friend  as  the  return  of  an  obligation  conferred  at 
the  charge  of  the  patrimony ;  What  is  received  at  a  mar- 
riage concluded  in  the  form  Asura  or  the  like  (t) ;  What  is 
recovered  of  the  hereditary  estate  by  the  expenditure  of  the 
father's  goods ;  What  is  earned  by  science  acquired  at  the 
expense  of  ancestral  wealth  ;  all  that  must  be  shared  with 
the  whole  of  the  brethren  and  the  father"  (4).  The  author 
of  the  Mitakshara  enlarges  the  text  of  Yajnavalkya  by 
defining  self-acquisition  as  "  that  which  had  been  acquired 
by  the  Coparcener  himself  without  any  detriment  to  the 
goods  of  his  father  or  mother.''  Hence  the  Madras  High 
Court  has  recently  decided  that  property  inherited  by  a 
man  from  his  mother's  father  is  not  his  self-acquisition,  and 
this  ruling  has  been  affirmed  by  the  Privy  Council  (Z). 
The  wholo  contest  in  each  instance  is  to  show  that  the  gain 
has  been  without  "  detriment  to  the  estate."  In  early  times 
the  slightest  assistance  from  the  joint  patrimony,  however 
indirect,  was  considered  to  be  such  a  detriment,  and  the 
possession  of  any  joint  property  was  considered  as  conclu- 
sively proving  that  there  had  been  such  an  assistance.  The 
Madras  Court  has  always  leant  very  strongly  against  self- 
acquisition.  But  the  recent  tendency  of  decisions  seems  to 
be  towards  a  more  sensible  view  of  the  law,  following  out 
its  spirit  rather  than  its  letter. 

§  265.  For  instance,  the  gains  of  science  or  valour,  which   GtimoffoleiioaL 
seem  to  have  been  the  earliest   forms  of  self-acquisition, 

{§)  TainmTallTm,  ti.  §  118, 119 ;  Mitakshara,  i.  4,  f  1.  Bee  Daya  Bhaga,  tL  1  ; 
D.  K.  8.  If.  S.  §  1—12 ;  V.  Mar.,  iw.  7,  §  1—14. 

r^)  Smriti  Ghandrika,  ?ii.  {  28. 

li)  Shso  Gobind  v.  Sham  Narain,  7  N.  W.  P.  75. 

(&)  MiUkuhara,  \.  4,  §  6. 

(0  Mit,i4,  §3;  Muttnvan  Chettyr.  Satigili,  «  Mad.  870;  P.  C.  May  10, 
188S.  The  Phtv  Cfonncil  declined  to  commit  itaelf  to  the  conae^aenoe  drawn 
bT  the  Madras  Biirh  Court  that  property  so  inherited  became  the  joint  property 
of  the  taker  and  bta  fon.    See  afit«,  f  248. 
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were  held  to  be  joint  property^  if  the  learning  had  been  im- 
parted at  the  expense  of  the  Joint  Family^  or  if  the  warrior 
had  used  his  father's  sword  (§213).  The  law  upon  this 
point  was  examined  with  great  fulness  in  a  case  where  the 
adoptive  mother  of  a  dancing  girl  claimed  her  property^  on 
the  ground  that  it  had  been  acquired  by  skill  imparted  at 
the  mother's  expense.  The  High  Court  of  Madras^  over- 
ruling a  very  elaborate  judgment  of  the  Civil  Judge>  decided 
that  if  these  gains  were  to  be  considered  the  gains  of  soienoei 
they  were  joint  property  of  the  acquirer  and  her  mother  (m). 
In  a  later  case  the  gains  of  a  Yakil  were  held  to  be  divisible, 
on  the  ground  that  they  had  been  obtained  by  education 
imparted  at  the  family  expense^  although  it  was  found  that 
he  had  received  from  his  father  nothing  more  than  a  general 
education.  Holloway,  J.,  referring  to  the  dancing  girPa 
case^  said,  '^  I  fully  adhere  to  the  judgment  of  the  High 
Court,  for  which  I  am  responsible,  and  especially  to  the 
statement  that  the  ordinary  gains  of  science  by  one  who  has 
received  a  family  maintenance  are  certainly  partible''  (»)• 
The  decisions  in  the  above  cases  were  adopte4  in  general 
terms  by  the  Chief  Justice  in  Bombay  in  another  case  of  a 
Vakil.  There,  however,  the  point  really  did  not  arise,  as  it 
appeared  that  he  united  the  buisness  of  money-lender  with 
that  of  Yakil,  and  that  there  was  joint  family  property  of 
which  he  had  the  use  (o). 
Meet  ofedaoa-       §  266.  It  is,  however,  difficult  to  see  why  a  person  who 

has  made  gains  by  science,  after  having  been  educated  or 
maintained  at  the  family  expense,  should  be  in  a  worse 
position  than  any  other  person  who  has  been  so  educated,  or 
maintained,  and  who  has  afterwards  made  self -acquisitions. 
Jimuta  Vahana  lays  it  down,  that  where  it  is  attempted  to 
reduce  a  separate  acquisition  into  common  property  on  the 
ground  that  it  was  obtained  with  the  aid  of  common  pro- 
perty, it  must  be  shown  that  the  joint  stock  was  used  for  the 
express  purpose  of  gain.  ''  It  becomes  not  common  merely 
because  property    may  have  been   used  for  food  or  other 

(m)  Ohalakonda  ▼.  Ratnaehalam,  2  Mad.  H.  0.  60.    See  2  W.  MmN.  W* 

(n)  Qungadharudu  v.  Narasammah,  7  Mad.  H.  C.  47. 

(o)  Bat  Manchha  v.  Narotamdaa,  6  Bom.  H.  0.  (A.  0.  J.)  1,  6. 
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necessarieSi  since  that  is  similar  to  the  sacking  of  the 
mother's  breast"  (p).  This  seems  to  be  good  sense.  If  a 
member  of  a  Hindu  family  were  sent  to  England  at  the 
joint  expense,  to  be  educated  for  the  Bar  or  the  Civil  Ser- 
vice, it  seems  fair  enough  that  his  extra  gains  should  fall 
into  the  common  stock,  as  a  recompense  for  the  extra  outlay 
incurred.  It  might  be  assumed  that  when  the  outlay  was 
incurred  the  reimbursement  was  contemplated.  But  it  is 
different  where  all  start  on  exactly  the  same  level,  with 
nothing  but  the  ordinary  maintenance  and  education  which  iCalnUiuuiee 
is  common  to  persons  of  that  class  of  life.  Accordingly,  in  a  Jamfly.'"*'^ 
Madras  case,  where  a  Hindu  had  made  a  large  mercantile 
fortune,  his  claim  to  hold  it  as  self-acquired  was  allowed, 
though  he  had  admittedly  been  maintained  in  his  earlier 
years,  educated  and  married  out  of  patrimonial  means  {q)  • 
So  in  a  Bengal  case,  where  self-acquisition  was  set  up,  and 
the  defendant  had  been  maintained  at  the  family  expense, 
but  proved  that  in  acquiring  his  property  he  did  not  use  any 
funds  which  belonged  to  the  joint  family,  his  gains  appa- 
rently being' derived  from  some  lucrative  employment,  it  was 
held  that  the  plea  was  made  out.  Mitter,  J.,  said, ''  The 
plaintiff's  case  in  the  Court  below  was  that  the  defendant 
received  his  education  from  the  joint  estate,  and  that  he  is 
consequently  entitled  to  participate  in  every  property  that 
has  been  acquired  by  the  defendant  by  the  aid  of  such  edu- 
cation. But  this  contention  is  nowhere  sanctioned  by  the 
Hindu  law,  and  I  see  nothing  in  justice  to  recommend  W  (r). 
This  case  was  approved  by  the  Privy  Council  in  an  appeal 
where  it  had  been  contended  that  the  property  acquired  by 
a  successful  merchant  was  joint  property,  because  he  had  been 
educated  out  of  the  joint  funds.  The  fact  was  negatived, 
npon  which  the  Committee  observed,  "This  being  their 
Lordships'  view,  it  does  not  become  necessary  to  consider 
whether  the  somewhat  startling  proposition  of  law  put 
forward  by  the  appellant,  which,  stated  in  plain  terms, 
amounts  to   this — that  if  a  member  of  a  joint  Hindu  family 


(p)  D%j%  Bbaga,  vi.  1, 1  44— SO  ;  1  Stra.  U.  L.  214  {  8  8tm.  H.  L.  S74. 
iq)  Cheliaperoomall  v.  Veeraperoonml,  4  Mad.  Jar.  54,  affd.  on  appeal  t 
(r)  Dhunookdar€€Y.  Ounpu4t  11  B.  L.  R.  201,  note ;  S.  0.  10  Bnlh.  1 
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receives  any  education  whatever  from  the  joiut  fundij  ha 
becomes  for  ever  after  incapable  of  acquiring  by  his  own 
skill  and  industry  any  separate  property — is  or  is  not  main* 
tainable.  Very  strong  and  clear  authority  would  be  required 
to  support  such  a  proposition.  For  the  reasons  that  they 
have  giveuj  it  does  not  appear  to  them  necessary  to  review 
the  text-books  or  the  authorities  which  have  been  cited  on 
this  subject.  It  may  be  enough  to  say,  that  according  to 
their  Lordships*  view,  no  texts  which  have  be^n  cited  go 
to  the  full  extent  of  the  proposition  contended.^'  Then, 
after  referring  with  approval  to  the  Bengal  case  as  laying 
tlie  law  down  less  broadly  than  those  in  Madras  and  Bombay, 
the  judgment  concluded  by  saying,  ''  It  may  hereafter 
possibly  become  necessary  for  this  Board  to  consider,  whether 
or  not  the  more  limited  and  guarded  expression  of  the  law 
upon  this  subject  of  the  Courts  of  Bengal,  is  not  more 
correct  than  what  appears  to  be  the  doctrine  of  the  Courts 
of  Madras''  (s). 
PoMiMloBof  §  ^^7-  ^^  ^^®  same  principle,    although   the  admitted 

'***''\Jlljf"^  '^'  possession  or  existonco  of  joint  funds  will  tlirow  upon  the 

self-acquiror  the  onus  of  proving  that  such  funds  did  not 
form  the  nucleus  of  his  fortune  (0>  the  fact  itself  is  nok 
conclusive.  In  a  case  in  the  Supreme  Court  of  Bengal, 
Orant,  J.,  said,  "  Where  the  property  descended  is  incapar 
bio  of  being  considered  as  the  germ  whose  improvement  has 
constituted  the  wealth  subsequently  possessed,  this  wealth 
must  evidently  be  deemed  acquired.  An  ancestral  cottage 
never  converted,  or  capable  of  conversion  to  an  available 
amount  into  money,  in  which  the  maker  of  the  wealth  had 
the  trilling  benefit  of  residing  with  the  rest  of  the  fiamily 
when  ho  commenced  turning  his  industry  to  profit,— so  of 
other  things  of  a  trifling  nature''  (u).  Of  course  the  oon* 
trary  would  be  held,  if  it  appeared  that  the  income  of  the 
joiut  property  was  large  enough  to  leave  a  surplus,  after 

i*)  rauli<m  Voloo  v.  Vaul%em  8o<^ak,  i  \.  A.  109. 117:  8.  O.  1 
U)  6Ktb  PwrtKad  v.  Uum^amon**,  16  Satk.  S>1 :  Trail  MruiQ  t. 

SUSulk    lis. 

lit)  (A-orvv^rAHru  t.  iriHMclnioiMy,  FtalkoD,  165.  181  ;  per  e^riam, 

T   rKWi«>i.6ia.  IIaJ.  Dec  of  18U,63;  JmdwwkonM  f.  Unmfodur,  \ 
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discharging  the  necessary  expenses  of  the  family,  out  of 
which  the  acquisitions  might  have  been  made  (v).  And 
purchases  made  with  money  borrowed  on  the  security  of  the 
common  property  will  belong  to  the  Joint  Family,  the  mem- 
bers of  which  will  bo  jointly  liable  for  the  debt  {w).  But  it 
would  be  otherwise  if  the  loan  was  made  on  the  sole  credit  of 
the  borrower,  or  even  if  the  loan  was  made  out  of  the  common 
fund,  under  a  special  agreement  that  it  was  to  be  at  the  sole 
risk  of  the  borrower,  and  for  his  sole  benefit  (x). 

§  258.  Estates  conferred  by  Government  in  the  exercise  Oof«nimMii 
of  their  sovereign  power,  become  the  self-acquired  property  ***"**■• 
of  the  donee,  whether  such  gifts  are  absolutely  new  grants, 
or  only  the  restoration  to  one  member  of  the  family  of  pro- 
perty previously  held  by  another,  but  confiscated  (y).  But 
where  one  member  of  a  family  forcibly  dispossesses  another 
who  is  in  possession  of  an  ancestral  Zemin dary,  and  there  is 
no  legal  forfeiture,  nor  any  fresh  grant  by  a  person  compe- 
tent to  confer  a  legal  title,  the  new  occupant  takes,  not  by 
self-acquisition,  but  in  continuation  of  the  former  title  (z). 

A  point  which  has  only  recently  been  decided  is,  whether  gn^ogi  from 
the  savings  made  by  the  holder  of  an  impartible  estate  imE«nibU 
under  Mitakshara  law,  are  his  self-acquired  property,  or  not. 
It  is  quite  settled  that,  although  an  impartible  Zemindary 
may  be  joint  property,  in  the  sense  that  all  the  family  have 
a  joint  and  vested  interest  in  fjie  reversion  (§  252),  its 
annual  income,  and  the  accumulations  of  such  income,  are 
the  absolute  and  exclusive  property  of  the  possessor  of  the 
Zemindary  for  the  time  being.  None  of  his  kindred  can 
claim  an  account  of  the  mode  in  which  he  has  spent  his 

(r)  Sitdanund  ▼.  Soorjo  Monee,  11  Satb.  436. 

(w)  Sheopenhad  ▼.  Kulunder,  1  8.  D.  76  (101). 

(w)  Rai  Nursinah  ▼.  Rai  Narain,  8  N.  W.  P.  218. 

(y)  Katnma  Natehiar  ▼.  Rajah  of  Shivaaanrfa,  0  M.  I.  A.  606  ;  8.  0.  2  8a th. 
(P.O.)  81;  Beer  Pertah  t.  Maharajah  Rajender^  12  M.  I.  A.  l,(HaDBapore 
UMe) ;  8.  C.  2  Snth.  (P.  0.)  31.     Ae  to  frninU  in  Oadb  after  the  Con6scation  of 


Aftur  BahUt  ih.  76  ;  8.  G.  4  Cal.  727.     A  ^mnt  of  a  inghire  is  presumably   only 
for  life.    GtUahdaa  w.  Collector  of  Sural,  »6.  54  ;  S.  C.  8  Bora.  186. 
(0  YanumiUa  ▼.   Boochia,  18  M.  I.  A.  833  ;  8.  0.  13  Sutb.  (P.  0.)  21 

81 
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income,  nor  a  share  in  the  profits  annually  accruing  or  laid 
by.  He  may  spend  as  much  or  as  little  of  his  income  as 
he  likes.  If  he  spends  it  all,  it  is  not  waste,  and  what- 
ever he  invests  is  absolutely  at  his  own  disposal  dui'ing  his 
life  (a).  There  could  therefore  be  no  coparcenary  in  such 
savings,  and  therefore  no  survivorship  (I),  If,  therefore,  a 
Zemindar  in  Madras  left  no  issue,  it  seems  to  me  that  his 
widow  would  take  his  savings  before  his  brothers,  or  their 
issue,  and  if  he  left  issue,  they  would  take  exclusively.  This 
appears  to  have  been  the  view  of  the  Madras  High  Court  in 
one  of  the  two  cases  quoted  above,  where  they  say, 
"  Whether  regarded  as  the  separately  acquired  funds  of  the 
Zemindar,  or  as  it  really  is,  his  acquisition  derived  from 
ancestral  property  owned  by  him  solely,  it  is  equally  divisi- 
ble family  property  as  between  his  sons''  (c).  Accordingly 
when  a  Poligar  died  leaving  debts  which  would  not  bind  the 
family,  but  also  leaving  property  which  had  been  purchased 
out  of  the  savings  of  his  income,  it  was  held  that  such 
purchases  were  his  separate  property,  to  which  his  creditors 
would  be  entitled  in  discharge  of  their  debts  (d).  Of  course 
savings  handed  down  from  previous  Zemindars  would  follow 
a  different  rule ;  they  would  become  the  joint  property  of 
his  descendants,  of  whom  the  succeeding  Zemindar  was  only 
one,  his  brothers  and  their  issue  being  the  others. 

Aeeorerr  of  §  259.     Another  mode  of  self -acquisition,  which  is  not  very 

pSrty      ^^^'      likely  to  arise  now,  is  where  one  coparcener  unaided  by  the 

others,  or  by  the  family  funds,  recovers,  with  the  acquies- 
cence of  his  co-heirs,  ancestral  property,  which  had  been 
seized  by  others,  and  which  his  family  had  been  unable  to 
recover  (e).  In  order  to  bring  a  case  within  this  rule,  the 
property  must  have  passed  into  the  possession  of  strangers, 

(a)  Maharc^ulungaru  v.  Rajah  Bow  Pantalu,  6  Mad.  H.  O.  SI,  41  ;  LuUK' 
mana  Row  w.  Terimul  Row,  4  Mad.  Jur.  241. 

(b)  See  Neelkiito  Deb  y.  Beerchunder,  12  M.  I.  A.  640  ;  S.  0.  8  B.  L.  B  .(P.  a) 
IS  i  S.  0.  12Suth.  (P.  C.)  21  (Tipperab  Case). 

(c)  6  Had.  H.  O.  41,  Supra,  note  (a). 

(d)  Kotta  Ramaiumi  v.  Bangari,  8  Mad.  145.  Both  Jadgee  agreed  that  tUf 
would  be  tbe  oaee  wiib  a  de  iure  Poligar,  but  they  differed  ■•  to  tlie  law  wbert 
the  Poligar  wae  one  de  facto  but  not  de  jure.  See  pp.  155.  165. 

(0)  Mana,  iz.  f  200  j  Mitakihaxa,  i.  4,  §  8,  6 ;  Daya  Bhaga,  ? I  8,  §  8I--V  i 
D.  K.  8.  if.  8,  S  6—9. 
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and  be  held  by  tliem  adversely  to  the  family.  It  is  not 
snfficient  that  it  should  be  held  by  a  |)er8on  claiming  title  to 
hold  it  as  a  member  of  the  family,  or  by  a  stranger  claiming^ 
under  the  family,  as  for  instance  by  mortgage.  So  also  the 
recovery  by  one  co-heir  for  his  own  special  benefit  is  only 
permissible  where  ''  the  neglect  of  the  coparceners  to  assert 
their  title  had  been  such  as  to  show  that  they  had  no  inten- 
tion to  seek  to  recover  the  property,  or  where  at  least  indif- 
ferent as  to  its  recovery,  and  thus  tacitly  assented  to  the 
recoverer  using  his  means  and  exertions  for  that  purpose,  or 
npon  an  express  understanding  with  the  recoverer's  copar- 
ceners." ''  The  recovery,  if  not  made  with  the  privity  of 
the  co-heirs,  must  at  least  have  been  hon&  fide,  and  not  in 
fraud  of  their  title,  or  by  anticipating  them  in  their  inten- 
tion of  recovering  the  lost  property .*'  Finally,  it  must  be 
an  actual  recovery  of  possession,  and  not  merely  the  obtain- 
ing of  a  decree  for  possession  (/). 

As  to  the  result  of  such  a  recovery,  there  seems  to  be  a  RmqU  to  r«- 
conflict  in  the  Mitakshara.     At  ch.  i.  5,  §  II,  the  author,  ^^•**'^- 

referring  to  Manu,  ix.  §  209,  makes  the  property  which  has 
been  recovered  belong  exclusively  to  the  recoverer.  At 
ch.  i.  4,  §  1 1,  he  quotes  a  text  of  Sankha  as  establishing 
that,  ''if  it  be  laud,  he  takes  the  fourth  part,  and  the 
remainder  is  equally  shared  among  all  the  brethren."  Dr. 
Mayr  reconciles  the  discrepancy  by  supposing  that  the 
former  text  refers  to  the  case  of  a  recovery  by  the  father, 
while  the  latter  refers  to  one  of  several  brethren  or  other 
coparceners,  who  all  stand  on  the  same  level  {g).  The 
Bengal  authorities,  however,  take  the  rule  as  applying  to 
every  recoverer,  but  only  in  the  case  of  land  (h).  It  is  to 
be  observed  that  the  recoverer  takes  one  fourth  first,  and 
then  shares  equally  with  the  others  in  the  residue  (t). 

&  260.  An  intermediate  case  between  self-acquired  and  Aequitltioiit 

^                                                                                              ^  aided  by  joint 
— fnadfl. 

(/)  VisaXaichy  t.  Anruuamy,  6  Mad.  H.  C.  ISO ;  BUKeawar  ▼.  Shitul^  8  Bath. 
18  t  8.  C.  Con6rmed  on  review ;  Bub  nomine,  Biasesiur  ▼.  S^etul,  9  Bnth.  09 ; 
Bolake^  T.  Ct.  of  Wards,  14  Sath.  S4. 

Ig)  Mayr.,  25;  Vrihftflpaii,  8  Dig.  32. 

(H)  Daya  Rhaga.  vi.  2,  §  86--&;  D.  R  8.  iv.  2,  §  7,  8 ;  1  W.  MmN.  62;  2 
W.  MacN.  157. 

(»■)  D  K.8.  ir.  2,  §0;  8  Dig.  365. 
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joint  property  is  the  case^  resting  upon  a  text  of  Vasishtaj 
in  which  property  acquired  by  a  single  coparcener^  at  the 
expense  of  the  patrimony,  is  said  to  be  subject  to  partitiouj 
the  acquirer  being  entitled  to  a  double  share  (&).  It  has 
already  been  suggested  (§  213)  that  this  text  probably 
applied  originally  to  self-acquisition  properly  so  called^  and 
that  it  cut  down  tho  rights  of  a  soU-acquirer,  instead  of 
enlarging  the  rights  of  one  who  has  made  use  of  common 
property.  The  Bmriti  Ghandrika  and  Madhaviya  both 
restrict  the  text  to  the  gains  of  learning,  when  considered, 
to  be  partible  in  consequence  of  the  education  fi*om  which 
they  sprung,  having  been  imparted  at  the  expense  of 
the  family  (l).  The  general  principles  laid  down  by 
Vijnanesyara  seem  to  exclude  the  idea  that  any  special  and 
exclusive  benefit  can  be  obtained  to  any  co-heir  by  a  oae  of 
the  family  property  (m).  Mr.  W.  MacNaghten  states  that 
under  Benares  law  no  such  benefit  can  be  obtained,  what- 
ever may  have  boon  tho  personal  qxertions  of  any  individual, 
but  that  the  rule  does  exist  in  Bengal  (ti).  There  is  no 
doubt  that  in  that  province  the  rule  has  been  repeatedly 
laid  down  (p),  but  little  attempt  has  been  made  to  define  iU 
extent,  or  the  cases  to  which  it  applies.  In  a  case  before 
the  Supreme  Court  of  Bengal,  Sir  Lawrence  PeeU  G.  J.,  laid 
down  the  law  as  follows :  '^  The  authorities  establish,  and 
the  uniform  course  of  practice  in  this  Gourt  is  conformable 
to  them,  that  the  sole  manager  of  the  joint  stock  is  thereby 
entitled  to  no  increased  share,  and  tliat  skill  and  labour  con- 
tributed by  one  joint  sharer  uloue  in  tho  augmentation  or 
improvement  of  the  common  stock,  establishes  no  right  to  a 
larger  share;  that  the  acquisition  of  a  distinct  property 
without  aid  of  the  joint  funds  or  joint  labour  gives  a 
separate  right,   and   creates   a   separate  estate;  thai   the 


(k)  Mitaktharm.  i.  I.  f  29 ;  Dava  Bhacni.  vi.  1,  f  27-29. 

(0  Bmriti  Ghandrika.  f  ii.  f  9 ;  Madliaviya»  p.  40.  aod  m*  futwili,  1  W. 
MacN   107. 

(m)  Mitakiharo,  i.  4.  §  l-C. 

(n)  1  W.  MacN.  62  j  i  W  MacN.  7.  n..  168. 100.  n.,  102.  n. 

(o)  Oudadhnr  v.  AjK>^ihtarau^  1  8.  D.  0  (7) ;  hoshul  t.  Radkanmthu  1  8.  D. 
230(418);  Dt^rvuttetf  v.  /f«ji-fl<f)>iiH,  8  8.  I).  06;  Kriua  Sindkuw,  lanlMya, 
ft  8  I).  SM  (898; ;  2>ffr  cuiiat«i.  Uitia  Sundart  ?.  Dicarkanath,  2  B.  L.  B.  (▲•  0. 
J)  287. 
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acqnisition  of  a  distinct  property/ with  the  aid  of  joint 
{imds,  or  of  joint  laboar,  gives  the  acquirer  a  right  to  a 
doable  share^  and  prevents  the  character  of  separate  estate 
from  attaching  to  snch  an  acquisition ;  and  lastly^  that  the 
onion  with  the  common  stock  of  that  which  might  otherwise 
have  been  held  in  severalty^  gives  it  the  character  of  a  joint 
and  not  of  a  separate  property."     Of  ant,  J,,  held  to  the 
same  effect,  adding  that  in  this  respect  the  law  of  Bengal 
and  the  Mitakshara  coincide,  and  that  to  entitle  the  acquirer 
to  a  double  share,  he  must  only  be  "  aided  by  means  drawn 
from   the  joint. funds   of  little  consideration"    (p).     This 
decision  is  cited  with  approval  by  the  Supreme  Court  of 
Bengal  (q)  as  laying  down  both  the  rule  and  the  exception 
as  to  joint  and  separate  acquisitions.     The  first  principle 
laid  down  by  Sir  Lawrence  Peel,  that  in  order  to  entitle  the 
acquirer  to  a  double  shore,  the  property  acquired  must  be  a 
distinct  one,  is  in  accordance  with  the  Mitakshara,  which, 
after  citing  Vasishta's  text,  proceeds,  '*  The  author  (Yajna- 
valkya)  propounds  an  exception  to  that  maxim.     But  if  the 
common  stock  be  improved,  an  equal  division  is  ordained ;" 
and  says  that  in  such  a  cose,  a  double  share  is  not  allotted 
to  the  Acquirer  (r).     The  second   principle  laid  down  by 
Orant,  J.,  that  the  assistance  derived  from  the  joint  funds 
most  be  of  little  consideration,  seems  also  to  be  in  accord- 
ance with  the  Daya  Bhaga.     It  will  be  seen  that  Jimnta 
Yahana  rests   the  doctrine  of  the  double  share  of  the 
acquirer,  not  upon  the  text  of  Yasishta,  which  he  seems  to 
take  as  applying  to  self-acquisition,  properly  so  called,  but 
upon  a  text  of  Vyasa.     "  The  brethren  participate  in  that 
wealth,  which  one  of  them  gains  by  valour  or  the  like, 
nsing  any  common     property,  either  a  weapon  or  a  vehicle" 
(9).     Here  the  meritorious  cause  of  the  acquisition  is  the 
brother  himself,  the  assistance  derived  from  the  joint  funds 
being  insignificant.     This  view  is  in  accordance  with  the 


(p)  Oooroochurn  t.  Ooluelcmonty,  Falton.  166. 

{q)  Soorjeemoncy  Dosiee  ▼.  DenobundOt  6  H.  I.  A.  539 1  8.  C.  4  Both.  (P.  C.) 
114 1  vott,  §  264. 
(r)  llitaksbarA,  i.  4,  6  80»  81. 
(f)  Dtja  Bhaga,  ii.  §41,  fi.  1,  §  28, 14. 
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futwah  of  the  Pandits  in  Purtab  BcJiaudur  ▼.  Tilukdharee 
(t),  *'  of  several  brothers  living  together  in  family  partner- 
ship, should  one  acquire  property  by  means  of  funds  com- 
mon to  the  whole,  the  property  so  acquired  belongs 
jointly  to  all  the  brothers.  Should,  however,  the  means  of 
acquisition,  drawn  from  the  joint  funds,  be  of  little  consider- 
ation, and  the  personal  exertions  considerable,  two  shares 
belong  to  the  acquirer,  and  one  to  each  of  the  other 
brothers.''  Both  points  have  been  affirmed  by  later  deci- 
sions of  the  Bengal  High  Court  (u). 
BarihMof  §  261.     There  is  a  good  deal  of  conflict,  probably  more 

prool  apparent  than  real,  between  the  decisions  of  the  High  Ooori 

of  Bengal  as  to  the  question  upon  whom  lies  the  onus  of 
proof,  where  property  is  claimed  by  one  person  as  being 
joint  property,  and  withheld  by  another  as  being  self- 
acquired,  or  vice  versd.  The  general  principle  undoubtedly 
is,  that  as  every  Hindu  family  is  supposed  to  be  joint  unless 
the  contrary  is  proved,  so  if  nothing  appears  upon  the  case 
except  that  a  member  of  a  family,  admittedly  or  presumably 
joint,  is  in  possession  of  property,  if  he  alleges  that  it  is  his 
own  self-acquisition,  he  is  alleging  something  which  is  an 
exception  to  the  general  rule,  and  it  lies  upon  him  to  prove 
the  exception  (v).  But  on  the  other  hand,  the  case  of  a 
plaintiff  who  seeks  to  establish  a  claim  to  Joint  Family  pro- 
perty is  no  exception  to  the  rule,  that  the  plaintiff  most 
make  out  his  case.  He  starts  with  a  presumption  in  his 
favour.  But  this  presumption  must  be  taken  along  with  the 
other  facts,  proved  or  admitted,  and  those  facts  may  so  far 
remove  the  presumption  arising  from  the  ordinary  condition 
of  a  Hindu  family,  as  to  throw  back  the  burthen  of  proof 
on  the  other  side  (u?).  What,  then,  is  the  extent  of  the  pre* 
sumption  as  the  condition  of  a  Hindu  family  T  "  The  n<M^ 
mal  state  of  every  Hindu  family  is  joint.     Presumably  ererj 


(0  1  8.  D.  179  (886). 

(m)  3r§4  Narain  w.  Oooro  Ptrshad.  6  Both.  tl9 1  Skm  D^al  v.  Jniotmaikt 
9  Saib.  61 ;  and  p€r  ColviU,  O.  J  ,  JadQ(nnon§§  w.  Oangodhw,  1  Boala.,  MS  |  T. 
Darp.,  6:ei. 

(v)  Lugimon  Row,  w.  MuUar  Maw.  8  Kn..  60,  6S. 

(to)  Bholanatk  ▼.  Ajoodhia,  18  B.  L.  R.  8M  x  8.  0.  80  Bath.  66  {  Bodh  Sifh 
f  Gun$$h,  12  B.  L.  R.  (P.  C.)  817  ;  8.  0. 19  SttUi.  866. 
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such  family  is  joint  in  tooA,  worship^  and  estate.  In  the 
absence  of  proof  of  division,  such  is  the  legal  presumption.  Fresnmpiion  m 
But  the  members  of  the  family  may  sever  in  all  or  any  of  '»»"oii. 
these  three  things''  {x).  Of  course  there  is  no  presumption 
that  a  family,  because  it  is  joint,  possesses  joint  property, 
or  any  property.  But  where  it  is  proved  or  admitted  that  a 
Joint  Family  possesses  some  joint  property,  and  the  property 
in  dispute  has  been  acquired,  or  is  held  in  a  manner,  con- 
sistent with  that  character,  '^  the  presumption  of  law  is  that 
all  the  property  they  were  possessed  of  was  joint  property, 
until  it  was  shown  by  evidence  that  one  member  of  the 
family  was  possessed  of  separate  property."  And  this  pre- 
sumption is  not  rebutted  merely  by  showing  "  that  it  was  . 
purchased  in  the  name  of  one  member  of  the  family,  and 
that  there  are  receipts  in  bis  name  respecting  it ;  for  all  that 
is  perfectly  consistent  with  the  notion  of  its  having  been 
joint  property,  and  even  if  it  had  been  joint  property,  it  still 
would  have  been  treated  in  exactly  the  same  manner"  (y). 
The  difference  of  opinion  seems  to  arise  as  to  the  degree  to 
which  the  presumption  is  to  be  pushed,  where  the  family 
is  joint,  but  where  no  nucleus  of  joint  property  is  either 
admitted  or  proved,  and  where  some  property  is  held  by 
one  or  more  members  in  a  manner,  as  regards  either  origin 
or  enjoyment,  apparently,  though  not  necessarily,  incon- 
sistent with  the  idea  of  a  joint  interest. 

§  262.  The  law  upon  this  point  was  laid  down  as  follows 
by  the  Sudder  Court  of  Bengal.  "  Where,  by  the  plaintiff's 
own  admission,  the  properties  in  dispute  were  not  acquired 
by  the  use  of  patrimonial  funds,  and  the  defendants  never 
acknowledged  that  they  were  acquired  by  the  joint  exertions 
and  aid  of  the  plaintiff  and  his  father,  it  was  for  the  plaintiff 
to  prove  his  own  allegations  as  to  the  original  joint  interest 
in  the  purchase  of  the  property.  The  mere  circumstance  of 
the  parties  having  been  united  in  food,  raises  no  such  suffi- 
ce) Per  curiam.  Neelkuto  Deb  r.  Beerehunder,  (Uppenh  oase)  18  IL  I.  A. 
540;  8.  C  SB.  L.  R.  (P.O.)  18;  8.  G.  12  Bath.  (P.  O.)  81;  Naragunty  y. 
r^naama,  0  M.  I.  A.  92  ;  8.  0.  1  Snth.  (P.  C)  SO. 

(y)  Dhurm  Das  ▼.  Mi.  Shama  Soondri,  S  M.  1.  A.  829,  240  ;  8.  O.  6  8aih.  (P. 
C.)  4S ;  Vmriihnath  ▼.  Qourtenath.  IS  M.  I.  A.  642 ;  8.  O.  16  8ath.  (P.  0.)  10  ; 
Raftypvrthad  ▼.  S^toc^um,  10  H.  I.  A«  400,  606. 


proof. 
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cienfc  proBumption  of  a  joint  intorest  as  to  relieve  the  plain* 
tifiFs  from  the  onus  of  proof"  (z).  And  the  Bengal  High 
BoHhen  of  Court  said,  '^  To  render  it  joint  property,  the  consideration 

for  its  purchase  must  have  proceeded  either  out  of  ancestral 
funds,  or  have  been  produced  out  of  the  joint  pi^operty,  or 
by  joint  labour.  But  neither  of  these  alternatives  is  matter 
of  legal  presumption.  It  can  only  be  brought  to  the  cogni- 
zance of  a  court  of  justice  in  the  same  way  as  any  other  factj 
viz.,  by  evidence.  Consequently,  whoever's  interest  it  is  to 
establish  it^  he  must  be  able  to  produce  the  evidence.  The 
plaintiff  coming  into  Court  to  claim  a  share  in  property  aa 
being  Joint  Family  property,  must  lay  some  foundation  before 
he  can  succeed  in  his  suit.  He  must,  at  least,  show  thai  the 
defendants  whom  he  sues  constitute  a  Joint  Family,  and 
that  the  property  in  question  became  joint  property  when 
acquired^  or  that  at  some  period  since  its  acquisition  it  has 
been  enjoyed  jointly  by  the  family.  It  will  bo  sufficient  for 
this  purpose  for  him  to  show  that  the  family,  of  which  the 
defendants  came,  was  at  some  antecedent  period,  not  unrea- 
sonably great,  living  joint  in  estate ;  and  that  the  property 
in  question  was  either  a  portion  of  the  patrimonial  estate,  ao 
enjoyed  by  the  family,  or  that  it  has  been  since  acquired 
by  joint  funds.  In  this  case  the  Principal  Sudr  Amin  has 
found  that  the  plaintiff  has  given  no  proof  of  the  Camflj 
being  joint,  beyond  the  admitted  fact  of  the  three  persons 
being  brothers  and  the  plaintiff  has  also  given  no  sort 
of  proof  that  these  brothers  over  were  living  in  the  joint 
enjoyment  of  any  property,  still  less  that  this  property  was 
acquired  by  the  use  and  employment  of  any  joint  funds.  It 
seems  to  us  that  he  was  entirely  right,  on  this  finding,  to 
dismiss  the  plaintiff's  suit  without  looking  further  into  the 
case''  (a).  The  principles  laid  down  in  this  case  as  to 
onus  probandi  were,  however,  denied  to  be  law  by  the 
Chief  Justice,   Sir  liichard  Couch,  in  Taruck  OhunJUr  r. 


(s)  Kiiharts  w.  Chutnmun,  S.  D.  of  186S,  111,  oiUDg  t  W.  MmN.  1U-*1M| 
F.  IfacN.  60,  mpproved  i  Soolhedur  w.  Bolorum,  Both.  8p.  No.  fij. 

(a)  Shiu,  Gvlam  w.  Buran.  1  B.  L.  H.  (A.  C.  J.|  101 1  8.  0.  10  8«lk.  US| 
Sub  nQmin4,  Shito  Qolam  f .  tSurra. 
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Jodeshtir  (b).  He  laid  down  the  rule  to  be  that^  "  as  the  pre- 
Bomption  of  law  is  that  all  the  property  the  family  is  in  pos- 
session of  is  joint  property/  the  rule  that  the  possession  of 
one  of  the  joint  owners  is  the  possession  of  all  would  apply 
to  this  extent,  that  if  one  of  them  was  f oand  to  be  in  pos-  Coniiot  of 
session  of  any  property,  the  family  being  presumed  to  be  ^^*°  *^"* 
joint  in  estate,  the  presnmption  would  be,  not  that  he  was 
in  possession  of  it  as  separate  property  acquired  by  him, 
but  as  a  member  of  the  Joint  Family."  This  ruling,  how- 
ever, was  considered  and  differed  from  by  other  Judges  of 
the  High  Court  in  two  subsequent  cases  (c),  and  was  again 
considered  by  the  High  Court  and  affirmed  by  two  later 
cases.  One  of  these  was  the  decision  of  a  Court  of  Appeal, 
and  in  the  second  a  single  Judge  refused  to  refer  the  point 
to  a  full  bench  as  being  conclusively  settled  (d). 

§  263.  It  seems  to  me  that  the  difficulty  arises  from  SofgetUd 
attempting  to  lay  down  an  abstract  proposition  of  law,  which  ^  ° 
will  govern  every  case,  however  different  in  its  facts.  It  is 
correct  to  say  that  a  Hindu  family  is  presumed  to  be  joint. 
It  is  merely  equivalent  to  saying,  th^t,  where  nothing  else 
is  known  of  a  family,  the  probability  is  that  they  have  never 
entered  into  a  partition  with  each  other.  It  is  a  definite 
statement  as  to  the  probability  of  a  single  fact.  But  to  say 
generally  of  any  piece  of  property  in  the  possession  of  any 
member  of  the  family,  that  it  is  presumably  joint  estate,  is 
to  assort  one  or  other  of  a  g^eat  many  different  propositions. 
Either  that  in  its  present  condition  it  was  ancestral  property, 
or  that  it  was  acquired  by  means  or  with  the  assistance  of 
ancestral  property,  or  by  means  of  joint  labour,  or  joint 
funds,  or  both,  or  that  it  was  acquired  by  a  single  member 
without  aid  from  other  funds,  or  from  other  members,  and 
then  thrown  into  the  common  stock.  Now,  these  pro- 
positions are  each  different  in  their  probability,  and  different 

(b)  11  B.  L.  B.  198  ;  S.  0.  19  Snth.  178 ;  aoo.  Anf%undo  Mohun  t.  Lamb,  I 
Manh.  169 1  Hait  Sinnh  ▼.  Ihbe€  Singh,  8  N.  W.  P.  806  ;  Nurtingh  Dob  ▼. 
Narain  Dot,  8  N.  W.  F.  217 ;  Sidapa  v.  Poonrnkooty,  Morrif,  100. 

(c)  Bholanaih  ▼.  Ajoodhia,  13  B.  L.  R.  880 ;  8.  C.  SO  Snih.  66 1  IhnontUh  t. 
Ilurrynarrain,  12  B.  L.  B.  649. 

(d)  Oohind  Chunder  v.  Doorganertad,  14  B.  L.  B.  887 1  B.  C.  IS  Snih.  948; 
Shuihu  Mohun  r.  AuJthil,  26  Both.  282 ;   VedataUi  r,  Nmrayana,  S  lUd.  19. 
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in  the  facts  which  would  establish  them.  The  very  state- 
ment of  the  plaintiff's  case^  or  his  evidence,  may  negative 
some  of  them,  just  as  the  defendant's  case  may  admit  some 
of  them.  It  seems  impossible  to  say  what  the  presumption 
is  until  it  is  known  what  proposition  the  plaintiff  and  defend- 
ant respectively  put  forward.  This  seems  to  be  all  that  is 
laid  down  by  the  Bengal  cases,  which  go  most  strongly 
Baribeu  of  proof  against  the  rights  of  undivided  family.     The  Judges  sayj 

'^  Tell  us  what  your  case  is :  when  we  find  how  much  of  it 
is  adcgitted  by  the  other  side,  we  will  then  be  able  to  say 
whether  you  are  relieved  of  the  necessity  of  proving  any 
part  of  your  case,  and  how  much  of  it.''  For  instance,  if 
the  plaintiff's  case  was  that  the  property  was  ancestral,  and 
the  defendant  admitted  that  it  was  purchased  with  his 
father's  money,  but  alleged  that  the  purchase  was  made  in 
his  own  name,  and  for  his  own  exclusive  benefit,  the  bur- 
then of  proof  would  lie  on  him  (a).  Again,  if  the  case  was 
that  the  property  was  purchased  out  of  the  proceeds  of  the 
family  estate,  and  it  was  admitted  that  there  was  family 
property,  of  which  the  defendant  was  manager,  the  oniM 
would  also  lie  on  him  to  show  a  separate  acquisition  (/)• 
And  so  it  would  be  where  the  property  was  acquired  by  any 
member,  if  the  family  was  joint,  and  there  was  an  admitted 
nucleus  of  family  property  (g).  If  it  was  denied  that  there 
ever  had  been  any  family  property,  or  admitted  that  the 
defendant  was  not  the  person  in  possession  of  it,  the  plaintiff 
would,  I  imagine,  fail  if  he  offered  no  evidence  whatever. 
Tho  amount  of  evidence  necessary  to  shift  upon  the  other 
side  the  burthen  of  displacing  it  might  be  very  small,  but 
would  necessarily  vary  according  to  the  facts  of  each  case. 
On  the  other  hand,  if  the  property  was  admitted  to  be 
originally  self-acquisition,  but  stated  to  have  been  thrown 
into  tho  common  stock,  this  would  be  a  very  good  case,  if 
mado  out  (§  251),  but    the  onus    of  proving   it  would  be 


(«)  Oopeekrut  v.  Oungapersaud,  6  M.  I.  A.  6S;  Bisseuur  t.  L%nehm$$nur,  0 
I.  A.  233;  8.  C.  6  0.  L.  U.  477. 

(/)  Luximon  Row  v.  Mullar  Rotu,  2  Ku.  60}  Pcdnt  ?.  Domingo,  lUd.  DtO« 
of  ISiGO,  8}  Janokce  r.  Kislo,  Marsh,  1. 

(l^)  Prankritito  v.  Dhagcrutee,  20  Sath.  168. 
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heavily  on  tbe  party  asserfcing  ifc.  Aud  so  it  would  be  i£ 
the  property  were  admitted  to  have  been  acquired  by  one 
member  without  the  use  o£  family  funds,  but  the  plaintiff 
asserted  that  he  had  rendered  such  assistance  as  made  it 
joint  property.  Even  where  it  appeared  that  the  family  had 
ancestral  property  in  their  joint  possession,  but  that  some 
of  the  family  acquired  separate  property  from  their  own 
funds,  and  dealt  with  it  as  their  own  without  reference  to 
the  other  members  of  the  family,  the  Privy  Council  held 
''  that  such  a  state  of  things  may  be  fairly  held  to  weaken, 
if  not  altogether  to  rebut,  the  ordinary  presumption 
of  Hindu  law  as  to  property  in  the  name  of  one  member 
of  a  Joint  Family,  and  to  throw  upon  those  who  claim 
as  joint  property  that  of  which  they  have  allowed  their 
coparcener,  trading  and  incurring  liabilities  on  his  separate 
account  to  appear  to  be  the  sole  owner,  the  obligation  of 
establishing  their  title  by  clear  and  cogent  reasons"  (A). 
A  fortiori,  where  there  had  been  admitted  self-acquisitions, 
and  an  actual  partition,  if  one  of  tho  members  sued  subse- 
quently for  a  share  of  property  left  in  the  hands  of  one  of 
the  members  as  his  self-acquired  property,  alleging  that  it 
was  really  joint  property;  or  if  a  member  of  the  family 
admitted  a  partition  among  some  of  the  members,  but  asserted 
that  the  others  had  remained  undivided,  the  onus  would  lie 
upon  him  to  make  out  such  a  case  (t). 

§  264.  The  fourth  subject  of  examination  relates  to  the  Bnjommit  of 
mode  in  which  the  Joint  Family  property  is  to  be  enjoyed  by  ^•'^'y  property^ 
the  coparceners.     This  must  necessarily  vary  according  to 
the  view  taken  of  tbe  nature  of  the  family  corporation.     In 
Malabar  and  Canara,  where  the   property  is  indissoluble,  MalaUr. 
tbe  members  of  the  family  may  be  said  rather  to  have  rights 
out  of  the  property  than  rights  to  the  property.     The  head 
of  the  family  is  entitled  to  its  entire  possession,  and  is  abso- 
lute in  its  management.     The  junior  members  have  only  a 


(h)  Bodh  Singh  ▼.  Ounsih,  18  B.  L.  B.  817.  827  i  8.  0. 19  Both.  866. 

(i)  Badul  ▼.  ChuUerdharee,  9  Bath.  668 ;  Bannoo  w.  Kashee  Earn.  [V.  O.)  8 
OftL  816  i  Radha  Chum  w.  JTripa,  6  Cftl.  474.  B«t  the  confene  CMe,  Krtitnappa 
f .  Ramasaxvmy,  8  Had.  H.  0.  86. 
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Mitaktbftra. 


Bengal. 


right  to  maintenance  and  residence.     They  cannot  call  for 
an  account^  except  as  incident  to  a  prayer  for  the  removal  of 
the  manager  for  misconduct,  nor  claim  any  specific  share  of 
the  income,  nor  even  require  that  their  maintenance  or  the 
family  outlay  should  be  in  proportion  to  the  income.    An 
absolute  discretion  in  this  respect  is  vested  in  the  manager. 
(k).    A  family  governed  by  Mitakshara  law  is  in  a  very 
similar  position,  except  as  to  their  right  to  a  partition,  and 
to  an  account  as  incident  to  that  right.     In  a  judgment  which 
is  constantly  referred  to.  Lord  Wesibury  said,  '^  According 
to  the  true  notion  of  an  undivided  family  in  Hindu  law,  no 
individual  member  of  that  family  while  it  remains  undivided, 
can  predicate  of  the  joint  and  undivided  property  that  he, 
that  particular  member,  has  a  certain  definite  share.     No 
individual  member  of  an  undivided  family  could  go  to  the 
place  of  the  receipt  of  rent,  and  claim  to  take  from  the  col- 
lector or  receiver  of  the  rents  a  certain  definite  share.    The 
proceeds  of  undivided  property  must  be  brought,  accord- 
ing to  the  theory  of  an  undivided  family,  to  the  common 
chest  or  purse,  and  there  dealt  with  according  to  the  modes 
of  enjoyment  by  the  members  of  an  undivided  tiunily''  (I). 
The  position  of  a  Joint  Family  under  Bengal  law  is  in  some 
respects  less  favourable,  and  in  other  respects,  apparently, 
more  favourable  than  that  of  a  family  under  Mitakshara 
law.     Where  property  is  held  by  a  father  as  head  of  an 
undivided  family,  his  issue  have  no  legal  claim  upon  him  or 
the  property,  except  for  their  maintenance.     He  can  dispose 
of  it  as  he  pleases,  and  they  cannot  require  a  partition  (§  221). 
Consequently  tbey    can   neither    control,  nor   call  for   an 
account  of  his  management.     But  as  soon  as  it  has  made  a 
descent,  the  brothers  or  other  co-heirs  hold  their  shares  in  a 
sort  of  quasi-severalty,  which  admits  of  the  interest  of  each, 
while  still  undivided,  passing  on  to  his  own  representatives, 
male  or  females,    or  even  to  his  assignees  (m).     How  fsr 


ik)  §  217.     Tod  w.  Kunhainod,  8  Mad.  175. 

(0  Awpovier  v.  Rama  Suhha  Aiyan,  11  M.  I.  A.  89 ;  8.  C.  8  Sutb.  (P.  O.)  1.' 

(m)  Ptr  Turner,  L.  J..Soorjeemoney  Dosaee  ▼.  DmobundOf  6  M.  I.  A.  668 1  B. 

C.  4  daih.  (P.  0.)  114;   Daya  Bhaga,  u.  §  28.   note,  zi.  1.  f  86,  96;  D.  K.  a  si 

I  2.  8,  7  ;  2  Dig.  l(H  ;  ante,  §  288. 
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this  principle  enlarges  the  rights  of  the  co-sharers  inter  se 
18  a  matter  of  some  obsoarity.  Primd  facie  one  would 
imagine  that  it  woald  entitle  each  coparcener  under  Bengal 
law  to  do  what,  according  to  Lord  Weetbury,  no  copar- 
cener can  do  under  Benares  law,  viz.,  "  to  predicate  of  the 
joint  and  undivided  family  property  that  he,  that  particular 
member,  has  a  certain  definite  share/'  But  this  seems 
hardly  to  be  admitted  by  the  Supreme  Court  of  Bengal,  in 
a  passage  where  they  laid  down  the  following  propositions 
as  setting  forth  the  characteristics  of  joint  property  held  by 
an  undivided  family  in  Bengal.  "  First,  each  of  the  copar- 
ceners has  a  right  to  call  for  a  partition,  but  until  such  par- 
tition takes  place,  and  even  an  inchoate  partition  does  not 
seem  to  vary  the  rights  of  the  co-sharers,  the  whole  remains 
common  stock ;  the  co-sharers  being  equally  interested  in 
every  part  of  it.  Second,  on  the  death  of  an  original  co- 
sharer  his  heirs  stand  in  his  place,  and  succeed  to  his  rights 
as  they  stood  at  his  death  ;  his  rights  may  also  in  his  life- 
time pass  to  strangers,  either  by  alienation,  or  as  in  the  case 
of  creditors,  by  operation  of  law ;  but  in  all  cases  those  who 
come  in,  in  the  place  of  the  original  co-sharer,  by  inherit- 
ance, assignment  or  operation  of  law,  can  take  only  his  rights 
as  they  stand,  including  of  course  the  right  to  call  for  a 
partition.  Third,  whatever  increment  is  made  to  the  com- 
mon stock  whilst  the  estate  continues  joint,  falls  into  and 
becomes  part  of  that  stock.  On  a  partition  it  is  divisible 
equally,  no  matter  by  what  application  of  the  common  funds, 
or  by  whose  exertions  it  may  have  been  made ;  the  single 
exception  to  the  rule  being,  that  on  the  acquisition  by  one 
co-sharer  of  a  distinct  property,  with  the  aid  only  of  the 
joint  funds,  the  acquirer  may  take  a  double  share  in  that 
property.  The  increment  arising  from  the  accumulations  of 
undrawn  income  is  obviously  within  the  general  rule''  (n). 

§  265.  So    long   as  the   manager  of  the    Joint  Family  Potltioiiof 
administers  it  for  the  purposes  of  the  family,  he  is  not  under 


(m)  8oorJ€4mimty  VoB—e  t.  IVnobuiuio,  6  H.  I.  A.  696,  680 1  8.  0.  4  SnUi.  (P. 
0.)  114,  ravened  by  the  P.  C.  apon  the  oonstnioiion  of  %  will,  but  Umm  pro« 
potitioni  were  not  disputed.    See  too  C^ncihin  ?.  Pcrar^i  9  Satn.  4S8. 
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the  same  obligation  to  oconomiso  or  to  savOj  as  would  be  iho 
case  with  a  paid  agent  or  trustee.  For  instance,  where  the 
familj  concern  is  being  wound  up  on  a  partition^  the 
accounts  must  be  taken  upon  the  footing  of  what  has  been 
spent,  and  what  remains,  and  not  upon  the  footing  of  what 
might  have  been  spent,  if  frugality  and  skill  had  been 
employed  (o).  The  reason,  of  course,  is  that  the  manager  is 
dealing  with  his  own  property,  and  if  he  chooses  to  live 
expensively,  the  remedy  of  the  others  is  to  come  to  a  parti- 
tion. On  the  other  hand  "  he  is  certainly  liable  to  make 
good  to  them  their  shares  of  all  sums  which  he  has  actually 
mis-appropriated,  or  which  he  has  spent  for  purposes  other 
of  ordinar/  ^^^^^  those  in  which  the  Joint  Family  was  interested.  Of  course^ 
member  of  j^q  member  of  a  joint  Hindu  family  is  liable  to  his  copar- 

ceners for  anything  which  might  have  been  actually  con- 
sumed by  him  in  consequence  of  his  haying  a  larger  family 
to  support,  or  of  his  being  subject  to  greater  expenses  than 
the  others ;  but  this  is  simply  because  all  such  expenses  are 
justly  considered  to  be  the  legitimate  expenses  of  the  whole 
family.  Thus,  for  instance,  one  member  of  a  joint  Hindu 
family  may  have  a  larger  number  of  daughters  to  marry 
than  the  others.  The  marriage  of  each  of  these  daughters 
to  a  suitable  bridegroom  is  an  obligation  incumbent  upon 
the  whole  &mily,  so  long  as  they  continue  to  be  joint,  and 
the  expenses  incurred  on  account  of  such  marriages  must  be 
necessarily  borne  by  all  the  members,  without  any  reference 
whatever  to  respective  interests  in  the  family  estate''  (p). 
Observations  to  the  same  effect  were  made  by  the  Supreme 
Court  of  Bengal  in  the  case  from  which  I  have  already 
quoted,  and  they  add,  "  We  apprehend  that  at  the  present 
day,  when  personal  luxury  has  increased,  and  the  change  of 
manners  has  somewhat  modified  the  relations  of  the  mem- 
bers of  a  Joint  Family,  it  is  by  no  means  unusual  that  in  the 
common  Khatta  book  an  account  of  the  separate  expendi- 
ture of  each  member  is  opened  and  kept  against  him ;  and 
that  on  a  partition,  even  in  the  absence  of  fraud  or  exdn- 

(o)  Tara  Ohand  y.  Reeb  Ram,  8  Mad.  H.  0.  177  j  Ohoon^ew.  Proiunno, 
Bev.  281. 
(p)  Per  Mitter,  J.,  Ahhaychandra  ?.  Pyari,  6  B.  L.  B.  847,  840. 
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sioiiy  those  accoanta  enter  into  the  general  account  on  which 
the  final  partition  and  allotment  are  made''  (9). 

§  266.  The  right  of  each  member  of  an  undivided  Hindu  ^l>t  ^  «» 
family  to  require  an  account  of  the  management,  has  been 
both  affirmed  and  denied  in  decisions  which  are  not  very 
easy  to  reconcile.  Possibly,  however,  the  apparent  conflict 
may  bo  explained,  by  considering  the  various  purposes  for 
which  an  account  may  be  demanded.  It  is  of  course  quite 
clear,  tliat  every  member  of  the  coparcenary,  who  is  entitled 
to  demand  a  partition,  is  also  entitled  to  an  account,  as 
a  necessary  preliminary  to  such  partition.  A  different 
question  arises,  where  the  account  is  sought  by  a  member 
who  desires  to  remain  undivided.  A  claim  by  a  continu- 
ing coparcener  to  have  a  statement  furnished  to  him  of  the 
amount  standing  to  his  separate  account,  with  a  view  to 
having  that  amount  or  any  portion  of  it  paid  over  to  him, 
or  carried  over  to  a  fresh  account,  as  in  the  case  of  an  ordi- 
nary partnership,  would,  in  a  family  governed  by  Mitak- 
shara  law,  be  wholly  inadmissible.  The  answer  to  such  a 
demand  would  be,  ''  Tou  have  no  separate  account.  Tour 
claim  is  limited  to  the  use  of  the  family  property,  and  every- 
thing that  has  not  been  specifically  set  apart  for  you  belongs 
to  the  family  and  not  to  its  members."  It  was  a  claim  to  an 
account  of  this  sort  to  which  Jackson,  J.,  referred,  when  he 
said,  "  It  appears  to  be  admitted  that,  although  a  son  has  a 
joint  interest  in  the  ancestral  estate  with  his  father,  he  cannot, 
as  long  OS  that  estate  remains  joint,  call  upon  his  father  for 
an  account  of  his  management  of  that  estate ;  that  he,  for 
instance,  could  not  sue  his  father  for  mesne  profits  for  years 
during  which  it  was  under  his  father's  management"  (r). 
But  it  would  be  very  different  if  he  said,  "  I  wish  to  know 
how  the  affairs  of  the  corporation  to  which  I  belong  are 
being  managed."  It  certainly  socms  a  matter  of  natural 
justice  that  such  a  demand  should  be  complied  with.  The 
remedy  which  any  coparcener  has  against  mismanagement 


(q)   f^f>f>rjcemnnnf   Dofftrc  t.    Drnohunf^fy^  0  M.  I.  A,   510;   8.   0.   4  Bath. 

cr.  oni. 

(r)  8hvdanvn'J  y,  Donomaleet  6  Suth.  266,  260. 
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Kigbttoan         of  the  family  property,  ia  his  right  to  a  partition.     Bat  he 
**^""  cannot  know  whether  it  would  be  wise  to  exercise  this  right, 

unless  he  can  be  informed  as  to  the  state  of  the  affairs  of 
the  family.  Yet  even  a  right  to  an  account  of  this  naturo 
has  in  some  cases  been  denied.  The  Supreme  Court  of 
Bengal  in  the  case  already  referred  to  («)  say,  ''  the  right  to 
demand  such  an  account,  when  it  exists,  is  incident  to  the 
right  to  require  partition ;  the  liability  to  account  oan  only 
be  enforced  upon  a  partition.''  In  one  case  of  a  Bengal 
family,  P^Bar,  J.,  drew  a  distinction  as  to  the  liability  to 
account  between  the  case  of  a  management  on  behalf  of  a 
minor  and  on  behalf  of  one  of  full  years.  In  the  former 
case  he  considered  that  the  manager  was  strictly  a  truatee, 
and  was  bound  when  his  trust  came  to  an  end,  that  is  at 
the  end  of  the  minority,  to  account  for  the  manner  in  which 
be  had  discharged  it.  But  as  regards  adult  members,  he 
said,  **  the  manager  is  merely  the  chairman  of  a  committee, 
of  which  the  family  were  the  members.  They  manage  the 
property  together,  and  the  '  karta*  is  but  the  mouthpiece  of 
the  body,  chosen  and  capable  of  being  changed  by  them- 
selves. Therefore,  unless  something  is  shown  to  the  con- 
trary, every  adult  member  of  an  undivided  Joint  Family, 
living  in  commensality  with  the  '  karta/  must  be  taken,  as 
between  himself  and  the  *karia*  to  be  a  participator  in, 
and  authoriser  of,  all  that  is  from  time  to  time  done  in  the 
management  of  the  joint  property  to  this  extent,  namely, 
that  he  cannot,  without  further  cause,  call  the  *  karia*  to 
account  for  it.  Of  course,  it  may»  as  a  matter  of  fact,  be 
the  case  in  a  given  family  that  the  '  karta'  is  the  agent  of, 
or  stands  in  a  fiduciary  and  accountable  relation  to,  one  or 
more  of  the  members.  It  would  be  easy  to  imagine  a  state 
of  things  under  which  he  had  become  the  trustee  of  the 
property  relative  to  his  adult  coparcener,  or  in  which,  by 
reason  of  his  fraud  or  other  behaviour,  they,  some  or  one 
of  them,  had  acquired  an  equity  to  call  upon  him  for  an 
account.     All  that  I  desire  to  say  is,  that,  in  my  judgment, 


(j)  Sootjeemoney  Donee  v.  DcnohundOt  6  M.  I.  A.  MO ;  8.  0.  4  Suth. 
(P.  0.)  114. 
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he  does  not  wear  this  character  of  accountability,  merely 
because  be  occupies  the  position  of  'karta'^'  (/).  In  this 
case,  the  plaintiff  sought  for  the  account,  not  merely  for 
information,  but  as  incidental  to  a  claim  for  his  share  of  the 
surpluses  which  such  an  account  would  show  that  the  man- 
ager had  received.  The  suit  was  not  one  for  partition, 
as  is  evident  from  the  fact  that  the  entire  suit  was  dismissed. 
Had  he  sued  for  a  partition  he  would  of  course  have  been 
entitled  to  it,  though  on  different  terms  as  to  accounting 
from  those  which  he  tried  to  impose. 

§  267.  This  decision  was  relied  on  in  a  later  case,  where 
a  widow  (in  Bengal)  sued  for  a  partition  of  the  property, 
and,  as  incidental  thereto,  for  the  dissolution  of  a  banking 
partnership,  and  that  the  defendant,  the  manager,  should 
render  an  account  of  the  estate  of  the  common  ancestor, 
and  of  the  banking  business  (n).  Markby,  J.,  said,  ''  I  am 
clearly  of  opinion  that,  in  the  ordinary  case  of  a  joint  Hindu 
family,  the  manager  of  the  whole,  or  any  portion  of  the 
family  property,  is  not,  by  reason  of  his  occupying  that 
position,  bound  to  render  any  accounts  whatever  to  the 
members  of  the  family.''  He  granted  an  account  in  the 
special  case  on  the  ground  that  the  banking  business  was 
carried  on,  not  as  a  common  family  business  in  the  strict 
sense,  the  profits  of  which  were  all  to  sink  into  the  common 
&mily  fund,  but  rather  on  the  footing  of  a  partnership,  thd 
profits  of  which,  when  realised,  were  to  be  divided  among 
the  individual  members  in  certain  proportions.  This  deci- 
sion however  was  directly  overruled  by  the  Full  Bench,  FnUBoieh 
in  a  case  where  the  following  questions  were  referred  for  •^'■•^■* 
decision: — 1.  Whether  the  manag^g  member  of  a  joint 
Hindu  family  can  be  sued  by  the  other  members  for  an 
account,  and  (it  appearing  that  one  of  the  plaintiffs  was  a 
minor)  2.  Whether  such  a  suit  would  not  lie,  even  if  the 
parties  suing  were  minors,  during  the  period  for  which  the 
accounts  were  asked.     Mr.  Justice  Mitter  in  making  the  ^^^  ^  ^ 

(f)  Chuckun  T.  Ponlt^  9  Bath.  488.  Bee  ihifl  oaee  ezpUined  bj  PKeor,  J., 
Ahhayehandra  w.  Pyari,  6  B.  L,  B.  S54  i  8.  0.  6uh  f%om%n9,  Obhoy  Chunamr  t. 
Ptaree,  13  Sath.  (F.  B.)  76. 

(t>)  itanganmat%i  t.  Ka$inath,  8  B.  L.  B.,  (0.  0.  J.)  1 1  8.  0.  18  Bnib.  (F.  B.) 
76,  note. 
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reference  said,  ''  suppose,  for  instance,  that  one  of  the  mem- 
bers of  a  Joint  Family,  with  a  view  to  separate  from  the 
others,  asks  the  manager  what  portion  of  the  &mily  income 
has  been  actoaliy  sayed  by  him  during  the  period  of  hit 
managership.  If  the  manager  chooses  to  say  that  nothing 
has  been  saved,  but  at  the  same  time  refuses  to  giya 
any  account  of  the  receipts  and  disbursements,  which  were 
entirely  under  his  control,  how  is  the  member,  who  is 
desirous  of  separation,  to  know  what  funds  are  actually 
available  for  partition  1  And  according  to  what  principle  ol 
law  or  justice  can  it  be  said  that  he  is  bound  to  accept  the 
%p$e  dixU  of  the  manager  as  a  correct  representation  of  the 
actual  state  of  things  V  Both  questions  accordingly  were 
answered  in  the  affirmative.  The  previous  decision  was 
overruled,  and  that  of  Ohuckun  v.  Poran  was  reconciled 
and  explained,  as  meaning  only  that  joint  managers  must 
be  taken  to  have  authorized  each  other's  acts,  and,  there- 
fore,  could  not  after  a  lapse  of  years  call  for  an  account  by 
one  of  themselves  of  dealings  which  were  in  fact  thehr 
own  (v). 
BelUfinoidenUl       §  268.  The  decision  upon  the  two  questions  referred  is 

no  doubt  perfectly  sound.  But  I  cannot  understand  the 
framework  of  the  suit.  The  plaint  alleged  that  there  was 
real  and  personal  property,  the  management  of  which  was 
taken  by  the  defendant  in  1863 ;  that  although  the  profits 
were  large,  yet  the  plaintiffs  had  not  been  properly  main- 
tained ;  that  the  elder  plaintiff  had  taken  upon  himself,  in 
1866,  the  management  of  the  one-third  share  belonging  to 
himself  and  his  minor  brother;  he  prayed  for  recovery 
of  one-third  share  of  the  profits  during  the  defendants 
management  from  1863  to  1866,  and  also  for  one-third  share 
of  the  personal  property.  No  share  of  the  real  property  was 
asked  for.  The  account  was  asked  for  as  incidental  to  this 
claim.  The  defendant  pleaded  a  partition  in  1849  which 
was  found  against.  The  original  Court  gave  a  decrea  fcr 
the  plaintiff  for  a  share  of  the  profits  of  the  real  and  per- 
sonal property,  but  not  for  a  share  of  the  corpus.     This 

(v)  Ahhaychandra  t.  Pyari,  6  B.  L.  B.    847  i  S.  C.  IS  Buih.  (F.  B.)  76,  ^1- 
nomin$,  Ohhoy  Chundtr  v.  Ftar$$. 


to  Aooonnfe. 
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decree  seeniB  to  have  been  in  principle  affirmed  on  appeal. 
It  would  appear  then  that  the  claim  made  by  the  plaintiff 
was,  that  a  separate  account  should  be  kept  in  the  name 
of  each  co-sharer,  in  which  he  should  be  credited  with  an 
aliquot  share  of  the  savings,  and  debited  with  the  amount 
actually  expended  on  himself,  and  that  the  balance  should 
be  paid  over  to  him  annually,  or  as  it  accumulated,  when- 
ever he  chose  to  ask  for  it.  It  is  evident  that  if  this  prin- 
ciple were  carried  out,  no  additions  could  ever  be  made  to 
the  faunily  property.  If  the  entire  family  chose  to  live  up 
to  their  income,  of  course  they  could  do  so.  But  would  any 
one  member  of  the  family  have  a  right  to  insist  upon  living 
upon  a  scale  higher  than  was  thought  suitable  by  the  other 
members  f  Would  he  have  a  right  to  withdraw  his  own 
share  of  the  income  annually  from  the  family  system 
of  management  or  trade,  and  to  deal  with  it  on  his  own 
account  T  If  he  did  so,  would  the  accumulations  of  such 
annual  withdrawals,  and  the  profits  made  by  means  of  them, 
be  his  own  separate  property,  or  would  they  continue  to  be 
joint  property  T  Bither  supposition  involves  a  contradiction. 
If  they  became  separate  property,  that  would  be  in  conflict 
with  the  rule  that  the  savings  of  joint  property,  and  acqui- 
sitions made  solely  by  means  of  joint  property,  continue  to 
be  joint  If  they  became  separate,  it  would  follow  that  a 
member  of  an  undivided  family  might  accumulate  large 
separate  acquisitions  by  simply  investing  portions  of  the 
family  property.  On  the  other  hand,  if  such  accumulations 
remained  joint  property,  the  absurdity  would  arise  that  A. 
might  sue  B.  and  get  a  decree  for  a  thousand  rupees,  and 
B.  might  sue  A.  the  very  next  week,  to  enforce  a  partition 
of  that  sum  and  recover  a  moiety  of  it. 

§  269.  It  is,  however,  quite  possible  that  the  plaint  was  Sptehltoaf 
based  upon  a  system  of  family  management,  which  is  by 
no  means  uncommon,  when  the  family  continues  undivided, 
but  each  member  holds  a  portion  of  the  property  separately, 
and  applies  the  income  arising  from  it  to  his  own  use.  Of 
course,  if  the  portion  appropriated  to  A.  was  placed  in 
charge  of  B.,  the  income  would  bo  held  by  him  for  the  use 
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of  A.,  and  he  would  be  entitled  to  an  account  of  its  applica- 
tion, and  to  payment  over  of  the  balance.  But  this  would 
be,  not  by  virtue  of  the  general  usage  of  an  undivided 
Hindu  family,  but  in  opposition  to  that  usage,  by  virtue  of 
a  special  arrangement  for  the  apportionment  of  the  income 
among  the  individual  branches.  It  must  be  owned,  how- 
ever, that  the  language  of  Oouch,  0.  J.,  looks  as  if  he  took 
a  different  view.  He  says  (w),  "  It  appears  to  me  that  the 
principle  upon  which  the  right  to  call  for  an  account  rests 
is  not,  as  has  been  supposed,  the  existence  of  a  direct 
agency,  or  of  a  partnership  where  the  managing  partner 
may  be  considered  as  the  agent  for  his  co-partners*  It 
depeiids  upon  the  right  which  the  members  of  a  joint 
Hindu  family  have  to  a  share  of  the  property ;  and  where 
there  is  a  joint  interest  in  the  property,  and  one  party 
receives  all  the  profits,  he  is  bound  to  account  to  the  other 
parties  who  have  an  interest  in  it,  for  the  profits  of  their 
respective  shares,  after  making  such  deductions  as  be  maj 
have  the  right  to  make.''  If  by  this  the  learned  Chief 
Justice  meant  that  he  was  bound  to  account  for  these  profits, 
in  the  sense  of  paying  them  over,  or  holding  them  at  the 
disposal  of  the  individual  members,  the  opinion  must  be 
founded  upon  a  distinction  between  the  rights  of  oo-sharen 
under  Bengal  and  Mitakshara  law.  It  must  proceed  upon 
the  idea  that  the  entire  share  of  each  member,  and  therefore 
its  entire  income,  is  appropriated  to  him,  free  of  all  claims 
by  the  others,  and  therefore  that  the  manager  only  receives 
it  as  his  agent  and  trustee.  Such  a  view  is  certainly  the 
logical  result  of  Jimuta  Yahana's  theory  of  joint-ownership. 
But  it  is  opposed  to  many  of  the  judicial  dicta  already 
quoted. 
NeoMsitT  for  §  270.  A  necessary  consequence  of  the  corporate  character 

joint  action.         ^f  ^]^q  family   holding  is,    that  wherever   any  transaction 

affects  that  property  all  the  members  must  be .  privy  to  it^ 
and  whatever  is  done  must  be  done  for  the  benefit  of  all, 
and  not  of  any   single  individual.     For  instance,  a  single 

{w)  Abhaychandra  v.  Pyari,  6  B.   L.   B.   853 ;  S.  0.  ^i(6  tiomtiM,  Ohkoy 
Chundn-  ?.  Fearet,  18  Sath.  (F.  B.)  76. 
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member  cansot  sne  to  recover  a  particalar  portion  of  the 

ftunily  property  for  bimselfj  whetiier  his  claim  is  preferred 

sgainst  a   stranger  who   is  assorted   to  be   wronghill;  in 

posaession,  or  against  his  copuveners.     If  the  former,  all 

the  members  mnst  join,  and  the  snit  moat  be  brought  to 

recover  the  whole  property  for  the  benefit  of  all.      And 

this,  whether  the  stranger  is  in  possession  without  a  shadow 

of  title,  or  hy  the  act  of  one  of  the  sharers,  tn  excess  of  his 

power  (x).    If  any  of  the  members  refuse  to  join  aa  plaintiffs, 

or  are  oollndtng  with  the  defendant,  they  shonld  be  made 

oo^efendants,  so  that  the  interests  of  all  may  be  bonnd  (y). 

If  the  suit  is  against  the  coparceners,  it  ia  viciooa  at  its  root. 

The  only  remedy  by  one  member  against  his  oo-sharer  ia  by 

a  Boit  for  partition,  aa  until  then  he  has  no  right  to  the 

ezolnaive  poseeasion  of  any  part  of  the  property  (e).     The 

•ame  rule  forbids  one  of  several  sharera  to  sue  alone  for  the  Sniti  by  n 

ejectment  of  a  tenant  (a),  anless,  perhapa,  in  a  case  whereby  ' 

arrangement  with  hia  coparceners  the  plaintiff  haa  been 

placed  in  the  exclusive  possession  of  the  whole  (b) ;  or  for 

his  share  of  the  rent  (c),  unless  where  the  defendonta  have 

paid  their  rent  to  him  separately,  or  agreed  to  do  ao,  in  which 

case  they  at  all  events  conld  not  raise  the  objection.    Even  in 

Boob  a  case,  however,  it  wonld  clearly  be  open  to  any  <rfthe 

(■)  Shro  Chum  r,   Cfuikrarte,  IS  Snlli.  43fl  j  Ohtft  I 

Both-  S9B  J  Fanofta  t.  Valnunoda,  M»4.  Doc.  of  ISM,  1-  , _- 

LacAman,  4  B.  L.  B.  (A.  O.  J  )  118  i   8  O.  IZ  Snth.  476  umnad 

Koo^<nary.  LaUa  Jyahvr,  »  l.  A.tt  p.  30  i  B.  0. 1  OaL  3M  |  a  0.  K  Sntk  ISt ; 


CalUdoT  el  Mymtiitinn,  7  h.  L.  K.  Appx.  4S  i  S.  O.  31  Snth.  W, 
BP»  1  ■cornx'd  bl  F.  B.  Vnnoda  t.  Sr,kiM.  11  B.  L.  B.  870  |  &  0.  91  SoUl. 
Ml  Dtwakur  *.  Noroo,  Bora.  Bel.  Bep.  IW)  i  Wuiulan  >.  Uoyd,  SI  Sntb.  74 1 
nduk  1.  nan^M,  t  V.  W.  P   IB2  I  Nnlhuni  >.  Ifanrqf,  S  Otl.  Itt. 

(f  1  Xqjaram  Tumri  t.  IiOthnian,  nh  tap  i  Juaaodvitiha  *.  Haran,  10  Both. 
Mt  SrtMtT.nunrM,  eoSotb.  ISSiKaltwlmi  ..  FalMit,  8  H»d.  tS«. 

(•]  F^eMa*  KvoiHCrurT.  t.'iltn  jMuhor,  R  1.  A.  7  t  S.  O- 1  OkL  tMt  S.  O. 
■  Batli.SSSi  Daditti.  miM.Hoat.  Bol.  H-p  ISl  i  IWinAaih  v.  Sarayan,  II 
Bom.  U.  O.  SSi  anbind  GMaider  1.  Bant  Voemar,  ttBntii.  lOS. 

(a)  8rM  ClutiKd  T.  Sint  Chand,  IS  Bath.  Sa7i  9.  O.  G  B.  L.  R.  Appi.  Ki 
Atmm  1.  Aiiuui,  Ifl  Bath.  1S8  i  Hutodhur  t.  Otxn-oo,  »  8aUi.  IM  ;  KrlAnarav 
t.aovitid,  19  Bom.  U.  0.  8S  i  Sobharam  t.  OtrnfR,  1  N.  W.  P.  360)  Bataii  r. 
Oval,  t  Bom.  13  ;  Fauut  i.  Cherwar,  7  C&L  470.  Bm  ibo  Qepal  >.  Mac- 
KoBMan,  7  Qml.  7G1. 

lEt  Amir  Sinf  h  *  Ueaiiim,  7  S.  W.  P.  68. 

(el  InSroHumtt  *.  Bitrnop,  IE  Both.  SW  i  B.  0.  11  B.  L.  B.  IBI  (note)  i  Har 
KtihoT*  T.  Joo^uJ,  ID  Bnth.  ») :  8.  0. 11  B.  L.  R  193  (note)  t  Bhynib  t.  Ooga- 
ram,  17  Bntb,  406)  S.  O.  IS  B.  L.  R.  990  (noto))  .dnnods  *.  JtoU  Coemttr, 
4  Cal.  88.  A(  to  MM  whsr«  tha  othir  c<hah&rsri  ara  eollndjoa  witli  Uia 
dafaallins  t«uat,  C/.  Jadu  t.  StUhntand,  4  0*1.  GGS  i  >nd  Jadoo  j.  Kadum- 
biw,  7C»I.  160. 
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other  sharers  to  interyene,  if  they  considered  that  their  rights 
were  being  endangered  (d).  And  so  where  one  member  of 
a  Joint  Family  has  laid  out  money  upon  any  portion  of  the* 
joint  estate,  he  cannot  sue  his  co-sharers  for  repayment^ 
unless  there  baa  been  an  express  agreement  that  he  should 
be  repaid.  Otherwise  I^is  outlay  is  only  a  matter  to  be 
taken  into  account  on  a  partition  (e). 

On  the  other  hand,  where  the  act  of  a  third  party  with 
respect  to  the  joint  property  has  caused  any  personal  and 
special  loss  to  one  of  the  co-sharers,  which  does  not  affeofe 
the  others,  he  can  sue  for  it  separately,  and  they  need  not 
be  joined  (/).  And  it  would  seem  that  one  co-sharer  may 
sue  to  eject  a  mere  trespasser,  when  his  object  is  to  remove 
an  intruder  from  the  joint  property,  without  at  the  same 
time  claiming  any  special  portion  of  it  for  himself  {g).  A 
fortiori,  a  member,  of  a  Joint  Family' who  has  contracted  in 
his  own  name  for  the  benefit  of  the  &mily,  may  sue  upon 
the  contract  in  their  behalf,  without  joining  the  others  {h). 
Bigbtaof  §271.  The  rights  of  shareholders  in^  «6  depend  upon 

iSS^^^i^^'^         the  view  taken  by  the  law  which  governs  them  of  their 

interest  in  the  property.  In  the  early  conception  of  a 
Hindu  family  the  right  of  any  member  consisted  simply  in 
a  general  right  to  have  the  property  fairly  managed  in  snob 
a  manner  as  to  enable  himself  and  his  &mily  to  be  suitably 
maintained  out  of  its  proceeds.  The  duties  which  he  waa  to 
perform,  and  the  profits  which  he  was  to  receive,  would  be 
regulated  by  the  discretion  of  the  head  of  the  family.  This 
is  at  present  the  case  in  a  Malabar  tarwad  (t).     Except  so  &r 

(d)  Qanga  w.  Saroda,  3  B.  L.  R.  (A.  0.  J.)  280;  S.  0.  12  Both.  60;  Harad* 
hun  ▼.  Ram  Nwxu,  17  Sath.  414}  9al^ho(mu$a  ▼.  Uohesh,  tb.  mt  ArM 
Mi$9$r  ▼.  Crotody,  16  Suth.  248 :  Dinohundhoo  t.  Dinonath,  19  Bath.  168 1  bf 
F.  B.,Doorga  t.  Jampa.  12  B.  L.  B.  289;. 8.0.  21  Bath.  46;  Sahhu  t. 
Mahtttb,  26  ooth.  221.  Of  oonrie  the  oo-tharers  might  affree  that  the  tenaiit 
fhoold  pay  each  of  them  a  portion  of  the  rent,  and  would  then  be  entitled  to 
■ne  aeparately  for  their  reepective  portion*.  Quni  t.  iforafs  ^  Oal.  90 1 
Itootfulhuck  T.  Qop«4,  5  Oal.  941. 

{$)  Nuhkoomar  t.  Jy#  Deo,  2  8.  D.  247  (817) ;  Jalaluddaula  v.  Sumgamitd' 
daula,  Mad.  Deo.  of  18G0,  161 ;  Muttu$vami  y.  Subhiramaniyat  I  lUd.  Q.  O. 
809. 

!/)  Oopee  ?.  Ryland,  9  Suth.  279 ;  Chunde§  v.  MacNaght0n,  28  Snth«  886. 
0)  RadKa  Proihad  t.  Eiuf,  7  Oal.  414. 
h)  Buna$4$  ▼.  Sooditt,  7  Gal.  789. 

{%)  Kuntgaratu  w.  ArrangadWt  2  Mad.  H.  0.  12}  Sulhu  Uegadi  ?.  Taugu, 
4Mad.  H.O.  190. 
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as  it  18  yaried  by  special  agreement  or  usage,  the  members  of 
a  family  governed  by  Mitakshara  law  are  still  in  mnch  the 
same  position  (k).  In  Bengal,  where  the  members  hold  rather 
as  tenants  in  common  than  as  joint  tenants,  a  greater  degree 
of  independence  is  possessed  by  each  (I).  There,  each  member 
is  entitled  to  a  full  and  complete  enjoyment  of  his  undivided 
share,  in  any  proper  and  reasonable  manner,  which  is  not 
inconsistent  with  a  similar  enjoyment  by  the  other  members, 
and  which  does  not  infringe  upon  their  right  to  an  equal 
disposal  and  management  of  the  property  (m).  But  he 
cannot,  without  permission,  do  anything  which  alters  the 
nature  of  the  property;  as,  for  instance,  build  upon  it. 
Where  such  an  act  ib  an  injury  to  his  coparceners  the  Court 
will,  OS  a  matter  of  discretion,  though  not  as  a  matter  of 
absolute  right,  direct  the  removal  of  the  building  (n).  And 
the  same  rule  has  been  applied  whore  an  entire  change  of 
crops  has  been  introduced,  where  the  produce  would  be 
valueless  unless  followed  up  by  manufacture  (o). 

§  272.  There  is  nothing  to  prevent  one  co-sharer  being  OoptnaMr  uAf 
the  tenant  of  all  the  others,  and  paying  rent  to  them  as  such.  ^  ^«B*Bt. 
But  the  mere  fact  that  one  member  of  the  family  holds 
exclusive  occupation  of  any  part  of  the  property,  carries  with 
it  no  undertaking  to  pay  rent,  in  the  absence  of  some  agree- 
ment to  that  effect,  either  express  or  implied  {p). 

(k)  B«0  ptr  Lord  WeithurVf  AppotUr  w.  Rama  Bubhaiyan,  11  M.  L  ▲.  n.  89t 
8.  O.  S  Bath.  (P.  C)  1 ;  anU,  §  264. 

0)  8m  per  Phear,  J.,  Chuckun  v.  Poran,9  Saih.  488 1  ante,  {  MS. 

(m)  Bikan  Chunder  ▼.  Nund  Coomar,  8  Bath.  889 1  Qopee  Kiahen  w.  Hem* 
ehwndsr,  18  Saih.  822 1  Nundun  w.  Uoyd,  22  Bath.  74 1  Stalkarti  ▼.  Gopal,  12 
B.  L.  R.  107  I  B.  0.  20  Bath.  168.  And  he  may  leaM  out  hit  shftre,  Ramdehul 
▼.  MitUrjeet,  17  Bath.  420. 

in)  Jankee  w.  Bukhooree,  8.  D.  of  1866.  761 1  Inderdeonarain  ▼.  TooUeenom 
rain,  8.  D.  of  1867,  766 1  Guru  Da$t  ▼.  Bijaya,  1  B.  L.  R.  (A.  O.  J.)  108 1  8.  C. 
Bub  nomine.  Qoroodo$$Y.  Bejoy,  10  Bath.  171;  Bheoperaadr.  LmIa,  12B.  L.  R. 
188 1  8.  0.  20  Bath.  160;  (mo  Lola  Biewamhhar  ▼.  Bajaram,  8  B.  L.  R.  Appx. 
87 ;  8.  0.  16  Bath.  140  (note),  where  saoh  m  deoree  waa  refaeed,  aod  Nobin 
Chunder  t.  Moheeh  Chunder,  12  Bath.  69)  i  HoUoway  v.  Mahomed,  16  Snth. 
140 1  8.  0. 12  B.  L.  R  191  (oote)  Bub  n(mine,  HoUoway  v.  Sheikh  Wahedi  (••• 
apparently  contra,  DvHirkanath  t.  Gopeenath,  16  Bath.  10  i  8.  0.  12  B.  L.  R. 
180  noU).  Mehdee  w.  Anjud,  6  N.  W.  P.  269 }  Rajendro  w,  Bhama  Chwm^  5 
Cal.  188. 

(o)  Crowdee  w,  Bhekdari,  8  B.  L.  R.  Appx.  46 ;  8.  0.  16  Bath.  41. 

(p)  AUadinee  ?.  Sreenath,  20  Bath.  26d;  Gobind  Chunder  ?.  Bam  Coomar, 
24  Bath.  89t. 


CHAPTER  IX. 

DXBT8. 

§  273.  I  HATB  thought  it  well  to  treat  the  subject  of 
Debts^  as  affecting  property,  before  that  of  yoluntary  alien- 
ations,  as  it  illustrates  a  principle  which  is  constantly  recur- 
ring in  Hindu  law,  viz.,  that  moral  obligations  take  pre- 
cedence of  legal  rights ;  or,  to  put  the  same  idea  in  different 
words,  that  legal  rights  are  taken  subject  to  the  discharge 
of  moral  obligations. 

The  liability  of  one  person  to  pay  debts  contracted  by 
another  arises  from  three  completely  different  sources,  which 
must  be  carefully  distinguished.  These  are— ^r«i,  the  reli- 
gious duty  of  discharging  the  debtor  from  the  sin  of  bia 
debts  : — $econdly,  the  moral  duty  of  paying  a  debt  con- 
tracted by  one  whose  assets  have  passed  into  the  possession 
of  another : — thirdly,  the  legal  duty  of  paying  a  debt  con- 
tracted by  one  person  as  the  agent,  express  or  implied,  of 
another.  Cases  may  often  occur  in  which  more  than  one  of 
these  grounds  of  liability  are  found  co-existing ;  but  any  one 
is  sufficient. 

§  274.  The  first  ground  of  liability  only  arises  in  the  case 
of  a  debtor  and  his  own  sons  and  grandsons.  In  the  view 
of  Hindu  lawyers,  a  debt  is  not  merely  an  obligation  but  a 
sin,  the  consequences  of  which  follow  the  debtor  into  the 
next  world.  Yrihaspati  says,  ''  He  who  having  received  a 
sum  lent  or  the  like,  does  not  repay  it  to  the  owner,  will  be 
born  hereafter  in  his  creditor's  house,  a  slave,  a  servant,  a 
woman,  or  a  quadruped"  (a).  And  Narada  says,  ''when  a 
devotee,  or  a  man  who  maintained  a  sacrificial  fire,  dies 
without  having  discharged  his  debt,  the  whole  merit  of  his 

(a)  1  Dig.  334. 
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devotions,  or  of  his  perpetaal  fire,  belongs  to  his  creditors"  LUMliiy  of  •<>■ 
(6).  The  daty  of  relieving  the  debtor  from  these  evil  con-  i^JS^ 
sequences  falls  on  his  male  descendants,  to  the  second  gener- 
ation, and  was  originally  quite  independent  of  the  receipts 
of  assets.  Narada  says,  "  The  grandsons  shall  pay  the 
debt  of  their  grandfather,  which  having  been  legitimately 
inherited  by  the  sons  has  not  been  paid  by  them ;  the  obliga- 
tion ceases  with  the  fourth  descendant  (c).  Fathers  desire 
offspring  for  their  own  sake,  reflecting,  '  this  son  will  redeem 
me  from  every  debt  whatsoever  due  to  superior  and  inferioir 
beings.'  Therefore  a  son  begotten  by  him  should  relinquish 
his  own  property,  and  assiduously  redeem  his  father  from 
debt,  lest  he  fall  into  a  region  of  torment"  (d).  Yrihaspati 
states  a  further  distinction  as  to  the  degrees  of  liability 
which  attached  to  the  descendants.  "  The  father's  debt 
must  be  first  paid,  and  next  a  debt  contracted  by  the  man 
himself;  but  the  debt  of  the  paternal  grandfather  must 
even  be  paid  before  either  of  these.  The  sons  must  pay 
the  debt  of  their  father,  when  proved,  as  if  it  were  their 
own,  or  with  interest ;  the  son's  son  must  pay  the  debt  of 
his  grandfather,  but  without  interest ;  and  his  son  shall  not 
be  compelled  to  discharge  it ;"  to  which  the  gloss  is  added, 
"  unless  he  be  heir  and  have  assets"  (e).  Finally  Yajna- 
valkya  adds  an  exception  to  these  rules :  that  the  son  is 
not  liable  to  pay  if  the  father's  estate  is  actually  held  by 
another ;  as,  for  instance,  if  he  is  from  any  cause  incapaci- 
tated from  succession  (/). 

§  276.  The  liability  to  pay  the  father's  debt  arises  from  OblinUon  !■ 
the  moral  and  religious  obligation  to  rescue  him  from  the  ^*Wo«i. 
penalties  arising  from  the  non-payment  of  his  debts.     And 
this  obligation  equally  compels  the  son  to  carry  out  what 


(b)  Nanida,  in.  §  10.  Tho  text  of  Mann,  xi.  §  06^  tvbioh  Jftf&nnftiha  citM 
(IDif.  207)M  referring  to  a  money  debt,  leems  to  refer  to  too  three  debtc 
which  are  elsewhere  epoken  of,  ris.,^  rending  the  Vedae,  begetting  a  son,  and 
performing  eacrificee.    See  Mann,  vi.  S  36,  87,  ix.  §  106  ;  Vithna,  zt.  §  46. 

(r)  This  it  connted  inclnpire  of  the  debtor,  1  Dig.  802  :  Tajnavalkya,  li.  §  90. 

(d)  NanuiA,  iii.  §  4 — 6.  According  to  the  Theeawafeme  (i.  §  7),  fona  ware 
%\wn  bound  to  pay  their  father'n  debtt,  even  without  aaaeta. 

(9)  I  Diff.  2fVi;  Kntyayana,  1  Dig.  801  ;  V.  May.,  v.  4,  (  17* 

(.0  1  Dig.  270 ;  V.  Mny.,  ▼.  4,  5  16 ;    Kstyayana,  1  Dig.  278. 

S6 
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Ouei  in  wbioh 
it  does  not  ariie. 


Debt  need  not 
be  beneficial. 


the  ancestor  has  promised  for  religious  purposes  (g).  It 
follows,  then,  that  when  the  debt  creates  no  such  moral 
obligation  the  son  is  not  bound  to  repay  it,  even  though  he 
possess  assets.  This  arises  in  two  cases,  let,  when  the  debt 
is  of  an  immoral  character ;  2nd,  when  it  is  of  a  ready-money 
character. 

'^  The  sons  are  not  compellable  to  pay  sums  due  by  their 
father  for  spirituous  liquors,  for  losses  at  play,  for  promises 
made  without  any  consideration,  or  under  the  influence  of 
lust  or  of  wrath ;  or  sums  for  which  he  was  a  surety  (except 
in  the  cases  before  mentioned),  or  a  fine  or  a  toll,  or  the 
balance  of  either,^'  nor  generally,  '^any  debt  for  a  cause 
repugnant  to  good  morals''  (A).  Jagannatha  denies  that  a 
son  is  not  liable  for  the  debts  of  his  father  as  surety,  and 
says  with  much  reason,  that  if  by  a  toll  is  meant  one  pay- 
able at  a  wharf  or  the  like,  that  is  a  cause  consistent  with 
usage  and  good  morals  and  it  ought  to  be  paid  (i).  Another 
meaning  of  the  word  ''  Qulka/'  translated  toll,  is  a  nuptial 
present,  given  as  the  price  of  a  bride,  and  this  has  been 
determined  not  to  be  repayable  by  the  son,  apparently  on 
the  ground  that  it  constitutes  the  essence  of  one  of  the 
unlawful  forms  of  marriage  {k).  Sir  Thomaa  Strange  takes 
the  term  in  its  natural  signification,  and  explains  the  non- 
liability on  the  ground  that  such  payments  are  pf  a  ready- 
money  character,  for  which  no  credit  is,  or  at  all  events 
ought  to  be  given  (Q. 

It  also  follows  that  the  obligation  of  the  son  to  pay  the 
debt  is  not  founded  on  any  assumed  benefit  to  himself,  or  to 
the  estate,  arising  from  the  origin  of  the  debt ;  still  less  is 
that  obligation  affected  by  the  nature  of  the  estate,  which  has 


(a)  Katyayana,  1  Dig.  899. 

(H)  Vribaapati,  Qantama,  1  Dig.  806 ;  Vyaaa,  ih.  806 ;  TajaaTalkra,  A.  811 1 
Katyayana.  tb.  800,  809 ;  8  W.  MaoN.  210.  Aj  to  wbat  are  immoral  debU»  9m 
Budrf  Loll  T.  KanU4,  28  Sntb.  260 ;  Wqj'^d  Hotitin  w.  Nankoo,  86  Sath.  811 ; 
Luchmi  w-  Aiman,  2  Oal.  213;  8.  0.  25  Sutb.  421;  8uraj  Butm  Ko^r  t.  Shm 
Pro$had,  6  I.  A.  88  ;  8.  0.  6  Gal.  148. 

(i)  1  Dig.  805,  ace.  Mann,  yiii.  §  159,  160.  Am  regards  laretyabipi  Hm  mm'9 
liability  bat  been  expreaely  affirmed.  Moolchund  v.  Krishna,  Bellana,  64.  A« 
regards  fines,  tbe  reason  is  gi? en  *'  tbat  a  son  is  not  liable  for  a  penalty  ineorrtd 
by  bis  fatber  in  eipiation  of  an  offence ;  for  neitber  sins  nor  tbe  expiation  of 
tbem  are  bereditary,"  Nhant4  v.  Hureeram,  1  Bor.  90  [101]  analogooa  to  tlM 
priaoiple  of  Bnglisb  Iaw  tbat  an  action  for  a  tort  does  notsarriTe. 

(k)  KmHow  Rao  t.  Naro,  2  Bor.  191.  [215J.  (I)  1  Stra.  H.  L.  166. 
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descended  to  the  soiii  as  being  ancestralj  or  self -acquired.  Ancattiml  etUU 
"  Unless  the  debt  was  of  snch  a  nature  that  it  was  not  the  ^  ^  ** 
dnty  of  the  son  to  pay  it,  the  discharge  of  it,  even  thoagh  it 
affected  ancestral  estate,  would  still  be  an  act  of  pious  duty 
in  the  son.  By  the  Hindu  law,  the  freedom  of  the  son  from 
the  obligation  to  discharge  the  father's  debt  has  reference 
to  the  nature  of  the  debt,  and  not  to  the  nature  of  the  estate, 
whether  ancestral  or  acquired  by  the  creator  of  the  debt''  (m). 

§  277.  The  law  as  administered  in  our  Courts,  in  all  the  Now  Umltad  to- 
provinces  except  Bombay,  has  for  many  years  held  that  the  ■•■•*•• 
heir  is  only  liable  to  the  extent  of  the  assets  he  has  inherited 
from  the  person  whose  debts  he  is  called  on  to  pay  (n). 
But  as  soon  as  the  property  is  inherited  a  liability  pro  tanto 
arises,  and  is  not  removed  by  the  subsequent  loss  or  des- 
truction of  the  property,  and  still  less,  of  course,  by  the  tact 
that  the  heir  has  alienated  it  after  the  death  (o).  In  Bom- 
bay, however,  the  stricter  rule  was  applied,  that  a  son  was 
liable  to  pay  his  father's  debts  with  interest,  and  a  grandson 
those  of  his  grandfather  without  interest,  even  though  no 
assets  had  been  inherited;  but  the  Courts  held  that  the 
rights  of  the  creditor  could  only  be  enforced  against  the 
property  of  the  descendant,  and  not  against  his  person  (p). 
But  in  that  presidency,  also,  the  law  has,  by  legislation,  been 
brought  into  conformity  with  the  more  equitable  rule 
observed  elsewhere,  (q). 

§  278.  As  regards  the  onus  of  proof  that  assets  have  come  EMmiM  of 
to  the  hands  of  the  heir,  it  has  been  ruled  by  the  Madras 
High  Court,  that  the  plaintiff  must  in  the  first  instance  give 
such  evidence  as  would jprtmd/act6  afford  reasonable  grounds 

(m)  Hunoomanperatntd  ▼.  Mi.  Babooetf  6  M.  I.  A.  421 ;  S.  0.  18  Soih.  81, 
(ooU)  {  Oirdharee  Loll  ▼.  Kantoo  LalL  1  I.  A.  821  ;  8.  0.  U  B.  L.  TL.  187 1 
8.  0.  29  Soih.  66  x  Suraj  Bunti  Koer  ▼.  8heo  Proihad,  6  I.  A.  88  t  S.  0.  6  Gal. 
148 1  Mviiayan  Chetty  ▼.  Sangili,  9  I.  A.  128. 

(n)  Rayappa  ▼.  Ali  Sahibs  2  Mad.  H.  C.  838 ;  Karuvpan  w.  VeriyaL  4  Mad 
H.  O.  1  I  Aga  Uufce  t.  Jwjgid,  Montr.  2/2  ;  Jamoonah  ▼.  Mudden,  tb.  227  I 
DyamonsB  ▼.  BrtKdabun,  8.  D.  of  1866,  97  ;  Kunhya  ▼.  Bukhtawar,  1  N.  W. 
P.  (S.  D.)  8 ;  Ponnappa  ▼.  Pappuvayyangar^  4  Mad.  pp.  9,  21,  46 1  8.  U.  6  Ind. 
Jar.  Sapplement. 

(o)  Kasi  ▼.  Buchireddi,  Mad.  Deo.  of  i860,  78  ;  UnnopoomaY.  Ounga,  SSath. 
296. 

(f>)  PrantuUubh  ▼.  D&ocriatin,  Bon.  Bel.  Rep.  4 1  HurboJM  w.  Hurgovindt 
Beflaais,  76  ;  Narasimharav  ▼.  Antajif  2  Bom.  H.  0.  64. 

(4)  Bombay  Act  VII  of  1866  [Hiodai  liablity  for  aaoeetor'a  debtaj.  Sakharam 
f .  Oottna,  10  Boffl.  H.  C.  861 1  Udaram  ?.  Banii,  11  Bom.  H.  0.  76. 
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for  an  inference  that  assets  Lady  or  ought  to  haye>  come  to 
the  hands  of  the  defendant.  But  when  the  plaintiff  has 
laid  this  foundation  for  his  case,  it  will  then  lie  on  the 
defendant  to  show  that  the  amount  of  the  assets  is  not  suffi- 
cient to  satisfy  the  plaintifPs  claim,  or  that  they  were  of 
such  a  nature  that  the  plaintiff  was  not  entitled  to  be  satis- 
fied  out  of  them,  or  that  there  never  were  any  assets,  or  thai 
they  have  been  duly  administered  and  disposed  of  in  satis- 
faction of  other  claims.  The  mere  &ct*of  a  certificate  having 
been  taken  out  was  held  not  to  he  fiven  primA  facie  evidence 
of  the  possession  of  assets.  But  the  Oourt  refused  to  offer 
any  opinion  whether  the  same  rule  would  apply  since  the 
Stamp  Act,  which  made  it  necessary*  that  the  amount  of 
assets  to  be  administered  under  the  certificate  should  be 
apparent  from  it  (r).  As  to  the  doubt  expressed  by  the 
High  Court  as  to  the  effect  of  the  stamp,  it  is  probable  that 
they  would  have  given  the  same  decision  had  it  been  neces- 
sary to  decide  the  point.  The  primary  object  of  a  certificate 
is  to  collect  debts,  and  the  stamp  would  be  assessed  on  the 
value  of  these.  But  this  would  be  no  evidence  that  the 
assets  had  been  realised. 
Aiieti  include  A  278 A.  Another  verv  important  question  which  has  lately 

the  whole  joint  »  -^        ^      ,       ^  i.     i         j  -i    a 

property.  been  much  discussed  is  this ;  where  property  has  descended 

from  father  to  son,  is  the  whole,  or  any  lesser  part,  of  such 
property  to  be  treated  as  assets  which  are  liable  to  be  taken 
in  payment  of  the  father's  debts  f  In  Bengal  no  suck 
question  could  arise,  as  the  rights  of  the  son  come  into 
existence  for  the  first  time  on  the  father's  death.  He  takes 
the  ancestor's  property  strictly  as  heir,  and  all  that  he  so 
takes  is  necessarily  assets  of  him  from  whom  it  descends 
(§  282).  But  it  is  different  in  districts  governed  by  the 
Mitakshara.  There  each  son  takes  at  liis  birth  a  co-ordinate 
interest  with  his  father  in  all  ancestral  property  held  by  the 
latter,  and  on  the  death  of  the  father  the  son  takes,  not  as 
his  heir,  but  by  survivorship,  the  fathei*'s  interest  simply 
lapsing,  and  so  enlarging  the  shares  of  his  descendants 

(r)  Koiiala  r.  Shanyara,  8  Mad.  H.  0.  101 ;  Joogul  v.  Kale$,  25  Satli.  SM. 
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(§  22G,  248).  It  is  evident  then  that  three  views  might  be 
taken  of  the  son's  liability.  First ;  that  it  only  attached  to 
tbe  separate^  or  self-acqnired^  property  of  tbe  father,  whicb 
the  son  strictly  took  as  bis  beir.  Secondly  ;  tbat  it  attached 
to  that  share  of  tbe  joint  property  wbicb,  according  to  tbe 
mlings  in  Madras  and  Bombay  (§  310 — 815),  a  father  can 
dispose  of  in  his  lifetime.  Thirdly  ;  tbat  it  applied  to  tbe 
whole  property  in  the  hands  of  tbe  father  as  representing 
tbe  Joint  Family.  After  some  conflict  of  decisions  tbe 
last  view  has  recently  been  decided  to  be  tbe  correct  one,  in 
a  case  where  tbe  property  was  of  tbe  ordinary  partible 
character  {&)  ;  and  tbe  same  rule  was  applied  by  tbe  Privy 
Council  where  the  estate  was  an  ancient  impartible  poUiem 
of  the  natnre  of  a  Raj  (t). 

§  279.  Tbe  liability  of  tbe  son  is  stated  by  tbe  old  writers  Liability  ariMt 
to  arise  not  only  after  tbe  nctual  death  of  tbe  father,  bat  death, 
after  his  civil  death,  as  when  be  has  become  an  ancboret, 
or  when  be  has  been  twenty  years  abroad,  in  wbicb  case  bis 
death  may  be  presumed,  or  wbon  ho  is  wholly  immersed  in 
vice,  wbicb  is  explained  by  Jagannatha  as  indicating  a  state 
of  combined  insolvency  and  insolence,  in  wbicb  the  father 
being  devoted  to  sensual  gratifications,  gives  up  all  attempts 
to  satisfy  bis  creditors,  and  sets  them  at  defiance  (u).  And 
so  when  tbe  father  is  suffering  from  some  incurable  disease, 
or  is  mad,  or  is  extremely  aged  (v).  But  I  imagine  tbat  no 
suit  could  now  be  brought  directly  against  sons,  based  solely 
on  their  liability  to  pay  tbe  debt  of  their  father,  until  be 
was  either  actually  or  civilly  dead,  so  tbat  tbe  estate  had 
legally  vested  in  the  sons.  In  a  Madras  case  where  a  son, 
living  apart  from  his  father,  was  sued  for  bis  father's  debt 
during  the  life  of  tbe  latter,  tbe  Pandits  being  questioned 
as  to  bis  liability  replied,  "  Tbe  Hindu  law-books,  Vijnanes- 
vareyum,  etc.,  do  not  declare  tbat  tbe  debt  contracted  by 
ft  person  shall  be  discharged  by  bis  wife  and  son,  while  the 

—  I  _ M    _ 

(9)  Fonnapj>a  ▼.  Papj>ut*ayyanfiar^  4  Mad.  1  {  8.  0.  5  Ind.  Jar.  Sapplemant. 
(0  yutiayan  Chelti  ▼.  8anail%,9  I.  A.  128,  referaing  8.  O.  8  MaJ.  870. 
(u)  VUhnn,  1   Dig.  S66  ;  Yajnafilkya,    t6.  £68 ;    2  Stra.  H.  L.  277;  S  W. 
HacN.  282. 

(r)  Katyayana ;  Vrihaspati,  1  Dig.  277,  278. 
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said  person  is  alive,  is  residing  in  his  own  village,  and  is 
still  capable  of  carrying  on  business''  (w).  And  in  a  later 
case,  where  the  plaintiff  sought  to  recover  from  the  wife  and 
brothers  of  the  obligor  of  a  bond,  not  on  the  ground  of  any 
personal  liability,  but  as  the  representatives  of  the  obligor, 
who  was  supposed  to  be  dead,  the  Court  held  that  no  suit 
could  be  maintained  before  the  lapse  of  the  time  which  raised 
the  legal  presumption  of  the  death  of  the  obligor,  unless 
there  was  proof  of  special  circumstances  which  warranted 
the  inference  of  the  death  within  a  shorter  period  {x).  In 
Bombay  a  son  had  taken  a  share  of  the  ancestral  property 
by  partition  with  his  father,  and  held  it  as  separate  property 
for  twenty  years.  A  suit  was  brought  against  the  son  during 
his  father's  life  to  compel  him  to  pay  a  debt  of  his  father  out 
of  his  share.  The  Poena  Shastri  gave  his  opinion  that  the 
son  was  liable,  on  the  ground  that ''  the  expression  *  incurable 
disease'  is  to  be  understood  as  referring  to  disease  either 
mental  or  bodily,  and  a  father  having  the  anxiety  of  his  debts  in 
his  mind  may  be  considered  as  suffering  from  mental  disease, 
and  therefore  it  is  binding  on  his  son  to  discliarge  them." 
On  appeal  the  Shastri  of  the  Sudr  Adawlut  stated  in  his 
futw^  *'  that  if  a  son  has  taken  possession  of  his  share  of  the 
ancestral  property,  and  a  release  has  been  passed,  and  if  his 
&ther  be  free  from  any  incurable  disease,  the  father's  debt 
cannot  be  recovered  from  the  share  allotted  to  his  son,''  also, 
''  tliat  during  the  father's  lifetime,  his  son  is  not  obliged  to 
liquidate  his  father's  debts."  This  futwah  was  accepted  by 
the  Sudr  Adawlut,  and  a  decision  was  passed  exempting  the 
property  of  the  son  from  liability  (y). 
Bon'f  liability  §  280.  Where  the  son  is  sued  after  his  father's  death  for 
father™  interest  the  payment  of  his  father's  debts,  it  is,  as  already  observed, 
in  property.        utterly  immaterial  whether  the  debts  had  been  contracted 

for  the  benefit  of  the  family,  or  for  the  sole  use  of  the 
father,  provided,  in  the  latter  case,  they  were  not  of  an 

(u)  Chennapah  ▼.  Chellamanah^  Mod.  Deo.  of  1851,  p.  88. 

(x)  Karuvpan  r.  Veriyal^  4  Mad.  U.  O.  1.  Here,  howerer,  the  rappoaed  lia- 
bilitv  rested  on  posaetaion  of  the  estate. 

(y)  AfM-ut  T.  Trimhuckf  Bom.  Bel.  Bep.  818.  See  Ponnappa  t.  Fappuva^* 
yangar,  4  Ifad.  pp.  18, 18,  26. 
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immoral  character  («).  The  Madras  Court  for  some  time 
straggled  against  the  full  application  of  this  doctrine^  on 
the  ground  that  it  would  enable  the  father  indirectly  to 
make  the  family  property  liable  to  a  greater  extent  than 
that  to  which  he  could  have  affected  it  by  any  direct  act  in 
his  life  time.  Their  views  were,  however,  overruled  by  the 
Judicial  Committee.  The  facts  of  the  case  were  as  follows : 
the  holder  of  an  impartible  estate  in  Madras  contracted 
certain  debts  for  necessary  purposes  previous  to  the  birth 
of  his  son.  Subsequently  he  contracted  other  debts  which 
were  found  by  both  Courts  to  be  neither  necessary  nor  bene- 
ficial to  the  family.  For  these  he  was  sued  in  1867,  and  to 
satisfy  the  decree  he  entered  into  an  arrangement  for  pay- 
ment by  instalments,  hypothecating  part  of  his  Zemindary 
as  security  for  the  debt.  Upon  default  of  payment  this  por- 
tion of  the  Zemindary  was  attached  during  his  life.  Upon 
his  death  the  Court  released  the  attachment.  The  creditor 
then  sued  the  son  and  successor  of  his  original  debtor  for 
the  double  purpose  of  restoring  the  attachment,  and  of 
making  the  entire  property  liable  for  payment  of  his  debt. 
The  High  Court  held  that  the  estate  was  liable  for  so  much 
of  the  debt  as  was  contracted  for  necessary  purposes,  but 
refused  to  make  it  liable  to  any  extent  for  the  remainder 
of  the  debt  contracted  subsequent  to  the  birtU  of  the  son, 
and  not  for  the  benefit  of  the  family.  On  appeal  the  Privy 
Council  refused  to  restore  the  attachment  upon  the  portion 
of  the  estate  which  was  specifically  pledged,  but  held  that 
the  whole  estate  was  liable  in  the  hands  of  the  heir  for  all 
the  debts,  which  though  neither  necessary  nor  beneficial  to 
him  were  free  from  any  taint  of  immorality  (a). 

§  280a.  The  principle   of  these   decisions   has   recently  VObernay 
received  a  considerable  extension  by  its  application  to  cases  Jft^jJ^'tSJ'^* 
where  the  father  has  mortgaged  or  sold  the  family  property  T^^  ™  ^'^^ 

(t)  AnU  §  276}  Udaram  ▼.  Ranu,  11  Bom.  H.  O.  79,  S8 }  Qohurdhon  w, 
Stn^fMttr,  7  Gal.  53. 

(a)  MuUayan  ChsUi  r.  SangUi,  8  Mad.  870 1  8.  0.  on  appeal  9 1.  A.  128,  follow, 
iof  Oirdharee  LaU  ▼.  Kantoo  LaU,  1 1.  A.  821 ;  8.  0.  14  B.  L.  R.  187 ;  8.  O.  22 
Bath.  66  ;  Suraj  Bunsi  Koer  v.  Sheo  Prothad,  6  I.  A.  88 ;  8.  0.  5  Cal.  148  ;  and 
aArBiDg  Ponnnppa  t.  Pappuvayyangar,  4  Mad.  1. 
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to  liquidate  bis  private  debts,  or  where  it  has  been  sold  in 
exeoation  of  decrees  against  bim  for  snob  debts.  Wbere 
snob  transactions  affect  a  larger  sbare  of  tbe  property  than 
bis  own  interest  in  it,  tbe  result  evidently  is  that  tbe  sons 
are  compelled  indirectly  to  discbarge  during  tbe  father's 
life  an  obligation  which  in  strictness  only  attaches  upon 
them  at  bis  death.  This  was  so  decided  by  the  Privy  Ooon- 
^^K^tooLaU     ^^  ui^der  the  following  circumstances.     Certain  property 

descended  from  Kunbya  Lall  to  bis  two  sons,  Bhikaree  and 
Bhujrung.  Tbe  former  of  tbe  two  bad  a  son,  Kantoo.  The 
family  was  governed  by  Mitbila  law,  and  therefore,  the  pro» 
perty  being  ancestral,  Kantoo  acquired  an  interest  in  it  by 
his  birth.  Subsequently  to  bis  birth  Bhikaree  executed  a 
bond,  upon  which  judgment  was  obtained,  and  his  share  of 
the  property  was  attached.  To  pay  off  this  judgment  a 
portion  of  the  property  was  sold  by  both  brothers.  It  does 
not  appear  that  Bhikaree's  bond  was  in  any  respect  for  the 
benefit  of  the  family,  or  that  tbe  sale  of  tbe  property  was 
for  tbe  family  benefit,  except  in  so  far  as  it  went  to  satisfy 
the  decree,  and  except  as  to  a  small  portion  which  was 
applied  in  payment  of  Government  revenue.  Kantoo  Lall 
sued  to  set  aside  tbe  sale,  as  not  having  been  made  for  his 
benefit  or  with  his  consent.  A  similar  suit  was  brought  by 
Mahabeer,  the  son  of  Bhujrung.  Tbe  High  Oourt  dismissed 
Mahabeer's  suit,  on  the  ground  that  be  was  not  bom  at  the 
time  tbe  deed  of  sale  was  executed,  but  awarded  to  Kantoo 
Lall  one  half  of  his  father's  sbare.  Tbe  privy  Council  revers- 
ed this  decree.  They  remarked  in  their  judgment, ''  It  is  said 
that  they  (Bhikaree  and  Bhujrung)  could  not  sell  the  pro- 
perty, because  before  tbe  deed  of  sale  was  executed,  Kantoo 
Lall  was  bom,  and  by  reason  of  his  birth,  under  the  Mitbila 
law,  be  had  acquired  an  interest  in  that  property.  Now  it  is 
important  to  consider  what  was  tbe  interest  which  Kantoo 
Lall  acquired.  Did  be  gain  such  an  interest  in  this  property 
as  prevented  it  from  being  liable  to  pay  a  debt  which  his 
father  bad  contracted  ?  If  bis  father  bad  died,  and  had  left 
him  as  his  heir,  and  the  property  had  come  into  his  hands, 
could  he  have  said  that  because  this  was  ancestral  property 
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which  descended  to  his  father  from  his  (grandfather,  it  was 
not  liable  at  all  to  pay  his  father's  debts  J"  They  then 
quoted  the  passage  above  referred  to  (6  M.  I.  A.  421)  and 
proceeded^  ''that  is  an  authority  to  show  that  ancestral 
property  which  descended  to  a  &ther  under  the  Mitakshara 
law  is  not  exempted  from  liability  to  pay  his  debts  because 
a  son  is  born  to  him.  It  would  be  a  pious  duty  on  the  part 
of  the  son  to  pay  his  father's  debts,  and  it  being  the  pious 
duty  to  pay  his  father's  debts,  the  ancestral  property,  in 
which  the  son,  as  the  son  of  his  father,  acquires  an  interest 
by  birth,  is  liable  to  the  father's  debts.  The  rule  is,  as  staled 
by  Lord  Justice  Knight  Bruce,  "  the  freedom  of  the  son  from 
the  obligation  to  discharge  the  father's  debt  has  respect  to 
the  nature  of  the  debt,  and  not  to  the  nature  of  the  estate, 
whether  ancestral  or  acquired  by  the  creator  of  the  debt." 
It  is  necessary,  therefore,  to  see  what  was  the  nature  of  the 
debt  for  the  payment  of  which  it  was  necessary  to  raise 
money  by  the  sale  of  the  property  in  question.  If  the  debt 
of  the  father  had  been  contracted  for  an  immoral  purpose, 
the  son  might  not  have  been  under  any  pious  obligation  to 
pay  it ;  and  he  might  possibly  object  to  those  estates  which 
had  come  to  the  &ther  as  ancestral  property  being  made 
liable  to  the  debt.  That  was  not  the  case  here.  It  was  not 
shown  that  the  bond  upon  which  the  decree  was  obtained 
was  given  for  an  immoral  purpose:  it  was  a  bond  given 
apparently  for  an  advance  of  money,  upon  which  an  action 
was  brought.  The  bond  had  been  substantiated  in  a  Court 
of  Justice ;  there  was  nothing  to  show  that  it  was  given  for 
an  immoral  purpose;  and  the  holder  recovered  a  decree 
upon  it  There  is  no  suggestion  either  that  the  bond,  or  the 
decree,  was  obtained  benamee  for  the  benefit  of  the  father, 
or  merely  for  the  purpose  of  enabling  the  father  to  sell  the 
family  property,  and  raise  money  for  his  own  purpose.  On 
the  contrary,  it  was  proved  that  the  purchase-money  for  the 
estate  was  paid  into  the  bankers  of  the  fathers,  and  credit 
was  given  to  them  with  the  bankers  for  the  amount,  and 
that  the  money  was  applied  partly  to  pay  off  the  decree,  partly 
to  pay  off  a  balance  which  was  due  from  the  fathers  to  the 
bankers,  and  partly  to  pay  Qovernment  revenue ;  and  then 

36 
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there  was  some  small  portion  of  which  the  application  was 
not  accounted  for.  But  it  is  not  because  a  small  portion  is 
unaccounted  for  that  the  son  has  a  right  to  turn  out  the 
bond  fide  purchaser  who  gave  value  for  the  estate,  and  to 
recover  possession  of  it  with  mesne  profits.  Even  if  there 
was  no  necessity  to  raise  the  whole  purchase-money,  the  sale 
would  not  be  wholly  void"  (6). 

§  280b.  This  decision  has  been  followed  in  numerous  cases 
from  all  the  Presidencies,  where  sales  or  mortgages  by  a 
father  for  the  purpose  of  satisfying  antecedent  debts  of  his 
own,  which  were  neither  immoral  on  the  one  hand,  nor 
beneficial  to  the  family  on  the  other,  have  been  held  to  bind 
the  sons'  and  grandsons'  share  in  the  property  as  well  as  the 
Bengal  ruiiogi  Other's  share  (c).  The  Bengal  Court,  however,  takes  a  dis- 
nora  H'd  a^ulu    ^^^^^^^^^  which  seems  to  be  peculiar  to  itself.     They  hold  that 

such  a  transaction  is  valid  against  the  other  members  of  the 
family  as  b^ing  ''an  alienation  for  the  performance  of  indis- 
pensable duties  within  the  meaning  of  para.  29  Chap.  I.  §  1 
of  the  Mitakshara."  But  they  also  hold  that  even  such  an 
alienation,  though  it  binds  minors,  cannot  bind  adults  without 
their  consent  express  or  implied.  Consequently,  that  a  sale  or 
mortgage  by  a  father  to  satisfy  his  antecedent  debt  cannot  per 
se  bind  his  adult  sons,  though  it  would  bind  any  who  were 
minors  at  the  time  {d) .  Practically,  however,  the  Court  seems 
to  get  rid  of  its  own  distinction  by  holding  that  even  in  such  a 
case,  ''  the  property  would  be  bound ;  not  indeed  by  virtue 
of  the  mortgage  but  by  virtue  of  the  father's  debt  antecedent 
to  the  suit  being  enforceable  against  the  joint  ancestral  estate 
and  therefore  against  the  mortgaged  property  as  part  of  it. 
Strictly  speaking,  perhaps,  the  suit  should  be  in  the  form  of  a 
suit  upon  the  mortgage  as  against  the  father,  and  upon  the 
debt  as  an  antecedent  debt  as  against  the  interests  of  the 


(b)  Girdharee  Lall  v.  Ka^xioo  Lall,  1  I.  A.  821,  880  ;  B.  0.  U  B.  L.  B.  187; 
8.  0.  22  Buth.  56 ;  Suraj  Bunsi  Koer  r.  Sheo  Proshad,  6  I.  A.  88;  3.  0.  6  Od. 
148. 

{c)Muddun  Gopal  v.  Mt.  Oowrunhutiy,  15  B.  L.  R.  264;  8.0.  88  Bath. 
865 ;  Adunnoni  v.  Chowdhry,  8  Gal.  1 ;  Ponnappa  t.  Pappuvayyangar,  4  lUd, 
1;  Oangulu  t.  Ancha,  4  Mad.  7^1  Narayana  v.  Nano,  1  Bom.  fttS  j  jmt 
curiam,  Lakihman  r.  Satyahhamahai,  2  Bom.  498;  Kastur  j,  Appa,6hom, 
622  X  Dartu  j.  Bikarmajit,  8  All.  125. 

{a)  Upooroop  t.  LaUa  Bandhjee,  6  Cal.  749,  758 ;  im  Mnthoora  t.  Bootun,  18 
Butb.  80. 
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sons  ill  tlio  joint  anceBtrnl  estate.     But  this  would  be  merely 
matter  of  form  (e)."     Similarly,  though  the  Bengal  Court 
holds  that  tho  rule  laid  down  by  Oirdharee  Lall  r.  Kanioo 
Lall  only  applies  wliore  the  sale  or  mortgage  was  made  in 
consideration  of  a  debt  antecedent  to  the  transaction  purport- 
ing to  deal  with  the  property  (/),  they  practically  arrive  at 
the  same  result  in  cases  where  there  has  been  no  antecedent 
debt,  by  holding  that  the  money,  which  is  the  consideration 
for  the  sale  or  mortgage,  constitutes  a  debt  to  the  purchaser 
or  mortgagee,  which,  in  a  suit  properly  framed  against  the 
son,  might  be  enforced   by  a   decree  directing  the   debt 
to  be  raised  out  of  the  whole  ancestral  estate,  including  the 
mortgaged  property,  and  this  whether  the  son  was  a  minor 
or  an  adult  at  the  time  of  the  transaction  (g).     Where  the 
sons  are  not  parties  to  the  suit,  they  hold  that  such  a  mortgage, 
and  a  decree  directing  a  sale  under  the  mortgage,  is  only 
binding  on  the  father's  individual  interest  {h).     The  Madras 
High  Court  appears  to  take  the  same  view,  but  on  different 
grounds.     They  hold,  in  accordance  with  the  decisions  of  tho 
Privy  Council,  that  a  mortgage  by  a  father  for  a  debt,  neither 
necessary  nor  immoral,  binds  the  son's  interest,  but  that  the 
creditor  who  wishes  to  enforce  it  against  the  son  must  make 
him  a  party  to  the  suit,  so  as  to  give  him  an  opportunity  of 
redemption.     If  he  fails  to  do  so,  they  hold  that  he  is  entitled 
to  set  aside  the  sale,  but  that  his  interest  in  the  property 
will  still  be  bound  for  the  mortgage  debt,  exactly  as  if  the 
sale  had  never  taken  place  (i). 

§  280c.  The  principle  that  a  father  may  bind  his  son's   SalMbeiMv 
interest  in  the  joint  property  by  a  voluntary  alienation,  made  ^  daertef. 

to  discharge  his  own  personal  debt,  applies  a  fortiori  to 
involuntary  sales  in  execution  of  a  decree  of  Court  pro- 
nounced against  him  in  respect  of  such  a  debt.  But  there 
is  a  difference  between  the  cases  which  has  an  important 
bearing  npon  the  rights  of  the  son.     In  case  of  voluntary 

(c)  Loljee  v.  Fakeer,  6  Oal.  136,  188. 

(/)  Supra  (note  c)  6  Cal.  188. 

(g)  Lurhmun  ▼.  Giridhur,  6  Cal.  866,  (F.  B.) ;  Ounga  Proiad  t.  Ajudhiu,  8 

Cal.  181. 

(h)  Purtid  V.  Honnomont  6  Cal.  846. 

(i)  Ponnnppn  t.  /*nppura»/yanf7flr,  4  Mad.  1,W. 
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alienations,  all  the  circumstances  which  led  to  the  alienatioa 
are  open  to  the  Court  which  has  to  adjudicate  upon  it,  whether 
the  purchaser  is  seeking  to  enforce  his  rights  against  the 
son,  or  the  son  is  seeking  to  enforce  them  against  the  pur- 
chaser. But  where  there  has  been  a  sale  under  a  decree, 
the  validity  of  the  debt  bas  been  already  affirmed  as  between 
the  father  and  his  creditor,  and  cannot  be  disputed  by  him 
in  the  execution  proceedings.  The  question  arises,  whether 
the  son,  when  resisting  the  effect  of  the  sale  as  binding  his 
own  interest,  can  show  that  the  debt  which  was  the  found- 
ation of  the  decree,  though  valid  as  against  his  father,  was 
invalid  as  against  himself.  Upon  this  point  there  have  been 
two  very  important  decisions  of  the  Privy  Council. 
Muddun  ThcL-  §  280d.  In  the  first  case  a  son  sought  to  set  aside  a  sale 
2^7'    ^  made  under  a  decree  of  Court  against  his  &ther,  the  debt 

not  being  for  the  family  benofit  on  one  hand,  nor  immoral 

on  the  other.     The  Judicial  Committee  held  that  he  had 

FnrchftBer  need   no  such  right.     They  said,  "  It  appears  that  Muddun  Mohun 

yond  d*e^e!**'    Thdkoor  purchased  at  a  sale  under  an  execution  of  a  decree 

against  the  two  fathers.  He  found  that  a  suit  had  been 
brought  against  two  fathers;  that  a  Com*t  of  Justice  had  given 
a  decree  against  them  in  favour  of  a  creditor ;  that  the  Court 
had  given  an  order  for  this  particular  property  to  be  put  up 
for  sale  under  the  execution ;  and  therefore  it  appears  to 
their  Lordships  that  he  was  perfectly  justified,  within  the 
priuQJplQ  of  the  case  which  haii  already  been  referred  to 
in  6th  Moore's  Indian  appeal  cases  (&),  in  purchasing  the 
property,  and  paying  the  purchase  money  honcL  fide  for 
the  purchase  of  the  estate.  At  p.  423  of  the  report.  Lord 
Justice  Knight  Bruce  says,  ''  the  power  of  the  manager  for 
an  infant  heir  to  charge  an  estate  not  his  own  is  under  the 
Hindu  law  a  limited  and  qualified  power.  It  cau  only  be 
exercised  rightly  in  a  case  of  need,  or  for  the  benefit  of  the 
estate.  But  whore  in  the  particular  instance  the  charge  is 
one  that  a  prudent  owner  would  make  in  order  to  benefit 
the  estate,  the  bona  fide  lender  is  not  affected  by  the  pre- 
cedent mismanagement  of  the  estate.     The  actual  pressure 


(A)  Hunoomanper«aii(i r.  ifr  Bdhooe^i  8>  C.  18  Buth.ai  (uotc). 
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on  the  estate,  the  danger  to  be  averted,  or  the  benefit  to  bo 
conferred  upon  it  in  the  particular  instance,  is  the  thing  to 
be  regarded.  But,  of  course,  if  that  danger  arises  or  has 
arisen  from  any  misconduct  to  which  the  lender  is  or  has 
been  a  party,  he  cannot  take  advantage  of  his  own  wrong 
to  support  a  charge  in  his  own  favour  against  the  heir, 
grounded  on  a  necessity  which  his  wrong  has  helped  to 
cause."  The  same  rule  has  been  applied  in  the  case  of  a 
purchaser  of  joint  ancestral  property.  A  purchaser  under 
an  execution  is  surely  not  bound  to  go  back  beyond  the 
decree  to  ascertain  whether  the  Court  was  right  in  giving 
the  decree,  or,  having  given  it,  in  putting  up  the  property 
for  sale  under  an  execution  upon  it.  It  has  already  been 
shewn  that  if  the  decree  was  a  proper  one,  the  interest  of  the 
sons,  as  well  as  the  interest  of  the  fathers,  in  the  property, 
although  it  was  ancestral,  were  liable  for  the  payment 
of  the  father's  debts.  The  purchaser  under  that  execution, 
it  appears  to  their  Lordships,  was  not  bound  to  go  further 
back  than  to  see  that  there  was  a  decree  against  those  two 
gentlemen ;  that  the  property  was  property  liable  to  satisfy 
the  decree,  if  the  decree  had  been  properly  given  against 
them  ;  and,  having  inquired  into  that,  and  having  hand  fide 
purchased  the  estate  under  the  execution,  and  hand  fide  paid 
a  valuable  consideration  for  the  property,  the  plaintiffs  are 
not  entitled  to  come  in,  and  to  set  aside  all  that  has  been 
done  under  the  decree  and  execution,  and  recover  back  the 
estate  from  the  defendant."  (I) 

§  280s.  It  is  evident  that  the  general  principle  laid  down 
in  this  judgment  went  very  much  beyond  the  necessities  of 
the  case.  Even  if  the  son  had  been  allowed  to  rip  up  the 
decree,  it  appears  that  the  evidence  showed  the  debt  to  have 
been  one  which  he  was  liable  to  pay,  at  all  events  after  his 
father's  death,  and  therefore  the  sale  to  satisfy  it  came 
within  the  ruling  in  Oirdharee  Lall  v.  Kantoo  LalL  But 
it  might  happen  that  the  debt  was  contracted  for  purposes 
which  would  prevent  its  binding  the  son.     These  circum- 


(0  Mmlivn  Thakr^r  t.   Kantoo  Lall,  1  I.  A.  321,  WS  j  8.  C  14  B.  L.  R.  197; 
B.  C.  23  Snth.  56. 
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stances  might  fail  to  afford  any  defence  to  an  action  against 

the  father,  or  they  might  not  be  set  up  by  the  father.     In 

either  case  the  decree  would  have  been  a  proper  one  as 

against  the  father,  and  properly  enforced  against  his  interest 

in  the  property.     But  when  the  creditor  tried  to  enforce  it 

against  the  son's  interest  also,  would  the  son  be  allowed  to 

show  that  although  the  decree  was  properly  given  against 

the  debtor,  the  property,  that  is  the  son's  interest  in  it,  was 

not  property  pliable  to  satisfy  the  decree  ?     In  other  words, 

can  he  show  that  the  facts  do  not  exist  which  would  entitle 

the  creditor  to  seize  the  property  of  B.  in  execution  of  a 

personal  decree  against  A.  f  A  later  decision  of  the  Judicial 

Committee  seems  to  show  that  he  cannot  do  even  this  as 

against  a  bond  fide  purchaser  at  the  execution  sale,  who  has 

Effect  of  noUoo   no  notice  of  the  original  taint  affecting  the  debt.   In  that  case 

immoral^  ^^     ^^^  ^^^^  8^^^  ^o  Set  aside  a  sale  of  joint  property  made  to 

Suraj  Bufiii       the  defendant  in  execution  of  a  decree  against  the  father. 

Proshad^^^      The  lowor  Courts  found  that  the  debt  was  not  for  the 

benefit  of  the  family,  and  that  the  money  borrowed  was 
spent  by  the  father  for  immoral  purposes.  The  High  Court 
upon  these  findings  held  that  although  the  original  creditor 
could  not  have  enforced  his  claim  against  the  sons,  the  pur- 
chaser at  the  sale,  having  purchased  bond  fide  for  value 
without  notice,  was  entitled  to  hold  the  property  {i*eo  of 
all  claims  by  the  sons.  For  this  view  they  relied  upon  the 
decision  last  cited.  The  Judicial  Committee  quoted  the 
passage  already  set  out,  remarking  that  they  desired  to  say 
nothing  which  could  be  taken  to  affect  the  authority  of 
Muddun  Thalioor'a  case,  or  of  the  cases  which  might  have 
since  been  decided  in  India  in  conformity  with  it.  They  sum- 
marised the  judgments  in  that  case  and  in  the  kindred  case 
of  Oirdharee  Lull  v.  Kantoo  Lull  as  being  '^undoubtedly 
an  authority  for  these  propositions ;  Ist,  that  where  joint 
ancestral  property  has  passed  out  of  a  Joint  Family,  either 
under  a  conveyance  executed  by  a  father  in  consideration  of 
an  antecedent  debt,  or  in  order  to  raise  money  to  pay  off  an 
antecedent  debt,  or  under  a  sale  in  ozocution  of  a  doci*oe  for 
the  father's  dobt^  his  sons,  by  reason  of  their  duty  to  pay 
their  father's  debts,  cannot  recover  that  property,  unless  they 
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show  that  the  debts  were  contracted  for  immoral  purposes, 
and  that  the  purchasers  had  notice  that  they  were  so  con- 
tracted ;  and  2ndly,  that  the  purchasers  at  an  execution  sale, 
being  strangers  to  the  suit,  if  they  have  not  notice  that  the 
debts  were  so  contracted,  are  not  bound  to  make  inquiry 
beyond  what  appears  on  the  face  of  the  proceedings."  Their 
Lordships,  however,  proceeded  to  distinguish  the  case  before 
them  from  that  of  Muddun  Thakoor,  on  the  ground  of  notice, 
actual  or  constructive,  of  the  plaintiff's  objections  before  the 
sale,  by  virtue  of  which  the  respondents  must  be  held  to  have 
purchased  with  knowledge  of  the  plaintiff^s  claim,  and  sub- 
ject to  the  result  of  the  suit  to  which  the  plaintiffs  had  been 
referred.  It  followed,  therefore,  that  as  against  them,  as 
well  as  against  the  original  creditor,  the  plaintiffs  had  estab- 
lished that  by  reason  of  the  nature  of  the  debt  neither  they 
nor  their  interests  in  the  joint  ancestral  estate  were  liable 
to  satisfy  their  father's  debt  (w). 

It  certainly  does  appear  singular  that  a  purchaser  under 
a  decree  should  be  entitled,  as  against  third  parties,  to  assume 
the  existence  of  a  state  of  facts  which  was  not,  and  perhaps 
could  not  have  been,  adjudicated  upon  in  the  suit  which  led  to 
the  decree.  The  primary  effect  of  a  personal  decree  against 
a  father  is  to  bind  his  interest  alone.  It  might  be  imagined 
that  a  purchaser  under  such  a  decree,  who  claimed  to  extend 
its  operation  to  the  interests  of  others,  would  have  to  make 
out  such  facts  as  would  warrant  its  extension.  Even  if  it 
were  held  that  he  started  with  a  presumption  in  his  favour, 
it  might  have  been  thought  that  the  presumption  would  have 
been  rebuttable.  The  judgments  of  the  Privy  Council  have, 
however,  established  a  contrary  rule.  It  is  probable  that 
for  the  future  the  sons  will  always  give  notice  before  sale 
that  the  debts  were  of  an  immoral  character,  and  so  bring 
themselves  within  the  ruling  in  Surnj  Bxinsi  Koer's  Case. 

§  281 .  A  father's  debts  are  a  first  charge  upon  the  inherit-  Mode  of  ftdjatU 
ance,  and  must  be  paid  in  full  before  there  can  be  any  surplus  "**°  ' 
for  division  (n).     As  between  the  parceners  themselves,  the 


(m)  Suraj  Buntti  Koer  ▼.  Sheo  Pronhad,  6  I.  A.  88,  106,  108 ;  8.  C.  6  Cal.  148. 
(»i)  Namda.  xiii.  §  82  ;  Daya  Bhaga,  i.  §  47,  48 ;  V.  May.,  !?.§«;  T^^^<^' 
chflwrl  T.  Rtth  Ram,  3  Mad.  H.  C.  177,  181. 
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Obligation 
arising  from 
pofseteion  of 
Mieto. 


barthen  of  the  debts  is  to  be  shared  in  the  same  proportion 
as  the  benefit  of  the  inheritance.  But,  except  by  special 
arrangement  with  the  creditors,  the  whole  property,  and  all 
the  heirs  are  liable  jointly  and  severally  (o).  Where,  how- 
ever, a  father  has  separated  from  his  sons,  the  whole  of  his 
property  will  descend  at  his  death  to  an  after-bom  son. 
Therefore  all  debts  contracted  by  him  subsequent  to  the 
partition  will  in  the  first  instance  be  payable  by  that  son. 
But  Jagannatha  is  of  opinion  that  even  in  such  a  case,  if  the 
after-bom  son  has  not  property  sufficient  to  pay  the  debts, 
they  should  be  discharged  by  the  separated  sons  (p).  This 
would  certainly  have  been  the  case  under  the  old  law,  when 
the  possession  of  assets  was  not  necessary  in  order  to  fender 
the  sons  liable.  But  it  is  probable  that  a  different  view 
would  be  taken  now,  when  the  creditor  must  show  that  the 
son's  estate  has  been  enlarged  by  the  death,  to  the  full  extent 
of  the  liability  attempted  to  be  imposed. 

§  282.  Secondly,  the  obligation  to  pay  the  debts  of  the 
person  whose  estate  a  man  has  taken  is  declared  with  equal 
positiveness.  It  does  not  rest,  as  in  the  case  of  sons,  upon 
any  duty  to  relieve  the  deceased  at  any  cost,  but  upon  the 
broad  equity  that  he  who  takes  the  benefit  should  take  the 
burthen  also  (q).  And  it  is  evident  that  this  obligation  at- 
tached whether  the  property  devolved  upon  an  heir  by  oper- 
ation of  law,  or  whether  it  was  taken  by  him  voluntarily, 
as  an  executor  de  son  tort  as  an  English  lawyer  would  say ; 
for  the  liability  is  said  to  arise  equally  whether  a  man  takes 
possession  of  the  estate  of  another  or  only  of  his  wife.  As 
Narada  says,  '*  He  who  takes  the  wife  of  a  poor  and  sonless 
dead  man  becomes  liable  for  his  debts,  for  the  wife  is  con- 
sidered as  the  dead  man's  property"  (r).     Even  the  widow 


Vll 


(o)  Katyiyana,  I  Dig.  291  ;  Nanuia.  ill  §  2;  Vishnu,  1  Dig.  288:  D.  K.  8. 
ii.  $  20— 28 1  2  Stiu.  II.  L.  283. 
(p)  Vriliaapati.  I  Dig.  27U;  D.  K.  8.  r.  §  10—18. 
\q)  **  lie  who  boa  recoivod  tho  ostato  of  a  proprietor  learing  no  iod,  miist  pay 


the  debit  of  the  ettate,  or,  on  failure  of  him.  the  person  who  takee  the  wife  of 


Qautoma,  cited  2  W.  MaoN.  281 ;  1  Dig.  314. 
(r)  Narada,  iii.  §  21—20 ;  ante,  §  OV. 
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18  not  bonnd  to  pay  her  husband's  debts,  unless  she  is  his  heil*,  ^WiThlDm 
or  has  promised  to  pay  them,  or  has  been  a  joint  contractor  poM«nioii  of 
with  him  {$), 

"  Assets  are  to  be  pursued  into  whatever  hands.  See 
Narada,  cited  by  Jagannatha,  1  Dig.  272.  And  innumer- 
able other  authorities  may  be  cited  were  it  requisite  in  so 
plain  a  case. "  This  is  the  remark  of  Mr.  Colebrooke, 
approving  of  a  Madras  pandit's  futtoah,  that  where  uncle 
and  nephew  were  undivided  members,  and  the  nephew  bor- 
rowed money  and  died,  leaving  his  property  in  the  hands  of 
the  uncle's  widow,  she  might  be  sued  for  the  debt  (t).  So 
in  Bombay,  a  suit  was  maintained  on  an  account  current 
with  a  deceased  debtor  against  his  widow  and  three  other 
persons,  strangers  by  family,  on  the  ground  that  they  had 
taken  possession  of  his  property,  but  they  were  held  only 
liable  to  the  extent  to  which  they  became  possessed  of  the 
property  (u).  Similarly  in  Madras,  where  a  suit  was  brought 
against  the  representatives  of  two  deceased  co-debtors  to 
recover  a  debt  incurred  for  family  purposes,  it  was  decided 
that  the  son-in-law  of  one  of  the  deceased  co-debtors  and 
his  brothers  were  properly  joined  as  defendants,  on  the 
ground  that  they,  in  collusion  with  the  widow  of  the  deceas- 
ed, had,  as  volunteers,  intermeddled  with,  and  substantially 
possessed  themselves  of,  the  whole  property  of  the  family  of 
the  deceased  co-debtor  (v).  In  each  of  these  cases  the 
person  in  possession  of  the  property  held  it  without  any 
title  or  consideration,  like  an  executor  de  son  tort  in  England. 
On  the  other  hand,  in  a  Madras  case,  where  the  plaintiff 
sued  on  a  bond  by  the  6rst  defendant's  husband,  and  joined 
the  second  defendant,  his  son-in-law,  as  being  in  possession 
of  the  property,  and  judgment  was  given  against  both,  the 
Budr  Court  reversed  the  decision  against  the  second  defend- 
ant, observing,  ''that  he  is  not  in  the  line  of  the  first 
defendant's  husband's  heirs,  and  that   although  property 


(/•)  Naradfl,  iil  §  17 ;    Yajoaralkyft,  Vialina,  1  Dig.  818 ;  KMij%nam,  1  Dig. 
816 ;  2  W.  MacN.  283.  286. 
(t)  2  8trA.  H.  L.  282. 

(u)  h'upurchund  ▼.  Dadahhoy,  Morrif,  Pt  11.  126. 
(•)  Magaluri  t.  Narayana^  8  Mad-  859. 

97 


290  LIABILITY    OF   HEIB   FOB 

derived  by  liim  from  the  deceased  debtor  may  in  execution  be 
made  liable  for  the  debt,  his  possession  of  the  property  does 
not  render  him  personally  responsible'^  {w) .  Now,  if  a  decree 
had  been  obtained  during  his  lifetime  against  the  debtor,  it 
might,  of  course,  have  been  executed  against  his  property 
in  the  hands  of  the  son-in-law.  But  it  is  difficult  to  see  in 
what  way  the  property  could  have  been  got  at  in  the  hands 
of  the  second  defendant,  except  by  a  suit  to  which  he  was  a 
party  {x).  In  a  suit  against  the  widow  she  could  only  have 
been  made  liable  to  the  extent  of  the  assets  she  had  received. 
According  to  English  law,  an  administratrix  might  also  be 
made  liable  to  the  extent  of  the  assets  which,  but  for  her 
vfilful  default,  she  might  have  received,  and  if  she  chose  to 
leave  tliem  in  the  hands  of  her  son-in-law,  this  would  be  a 
wilful  default.  But  I  doubt  whether  a  Hindu  widow  is 
bound  to  bring  suits  against  third  parties  to  recover  assets 
for  the  benefit  of  creditors  (y).  It  seems  to  me  that  the 
son-in-law  was  properly  joined  in  order  to  enable  him  to 
show  that  he  had  no  property  of  the  deceased,  or  that  be 
held  the  property  for  value.  And  so  in  Calcutta,  where  the 
half-brother  of  the  deceased  was  sued  jointly  with  his  sons 
for  a  debt,  the  Court  held  that  he  could  not  be  liable  as 
heir,  which  he  manifestly  was  not,  but  that  he  would  have 
been  liable  if  it  had  been  shown  that  )ie  had  possessed  him- 
self of  any  of  the  property  of  the  deceased  (z). 
LiabiiitT  u  §  283.  In  some  early  cases  this  principle  was  pushed  so 

perional.  j^^,  ^^^^^  -^  ^^  even  held  that  an  heir  could  not  alienate 

property  which  had  descended  to  him,  whilo  the  debts  of  the 

deceased  wore  unpaid.     That  is,  that  a  simple  debt  immedi- 

D  bt«  t       ately  on  death  acquired  all  the  force  of  a  specific  mortgage 

charge  upon  the   (a).     But  this  view  lias  been   denounced  by  more  recent 

decisions,  and  it  is  now  hold, ''  that  the  property  of  a  deceased 
Hindu  is  not  so  hypothecated  for  his  debt  as  to  preveut  his 


(w)  Amanchi  v.  Manchirax^  Mad.  Dec.  of  18C1,  73. 

(x)  Soevott,  §  551. 

<!/)  See  2  W.  MacN.  286,  where  a  man  left  a  widow,  who  was  clearly  LU  heir. 
But  hU  father  and  l»rother«  appropriated  hit  property.  The  pandit  aaid  that 
they  and  not  the  widow  were  bound  to  pay  his  dehta. 

{z)  Rampet'tah  v.  Oojoeekishen,  Sev.  101. 

(a)  Luqgah  v.  Trivibuck,  Bom.  Bel.  Rep.  88 ;  KUhundans  v.  Keithoo  Wulud, 
Morrii,  Ft.  II.  108. 
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heir  from  disposing  of  it  to  a  third  party,  or  to  allow  a 
creditor  to  follow  it,  and  take  it  out  of  the  hands  of  a  third 
party,  who  has  purchased  in  good  faith  and  for  valuable 
consideration.  The  creditor  may  hold  the  heir  personally 
liable  for  the  debt,  if  he  have  alienated  the  property,  but  he 
cannot  follow  the  property"  (b).  The  same  ruling  has  been 
applied  by  tlio  High  Court  of  Bengal,  in  a  case  where  it  was 
attempted  to  make  a  devisee  liable  for  the  debts  of  the  tes- 
tator, in  respect  of  his  possession  of  part  of  the  estate.  The 
Court  held  that  no  such  liability  attached,  whether  his  pos- 
session had  commenced  before  the  death  as  by  gift,  or  after 
the  death  as  by  bequest  (c).  The  case  was  argued  purely  upon 
principles  of  English  law,  which,  of  course,  had  little  bearing 
upon  the  point.  It  has,  however,  been  held  in  Madras,  that 
a  voluntary  transfer  of  property  by  way  of  gift,  if  made  bonA 
fide,  and  not  with  the  intention  of  defrauding  creditors,  is 
valid  against  creditors  (ri).  What  the  deceased  could  have 
done  during  his  life,  it  would  probably  be  held,  he  could  also 
do  by  will,  unless  a  specific  lien  had  attached  to  the  property. 
And  so  a  gift  by  the  heir  would  probably  also  be  held  valid 
in  favour  of  the  donee,  though,  of  course,  such  a  gift  would 
in  no  degree  lessen  his  own  liability  to  the  creditors  (§  276). 
The  Bombay  High  Court,  in  Jamiyatram  v.  Parbhudas  (e), 
says  that  Mr.  Colebrooke  laid  the  proposition  down  too 
broadly  that  the  assets  of  the  debtor  may  be  pursued  into 
whatsoever  hands  they  may  come,  and  they  rather  indicate 
an  opinion  that  this  rule  only  applies  to  those  who  take  the 
inheritance  as  heirs.  The  case  before  them,  however,  was 
one  of  a  purchaser  for  value.  There  is  nothing  to  show  that 
they  would  have  exonerated  a  person  who  took  the  estate 
after  the  death  by  his  own  voluntary  act,  and  without  a  title 


(b)  Unnopooma  r.  Ounga^  2  Satb.  290  ;  Jamivairam  t.  Parhhudoi^  0  Bora. 
H.  O.  116  ;  LakMhman  ▼.  aara»vatibai.\2  Bom.  H.  C  78.  Asio  what  oiream- 
■UncM  will  negatire  good  faith,    see  Ureender  ▼.  Maekintoth,  4  Gal.  S97> 

(c)  Ram  OoUum  r.  Uomethf  21  Suth.  155.  A  contrary  opinion,  alio  founded 
upon  arffumentt  drawn  from  English  statntct,  waa  eipremed  by  Pont^f**,  J., 
io  Oreender  v.  Mackinto$hf  4  Cal.  897.  Tho  caae  waa  ultimately  decided  upon 
the  law  of  Limitation. 

(d)  Onanahhai  w.  Srinivoia,  4  Mad.  H.  0.  84. 

(e)  9  Bom.  H.  0.  116. 
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derived  either  from  the  deceased^  or  from  the  representa- 
tives  of  the  deceased. 
Liability  of  co-  §  284.  Another  question  arises^  how  far  the  liability  to 
Ey'iurvivorghlp'  p&y  debts  out  of  assets  prevails  against  the  right  of  survi- 
vorship^ in  cases  where  the  debtor  does  not  stand  in  the 
relation  of  paternal  ancestor  to  the  heir.  In  this  case  the 
moi*al  and  religious  obligation  has  vanished^  and  it  is  a  mere 
conflict  of  two  legal  rights.  It  will  be  seen  hereafter  (§  311) 
that  in  cases  under  the  Mitakshara  law  there  is  a  strong 
body  of  authority  in  favour  of  the  view^  that  an  undivided 
coparcener  cannot  dispose  of  his  share  of  the  joint  property, 
unless  in  a  case  of  necessity,  without  the  consent  of  his 
coparceners.  But  it  may  now  be  taken  as  settled  by  the 
Privy  Council,  that  even  if  this  be  so,  still  a  creditor  who 
has  obtained  a  judgment  against  him  for  his  separate  debt 
may  enforce  it  during  his  life  by  seizure  and  sale  of  his 
undivided  interest  in  the  joint  property  (/).  But  that  deci- 
sion left  open  the  further  question,  whether  the  creditor 
loses  his  rights  against  the  undivided  share  of  the  debtor, 
if  the  latter  dies  before  judgment  against  him,  and  seizure 
in  satisfaction  of  it  f  In  other  words,  do  those  who  take  by 
survivorship  take  subject  to  the  equities  existing  between 
their  deceased  co-sharer  and  his  creditors  f  I  say  equities, 
because  it  is  quite  clear  that  a  debt  is  not  a  lien,  but  only  a 
cause  of  action  which  may  be  enforced  by  way  of  execution. 
This  question  after  being  decided  against  the  creditor  by 
the  High  Courts  of  Bombay,  Madras,  and  the  North-west 
Provinces,  has  now  been  definitely  settled  in  the  same  way 
by  the  Privy  Council. 
CaMf  ia  India.         §  285.  The  first  case  in  which  the  point  arose  directly  for 

decision  was  in  the  North-west  Provinces  (g).  There  the 
share  of  Mahadev  in  a  house,  which  was  undivided  family 
property,  was  attached  in  his  lifetime,  under  a  decree 
obtained  against  him  for  his  separate  bond.  He  died  before 
any  sale  under  the  attachment.     The  High  Court  affirmed 


(/)  Deendyal  y.  Jugdeep,  4  I.  A.  2-17;  S.  C.  3  Oal.  108.    Ai  to  ibe  mode  of 
tnforoing  Buoh  a  d«cree.  tee  po»t,  809. 
(y)  Ooor  Perthad  v.  Sheodeen,  4  N.  W.  P.  187. 
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tlio  ruling  of  the  Courts  below,  which  discharged  the  attach- 
ment on  the  gronnd  that  Mahadev  at  his  death  'Meft  no 
right  at  all  in  the  honsOi  and  that  there  was  nothing,  there- 
fore,  in  connection  with  it  which  was  liable  to  be  sold*'  for 
the  purpose  of  satisfying  the  plaintiff's  claim.  The  principle 
of  this  decision  was  followed  in  Bombay  in  the  case  of 
Udaram  ▼.  Ranu  {h).  There  a  father  and  son  were  in  pos* 
session  of  a  shop  which  was  ancestral  property.  The  son 
contracted  a  separate  debt  and  died,  and  the  creditor 
obtained  a  decree  against  the  father  and  widow  for  payment 
of  the  debt  '^  out  of  the  property  and  effects''  of  the  deceased 
son,  and  then  sued  the  father  for  a  declaration  that  the  son's 
share  of  the  shop  was  liable  in  the  father's  hands  for  the 
son's  debt.  The  High  Court  held  that  no  such  declaration 
could  bo  made.  After  reviewing  and  approving  of  the  cases 
which  decided  that  an  undivided  Hindu  might  sell  his  share, 
and  that  it  might  be  seized  in  execution  during  his  lifetime, 
and  admitting  that  the  divided  or  separate  estate  of  a  Hindu 
would  bo  liable  to  be  sold  after  his  death  in  execution  of 
a  decree  against  his  heir,  they  noticed  the  doctrine  that, 
except  in  certain  special  cases,  the  whole  of  the  undivided 
family  estate  would  be,  when  in  the  hands  of  the  sons  or 
grandsons,  liable  to  the  debts  of  the  father  or  grandfather. 
They  then  pointed  out  that  '*  there  is  not  any  authority  for 
the  converse  of  that  proposition,  viz.,  that  the  father  or 
g^ndfather  is  responsible  for  the  debts  of  the  son  or  grand- 
son independently  of  the  receipt  of  assets."  Finally,  they 
held  that  the  son's  interest  in  the  shop  could  not  be  held  to 
be  assets  in  the  hands  of  the  father,  since  "  the  right  of  the 
son  to  share  in  it,  as  being  ancestral  property,  had  come 
into  existence  at  his  birth  and  it  died  with  him."  The 
Madras  case  was  intermediate  between  the  above  two. 
There  a  decree  had  been  obtained  against  a  member  of  a 
Joint  Family  for  his  separate  debt.  He  died  before  execu- 
tion, and  a  suit  was  then  brought  by  the  decree  holder. 


(h)  11  Bom  H  C.  76  followed  in  Narsinibhai  ▼.  Chenapa,  8  Bon.  479.  See 
aUo  f>tfr  Peacfickf  C.  J.,  in  Sadahart  Profod  t.  Poolbath  Ko0i\  Z  B.  L.  B. 
(F.  B.)  S4— 37  ;  8.  G.  12  Saih.  (F.  B.)  1 }  and  f>er  MitUr,  J.,  €hb%rdh^  ▼. 
8inge$9ur,  7  Gal.  62,  54. 
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against  his  undivided  cousin^  to  enforce  the  decree  against 
the  share  of  the  property  to  which  the  deceased  had  been 
entitled.  The  decisions  in  the  North-west  Provinces  and 
Bombay  were  cited^  aud  the  plaintifiE's  suit  dismissed.  The 
Chief  Justice  said,  ^^  I  am  not  aware  that  it  can  be  contended 
that  the  undivided  interest  of  a  coparcener,  which  passes  by 
survivorship  to  the  other  coparceners  by  his  death,  can  be 
proceeded  against  in  execution.  A  distinction  must  be 
made  between  a  specific  charge  on  the  land,  and  a  general 
decree  which  is  merely  personal.  Every  debt  which  a  man 
incurs  is  not  necessarily  a  cliarge  upon  the  estate,  and  there 
is  no  reason  for  saying  that  a  man  who  has  obtained  judg- 
ment against  an  undivided  member  of  a  Joint  Family,  has 
established  a  charge  upon  tlie  property''(i). 
Frivy  Council  §  ^86.  The  above  cases  were  all  reviewed,  and,  except  as 
docuion.  ^Q  QjjQ  point,  affirmed  by  the  Privy  Council  in  the  case  ok 

Suraj  Bunsi  Koer  v.  8heo  Proahad  (k),  ah'eady  referred  to. 
There  the  Court  held  that  the  father's  debt  as  being  of  an 
immoral  character,  was  not  binding  upon  the  sons,  and  that 
the  purchaser  under  the  decree  was  affected  with  notice  of 
the  fact,  so  that  ho  could  claim  no  protection  under  the 
decree.  The  result  was  that  the  special  habiUty  of  the  sons 
for  their  father's  debt  was  swept  away,  and  depended  solely 
upon  their  possession  of  assets.  On  the  other  hand,  the  case 
agreed  with  that  in  the  North-west  Provinces,  and  differed 
from  those  in  Madras  and  Bombay  in  this  respect,  that  the 
sale  after  the  father's  death  had  taken  place  in  pursuance 
of  an  attachment  and  order  for  sale  during  his  life.  Upon 
this  state  of  facts  their  Lordships  said,  ''The  question 
remains,  whether  they  (the  purchasers)  are  entitled  to  any 
and  what  relief  as  regards  the  father's  share  in  this  suit  f 
It  seems  to  be  clear  upon  the  authorities,  that  if  the  debt 
had  been  a  mere  bond  debt,  not  binding  on  the  sons  by 
virtue  of  their  liability  to  pay  their  father's  debts,  and  no 
sufficient  proceedings  had  been  taken  to  enforce  it  in  the 
father's  lifetime,   his  interest  in  the  property  would  have 


(i)  Koopookonan  w.  Chinnayan,  1  Mad.  Law  Reporter,  68. 
(fc)  6  I.  A.  88, 108 }  S.  C.  6  Oul.  148;  ante,  §  §  270,  280. 


ON    GROUND    OF   AQENOY.  295 

survived  on  Lis  death  to  It  is  sons^  so  that  it  could  not  after- 
wards bo  reached  by  the  creditor  in  their  hands.     On  the 
other  hand^  if  the  law  of  the  Presidency  of  Fort  William  were 
identical  with  that  of   Madras^  the  mortgage  executed  by 
Adit  Sahai  (the  father)  in  his  lifetime,  as  a  security  for  the 
debt,  might  operato  after  his  death  as  a  valid  charge  upon 
Mouzah  Bissnmhhnrpore   to    the  extent   of  his  own  then 
share.     The  difficulty  is  that,  so  far  as  the  decisions  have 
yet  gone,  the  law,  as  understood  in  Bengal,  does  not  recog- 
nise the  validity  of  such  an  alienation.     Their  Lordships  are 
of  opinion  that  it  is  not  necessary  in  this  case  to  determine 
that  vexed  question,  which  their  former  decisions  have  hither- 
to left  open.     They  think  that,  at  the  time  of  Adit  8ahai^$  AiUohmMi 
death,  the  execution  proceedings  under  which  the  Mouzah      "    «■*•*•• 
had  been  attached  and  ordered  to  be  sold  had  gone  so  far  as  to 
constitute,  in  favour  of  the  judgment  creditor,  a  valid  charge 
upon  the  land,  to  the  extent  of  Adit  SaliaVs  undivided  share 
and  interest  therein,  which  could  not  bo  defeated  by  his 
death   before  the  actual  sale.     They  are   aware  that   this 
opinion  is  opposed  to  that  of  the  High  Court  of  the  North- 
west Provinces  (J),  already    referred  to.     But  it  is  to  be 
observed  that  the  Court  by  which  that  decision  was  passed 
does  not  seem  to  have  recognised  the  seizable  character  of 
an  undivided  share  in  joint  property,  which  has  since  been 
established  by  the  before  mentioned  decision  of  this  tribunal 
in  the  case  of  Deendyal  (m).     If  this  be  so,  the  effect  of  the 
execution  sale  was  to  tiiinsfer  to  the    respondents   the  un- 
divided share  in  the  Mouzah,  which  had  formerly  belonged 
to   Adit  Sahai  in  his  lifetime;  and  their  Lordships  are  of 
opinion  that,   notwithstanding  his  death,  the   respondents 
are  entitled  to  work  out  the  rights  which  they  have  thus 
acquired  by  means  of  a  partition.** 

§  287.  The  third,  and  only  remaining,  ground  of  liability   OMetofafooey, 
is  that  of  agency,  express  or  implied.     Mere  relationship, 
however  close,  creates  no  obligation.     Parents  are  not  bound 
to  pay  the  debts  of  their  son,  nor  a  eon  the  debt  of  his 

(0  Onor  rrrnhadU.  Shendeen;^  N.  W.  P.  187. 
(m)  4  1.  A.  217;  8.  C.  8  Cal.  198. 
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Caiei  of  agency,  mother.     A  husband  is  not  bound  to  pay  the  debts  of  his 

wife^  nor  the  wife  the  debts  of  her  husband  (n).  Still 
less^  of  course^  can  any  member  of  a  family  be  bound  to  pay 
the  debts  of  a  divided  member,  contracted  after  partition, 
for  such  a  state  of  things  wholly  negatives  the  idea  of 
agency  (o).  It  would  be  different  if  he  had  become  the 
heir  of  the  debtor,  or  taken  possession  of  his  assets.  On 
the  other  hand,  all  the  members  of  the  family,  and  therefore 
all  their  property,  divided  or  undivided,  will  be  liable  for 
debts  which  have  been  contracted  on  behalf  of  the  family 
by  one  who  was  authorised  to  contract  them  (p).  The  most 
common  case  is  that  of  debts  created  by  the  manager  of  the 
family.  He  is,  ex  officio,  the  accredited  agent  of  the  &unily, 
and  authorised  to  bind  them  for  all  proper  and  necessary 
purposes,  within  the  scope  of  his  agency  (q).  But  the  liabi- 
lity of  the  family  is  not  limited  to  contracts  made,  or  debts 
incurred  by  him.  ''  The  householder  is  liable  for  whatever 
has  been  spent  for  the  benefit  of  the  &mily  by  the  pupil, 
apprentice,  slave,  wife,  agent,  or  commissioned  servant''  (r). 
Of  course,  this  implies  that  the  persons  referred  to  have  acted 
either  with  an  express  authority,  or  under  circumstances  of 
such  pressing  necessity  that  an  authority  may  be  implied. 
Narada  says,  ''Debts  contracted  by  the  wife  never  fall 
upon  the  husband,  unless  they  were  contracted  for  nocee- 
saries  at  a  time  of  distress,  for  the  household  expenses  have 
to  be  defrayed  by  the  man  "  (a),  A  fortiori  the  husband  is 
liable  for  any  debts  contracted  by  a  wife  in  a  business 
which  he  has  assigned  to  her  to  manage  (t).  And  on  the 
same  principle  it  has  been  stated  "  that  persons  carrying  on 


(n)  Nanda,  iii.  1 11, 17,  19  ;  TainaTalkya,  Viahnu,  1  Dig  818 ;  YrihaapaU,  1 
Dig.  816  i  Katyayaua,  1  Dig.  817 ;  Mootooeoomarappa  ▼.  ninnoo.  Mad.  DeoT  of 
1855.  188. 

(o)  Narayana  t.  Rayappa,  Had.  Deo.  of  1860,  61. 

(p)  Mana,  ?iii.  §  166.  I  presamo  tbat  aa  io  the  oaae  of  parineraLip  debts,  the 
joiot  property  would  bo  primarily  liable,  aud  the  separate  property  only  in  oaae 
it  proved  iosufficieot. 

(q)  Wbat  are  euch  necessary  purposes  will  be  oxamiood  fully  in  Uie  next 
chapter.  §  800. 

(r)  Narada,  iu.§  12,  18;  Vishnu,  1  Dig.  295:  Manu.  ?iii.  §  167:  Yajnatal' 
kya,  1  Dig.  818:  Katvayana,  1  Dig.  296,  819  ;  1  W.  MacN.  2S6. 

(j)  Narada,  iii.  §  19. 

(/)  Yajnavolkya,  Vnhaspaii,  1  Dig.  817,  818;  2  W.  MacN.  278,  281. 
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a  family  business^  in  the  profits  of  which  all  the  members 
of  the  family  wonld  participate,  must  have  authority  to 
pledge  the  Joint  Family  property  and  credit  for  the  ordinary 
purposes  of  the  business.  And,  therefore,  that  debts  honestly 
incurred  in  carrying  on  such  business  must  over-ride  the 
rights  of  all  members  of  the  Joint  Family  in  property 
acquired  with  funds  derived  from  the  joint  business"  (u). 
But  debts  contracted  by  any  individual  member  of  a  Joint 
Family,  for  his  own  personal  benefit,  will  not  bind  the  family 
property  (v).  It  is  said,  however,  that  a  subsequent  pro- 
mise by  one  member  of  a  family  to  pay  the  individual  debt 
of  another  member,  previously  contracted,  would  bind  him 
(tr).  But  such  a  promise  would  now  be  held  invalid  for 
want  of  consideration  (»). 


(u)  Per  PontiffXt  J.,  Unrry  llohun  t.  Shonatun^  1  Cal.  276. 
(tr)  VMrnvpen  w.  Brunton,  Mad.  Dec  1860,  121 1  8oobraman§ya  w.  ParoonH* 
liappn.  Blad.  Dee.  of  1851,  129;   V^nkatoiami  r.  Kuppaiuan^  1  Mad.  354. 
(w)  Narmda,  Hi.  §  17 ;  Vrihaipaii,  Katyayiina,  1  Dig.  819,  817- 
{X)  Indian  Contract  Act  (IX  of  1872),  ■.  25. 


88 


CHAPTER  X. 

ALIINATI0N8. 

DiTuion  of  snb.       §  290.    Thi  Iew  of  alienation  &lls  naturally  into  two 
'^  *  branches,  according  as  the  property  in  question  is  joint  or 

several.  Further  distinctions  arise  under  each  head  with 
respect  to  the  nature  of  the  property,  as  being  movable  or 
immovable.  Again ;  under  the  first  branch,  the  person  who 
makes  the  alienation  may  do  so,  in  his  capacity  of  &kther  of 
the  family,  or  manager  of  the  corporation,  or  merely  as  a 
private  member  of  the  corporation.  Again ;  the  act  in  dis- 
pute may  purport  to  dispose  of  more  than  the  alienor's  share 
in  the  entire  property,  or  of  a  portion  equal  to,  or  less  than, 
his  share.  Finally ;  in  each  particular  instance  the  validity 
of  the  transaction  will  vary,  according  as  it  is  decided  by 
the  law  of  the  Mitakshara  or  of  the  Daya  Bhaga.  I  shall 
first  examine  the  position  of  the  father  of  the  family  under 
Mitakshara  law. 
Power  of  fatbtr  §  291.  I  have  already  explained  the  process  by  which  the 
oTtr  mof ablef .     ^ther  descended  from  being  the  head  of  the  Patriarchal 

Family  to  be  the  manager  of  a  Joint  Family,  in  which  the 
sons  acquired  by  birth  rights  almost  equal  to  his  own  (a). 
But  in  respect  of  movables  he  was  still  assorted  by  Yijna- 
nesvara  to  possess  a  larger  power  of  disposition,  even  though 
they  were  ancestral.  The  texts  upon  which  he  founds  this 
opinion  may  either  be  a  survival  from  the  period  when  the 
father  actually  possessed  a  higher  power  than  belongs  to 
him  at  present,  or,  more  probably,  merely  indicate  the 
authority  which  tho  manager  of  a  family  would  necessarily 
possess  over  the  class  of  articles  which  would  come  under 
the  head  of  movables  in  early  times  (6).  In  fact  Yijnanes- 
Power  oTor  Y^ra,  himself  does  not  claim  for  the  father  an  absolute  power 
aocettral  ^f  disposing  of  movables  at  his  own  pleasure^  but  only  an 

'*  independent  power  in  the  disposal  of  them  for  iudispensa- 

(a)  S««  antt,  §  2M,  220.  {I)  Bv«  ant$,  S  S2S,  229. 
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ble  acts  of  duty,  and  for  purposea  prescribed  by  texts  of  Power  o?«r 
law,  as  gifts  through  affection,  support  of  the  ftimilyy  relief  a^!^u^ 
from  distress  and  so  forth/'  and  this  is  the  view  taken  by 
Sir  Thcrnioa  Strange  and  Dr.  Mayr  (c).  Mr.  Golebrooke 
and  Mr.  MacNaghten,  however,  appear  to  lay  it  down,  that 
in  regard  to  ancestral  movables  the  power  of  the  father  is 
only  limited  by  his  own  discretion,  and  by  a  sense  of  spiri- 
tual responsibility  (el).  The  point  has  arisen  incidentally  in 
several  cases,  but  except  in  one  instance  has  never  received 
a  fnll  discussion.  In  a  case  in  the  High  Court  of  Beng^, 
it  was  said,  "  By  the  Mitakshara  law  the  son  has  a  vested 
right  of  inheritance  in  the  ancestral  immovable  property ; 
on  the  other  hand,  the  father  has  it  in  his  power  to  dispose 
as  he  likes  of  all  acquired  and  all  personal  property'' (e). 
This  latter  remark,  however,  was  merely  obiier  dictum.  In 
Madras  a  son  sued  his  father  for  a  partition  of  property, 
partly  house  property  and  partly  jewels.  As  regards  the 
latter,  Bittleaton,  J.,  quoted  the  texts  of  the  Mitakshara 
(I.  i.  §  21,  24)  as  showing  that  ''it  does  not  follow  that  the 
plaintiff  has  any  right  to  complain  of  his  father  having 
made  an  unjust  and  partial  distribution  of  them"  (/). 
What  the  father  was  said  by  the  plaintiff  himself  to 
have  done  was,  that  he  gave  the  bulk  of  the  jewels 
to  the  daughters  of  the  family,  only  giving  one  to  the 
wife  of  his  son.  Possibly  this  was  only  the  sort  of 
family  arrangement  which  the  Mayukha  intimates  as  being 
within  the  powers  of  the  head  of  the  family  (^).  In  any 
case  the  remark  was  extra-judicial,  as  the  learned  Judge 
went  on  to  decide  that  none  of  the  property  sued  for  was 
ancestral.  In  a  later  Madras  case,  a  son  had  sued  for  a 
declaration  of   his  right  to  succeed  to  the  whole  of  the 


(e)  MiUkshan,  L  I  S  ^  {  Viramit.  p.  16,  §  30 ;  1  Stn.  H.  L.  SO,  Ml }  Majr 

id)  S  Btrs.  H.  L.  9,  436,  441 ;  1  W.  MocN.  8.  The  Utter  pmmm  wm  eitMl 
with  apprOTftl  by  the  P.  0.,  in  Oopeekrist  w.  Oungapcr$aud,  6  MTi.  A.  77,  bat 
thie  point  wm  not  then  before  them.  M.  Gibelin  stfttee  the  law  with  the  Mine 
geoermlitT.     1  Gib.  120  ;  2  Gib.  14 ;  and  Dr.  Wilson  ;  Works,  t.  69. 

(s)  Sudanund  ▼.  BonomalUe^  Mtrsh.  820 ;  8.  0.  2  Hay.  906. 

(/)  NaUatambi  t.  Mukunda,  8  klad.  H.  C.  466.    See  too  per  T%m$r,  C.  J. 
PimnamjM  t.  Papvuvayyangar,  4  Mad.  47.  ' 

(f )  V.  May.  It.  1  §  6 ;  anU,  228. 
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^^''^trar'         ancestral  property,  movable  and  immovable,  in  his  father's 
movablet.  possession,  and  for  an  injunction  against  waste.     The  ori- 

ginal and  appellate  Courts  decreed  in  his  &vour  as  regards 
the  immovable,  but  not  as  regards  the  movable,  property, 
'^  on  the  ground  that  the  defendant  had  the  absolute  right 
to  dispose  of  such  portion/'  The  High  Court  dismissed 
the  suit,  considering  that  the  plaintiff  was  claiming  a  right 
to  the  whole  property,  which  he  did  not  possess.  They  did 
not  notice  the  distinction  taken  below  between  movables 
and  immovables,  simply  observing,  *'  As  only  son  he  has  a 
present  proprietary  interest  in  one  undivided  moiety  of  the 
property,  and  nothing  more.  Consequently,  the  suit  for 
the  establishment  of  an  existing  reversionary  right  in  him 
as  heir  to  the  whole  property  on  the  death  of  the  defendant, 
and  the  decrees  declaring  such  rights,  are  groundless''  (A). 
In  the  North  West  Provinces  the  point  has  been  spoken  of 
as  being  '^  the  subject  of  much  discussion."  The  question 
then  before  the  Court  was  whether  ancestral  movables  were 
charjg;eable  with  maintenance.  This  it  was  held  that  they 
were,  since  whatever  might  be  the  father's  power  of  dis- 
posal, they  were  not  the  subject  of  such  separate  ownership 
by  him  as  to  be  free  from  the  ordinary  charges  affecting 
Hindu  inheritance  (i).  In  one  case  in  the  Privy  Conndl, 
where  the  extent  of  a  father's  power  of  disposal  inter  vivos 
became  material,  as  determining  his  testamentary  power, 
the  Judicial  Committee  said  that  in  cases  under  the  Mitak- 
shai^a  law,  ^'a  Hindu  without  male  descendants  may  dispose 
by  will  of  his  separate  and  self-acquired  property,  whether 
movable  or  immovable ;  and  that  one  having  male  descend- 
ants may  so  dispose  of  self-acquired  property,  if  movable, 
subject  perhaps  to  the  restriction  that  he  cannot  wholly 
disinherit  any  one  of  such  descendants"  {k).  Here  it  is  not 
suggested  that  he  had  any  such  power  over  movables,  when 
not  self-acquired  but  ancestral.  A  case  of  exactly  that 
nature  was  recently  before  the  Privy  Council  on  appeal  from 


(h)  Rayacharlu  v.  Veiikatarauianiahf  4  Mud.  U.  0.  CU. 
(i)  3hib  DaycBM.  Doorga  rer)thad,  4  N.  W.  i*.  63. 

(I)  Beer  Fertab  v.  Maharajah  Rajendcr,  (Uonsapore)  12  M.  I.  A.  SS|  S.  0.  0 
Buth   (P.  0.)  15. 
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Maditis.     Tliero  it  was  attempted  to  set  aside  a  will  by  Power  over 

*  1*1.         11      »nce«tr»l 

which  the  testator  left  only  aboat  one-eleventh  of  ms  whole  morablef. 
property  to  his  only  son,  bequeathing  the  rest  to  his  divided 
brother.  The  property  was  all  movable  (Q.  .  The  lower 
Court  found  that  the  property  was  self-acquired,  and  there^ 
fore  held  the  will  valid.  On  appeal  the  entire  argument 
before  the  Judicial  Committee  was  directed  to  overthrow,  or 
support,  this  finding.  It  was  never  contended  on  behalf  of 
the  respondent  in  any  of  the  Courts  that  the  father  would 
have  had  an  absolute  power  of  disposition  over  the  property, 
as  being  movable,  even  if  it  was  ancestral — though  such 
an  argument,  if  well  founded,  would  have  been  a  complete 
answer  to  the  contention  of  the  appellant  (m).  Of  coui-se 
this  is  only  a  negative  inference.  But  considering  the 
experience  of  the  counsel  who  appeared  for  the  respondent, 
it  seems  deserving  of  much  weight.  The  point  was  raised 
in  a  somewhat  similar  case  in  Bombay,  and  decided.  There 
a  Hindu  under  the  Mitakshara  law  died  possessed  of  a  large 
amount  of  ancestral  movable  property,  and  with  two  .un- 
divided sons.  By  his  will  he  bequeathed  to  one  of  his  sons 
nearly  the  whole  of  the  property.  The  Court,  after  review- 
ing the  provisions  of  the  Mitakshara  and  Mayukha,  and  the 
dieia  in  Marshall  and  12  Moore  I.  A.  already  quoted  {ante, 
notes  {e.  k.) ),  set  aside  the  will.  They  held  that  it  could  not  bo 
valid  either  as  a  gift  or  a  partition.  They  said,  ^'  It  would 
be  impossible  to  hold  a  gift  of  the  great  bulk  of  the  family 
property  to  one  son,  to  the  exclusion  of  the  other,  to  be  a 
gift  prescribed  by  texts  of  law ;  for  the  texts  which  we  next 
quote  distinctly  prohibit  such  an  unequal  distribution"  (n). 
That  is  to  say,  the  Court  adopted  the  opinion  of  Sir  Thomas 
Strange,  that  the  father  has  a  special  power  of  dealing  with 
ancestral  movable  property,  but  only  for  certain  very  special 
purposes,  specified  by  the  Mitakshara.     Whenever  the  case 

(0  H  if  not  so  8tAtG(l  in  the  roport,  protwblj  lYCcanse  no  srgtiinent  wac 
directed  to  the  point,  but  tlio  fact  wne  to.  It  was  all  in  QoTeniment  p«per, 
except,  tiro  or  three  hounea  of  triflinpr  vwlao. — J.  D.  M. 

(iM)  raulifin  VfUloo  v  ranlit^m  Soorynh,  i  I.  A.  109;  8.  0.  1  Mad.  252. 

(n)  Jjak^hmnn  v.  Hamrhandra^  t  Bom.  501,  afd.  7  !•  A.  181  {practically 
orermlinflc  (ho  previous  decision  in  Jiamchandra  v.  Mahader^  1  Bom.  U.  C 
Appx.  7*>  12nd  cd) 
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arises  again,  the  contention  probably  will  be  to  bring  the 
alienation  within  those  purposes. 

§  292.  Except  in   this  instance,  and  in  regard  to  the 
liability  for  his  debts  (§  280),  there  is  under  Mitakshara 
law  no  distinction  between  a  father  and  his  sons.     They  are 
simply  coparceners  (o).     So  long  as  he  is  capable,  the  ftkther 
is  the  head  and  manager  of  the  family.     He  is  entitled  to 
the  possession  of  the  joint  property.     He  directs  the  con- 
cerns of  the  family  within  itself,  and  represents  it  to  the 
world  (p).     But  as  regards  substantial  proprietorship,  he 
has  no  greater  interest  in  the  joint  property  than  any  of  hia 
sons.     If  the  property  is  ancestral,  each  by  birth  acquires 
an  interest  equal  to  his  own.     If  it  is  acquired  by  joint 
labour  or  joint  funds,  then,  from  the  very  nature  of  the 
case,  all  stand  on  the  same  footing.     And  in  the  same 
manner  his  grandsons  and  great-grandsons  severally  take 
an  interest  on  their  respective  births  in  the  rights  of  their 
fathers  who  represent  them,  and  therefore  in  unascertained 
shares  of  the  entire  property  (§  244).     It  is,  therefore,  an 
established  rule  that  a  father  can  make  no  disposition  of 
the  joint  property  which  will  prejudice  his  issue,  unless  he 
obtains  their  assent,  if  they  are  able  to  give  it,  or  unless 
there  is  some  established  necessity,  or  moral,  or  religious, 
obligation  to  justify  the  transaction.     And  it  makes  not  the 
least  difference  whether  the  disposition  is  in  favour  of  a 
stranger,  or  one  of  the  family  themselves.     The  test  is, 
whether  it  is  an  infringement  upon  their  vested  rights  (j). 
For  instance,  whore  the  father  had  given  a  lease  of  land  to 
the  family  dewan  as  a  reward  for  faithful  services,  during 
the  minority,  and  therefore  without  the  consent,  of  his  sons, 
the  lease  was  set  aside  (r).     On  the  same  principle,  it  has 


(o)  Bee  T^r  curiam,  PalanivtlapTpa  w.  Mannaru,  2  Had.  H.  0.  417 1  Baya* 
charlu  ▼.  V^nkataranianiah,  4  Mad.  H.  0.  61  ;  Shudanund  v.  Bonomaim.  S 
Suth.  25G;  Lalti  K^iar  w.  Oanga,  7  N.  W.  P.  27tf. 

Ip)  Buldso  V.  ^ham  Lai,  i  AH.  77- 

Iq)  Sham  Singh  ▼.  Mt.  Umraotee,  2  S.  D.  75  (92) ;  Motee  Loll  t.  MliUmy§$t, 
6  8.  D.  71  (82) ;  Bajarain  Teivari  v.  Lachman,  8  Suth.  16)  Qatiga  BUhe$kar 
V.  Pirthi,  2  All.  035. 

(r)  Pratabnaravan  t.  Ct.  of  Wards,  8  B.  L.  R.  (A.  0.  J.,)  21 ;  8.  0.  Sub 
nomin§,  Protap  Narain  v.  Court  ijj  Wards,  11  Bath.  ^13)  My^mnaran  f. 
Lakshmi,  Mad.  Doc.  of  IbOO,  227. 
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been  held  that  one  of  several  coparceners  has  a  right  to 
forbid  the  common  property  being  dealt  with  in  any  way 
that  alters  its  character ;  as,  for  instance^  by  building  upon 
it  (9) ;  or  that  places  any  part  of  it  in  the  ezclusive  posses- 
sion of  one,  so  as  to  bar  the  joint  rights  of  the  others  {t). 
Of  course,  it  would  be  otherwise  if  such  acts  were  done  in 
the  ordinary  course  of  management,  as  by  building  on 
building-land,  or  leasing  out  houses  held  as  an  investment. 

§  293.  The  same  principles  govern  the  case  of  an  impar^^  Zemindary. 
tible  Zemindary  when  it  is  joint  property  (§  252),  though 
their  application  is  necessarily  different.  The  Zemindar  for  Cj*»«  <^  impmrti- 
the  time  being  is  absolute  owner  of  the  whole  income  of  the 
Zemindary,  its  savings,  and  the  investments  acquired  with 
such  savings  (§  258).  Consequently,  none  of  his  coparceners, 
lineal  or  collateral,  possess  any  interest  in  these  which  can 
entitle  them  to  control  him  in  their  disposal.  "  Instead  of 
several  members  of  the  family  holding  the  property  in 
common,  one  takes  it  in  its  entirety,  and  the  common  law 
rights  of  the  others,  who  would  be  coparceners  of  partible 
property,  are  reduced  to  rights  of  survivorship  to  the  pos- 
session of  the  whole,  dependent  upon  the  same  contingency 
as  the  rights  of  survivorship  of  coparceners  inter  se  to  the 
undivided  share  of  each ;  and  to  a  provision  for  mainten- 
ance in  lieu  of  coparcenary  shares  (u).  But  this  right  to  the 
whole,  whether  it  be  a  right  of  survivorship  or  of  succession, 
carries  with  it  a  right  to  secure  the  undiminished  descent  of 
the  whole.  Acts  which  only  affect  the  life  interest  of  the 
Zemindar  do  not  injure  the  other  members,  but  acts  which 
affect  their  reversionary  interest  do  injure  them.  His  acts 
or  alienations  are  good  for  his  life,  but  not  beyond  it.  At 
his  death  they  are  voidable  at  the  option  of  his  successor, 
if  made  without  consent,  or  without  necessity  (v).     Cases 

It)  Jankee  ▼.  Bukhooree,  8.  D.  of  1856,  761  ;  Indurdwnarain  t.  TooU^gna^ 
rain,  8.  D.  o!  1867,  765 ;  Quru  Da$  ▼.  Bijaya.  I  B.  L.  R.,  (A.  O.  J.,)  108 1  8.  C. 
10  8oth.  171  ;  Shecpertad  r.  Leela.  18  B.  L.  R.  188 j  &  0.  90  8ath.  160. 

(0  Stalkartl  w.  Qopal,  12  B.  L.  R.  107;  8.  0.  20  Snth.  168. 

(m)  Y^numula  v.  Raniandora,  6  Ifad.  H.  0. 106,  t>er  SecUand,  0.  J.  See,  how. 
•ter,  M  to  ■ur?t?orsbip,  tbo  remarks  of  the  P.  G.  Netlkitto  Dth  ▼.  B«#reAun. 
dtr,  12  M.  I.  A.  640  ;  8.  0. 8  B.  L.  R.  (P.  O.)  18  ;  8.  0.  12  8ath.  (P.  O.)  21,  I  461. 

(v)  Vsnkata  v.  Enoogunty,  1  Mad.  Deo.  884,  8  Kn.  27 1  ttanuuhendra  v. 
Jofanada,  Mad.  Dec.  of  1861,  162;  Malavaraya  t.  P|>fMiyi,  1  Mad.  H.  O.  849) 
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of  tbia  sort  naturally  arise  almost  entirely  in  Madras,  and 
there  are  often  complicated  by  considerations  arising  out  of 
Madras  Reg.  XXV  of  1802,  s.  8  (Revenne  Settlement)  (loj. 
It  authorizes  Zemindars  to  transfer  their  proprietary  righfe 
in  their  Zemindaries,  in  whole  or  in  part,  without  the  previ- 
ous consent  of  Government,  and  declares  such  transfers  to 
be  valid,  provided  they  shall  not  be  repugnant  to  the  Hinda 
laws ;  but  it  renders  necessary  certain  steps  in  the  way  of 
registration,  and  apportionment  of  the  assessment;  in  defaolfe 
of  which  ^'  such  sale,  gift,  or  transfer  shall  be  of  no  l^gal 
force  or  effect/'  The  result  of  a  neglect  of  these  provisions 
has  been  matter  of  much,  and  conflicting,  discussion  {x). 
But  it  is  quite  clear  that  a  compliance  with  those  provisions 
does  not  enable  the  Zemindar  to  do  anything  which  the 
Hindu  law  does  not  authorize.  The  Regulation  waives  all 
opposition  on  the  part  of  Government  but  does  not  affect 
the  rights  of  heirs  (t/).  As  Holloway,  J.,  said  in  one  case, 
*'  The  ratio  decidendi  of  all  the  cases  down  to  the  two  latest 
(in  1  Mad.  H.  G.,  pp.  148,  455)  clearly  is,  that  the' Zemindar 
lias  an  estate  analogous  to  an  estate  tail,  as  it  originally 
stood  upon  the  statute  De  Donis,  He  is  the  owner,  but  can 
neither  encumber  nor  alienate  beyond  the  period  of  his  own 
life.  If  he  had  sold,  the  sale  would  be  inoperative  beyond 
his  own  life,  and  would  amount  merely  to  an  alienation  of 
his  life  interest  (z). 

§  294.  On  the  same  principle,  not  only  actual  alienations 
of  part  of  a  Zomindary,  but  any  transactions  which  have 
the  effect  of  diminishing  its  value  in  the  hands  of  the  heir, 
have  been  held  invalid  against  him.     For  instance,  it  has 


Kotta  Ramatami  v.  Bangari^  8  Mod.  146,  160.  The  impartibility  of  tn  eaUto 
does  oot  of  itself  iuToWe  the  attribute  of  inalienability.  This  aritM  from  Um 
rights  OTor  the  property  postesied  by  the  other  members  of  the  funUy,  titlKtr 
by  general  law  or  by  special  custom.     Udaya  v.  Jaduh,  S  I.  A.  24S. 

(to)  See  Suhbarayutu  v.  Rama  Reddi,  1  Mad.  H.  0.  141  t  PiUhakuUi  t. 
Ponnamma,  ib.  1-18 ;  per  curiam,  Udaiya  Tevar  v.  Katama  Nachiyar,  S  Mad.  H. 
0.  189,  148. 

(«)  See  Syed  AH  v.  I^emindar  of  Salur,  8  Mad.  II.  0  6;  FeneafcmDani  ▼. 
Alagoo,  8  M.  I.  A.  327  ;  S.  C.  4  Suth.  (P.  0.)  78;  Kondappa  t.  Annamalay^A 
Mad.  U.  O.  806. 

(y)  See  too  Keg.  I V.  of  1822.     (KighU  of  cultivators). 

(s)  Chintalapati  ▼.  I^emindar  of  Vizianagram,  2  Mad.  II.  0.  128)  Pur$ya» 
tami  V.  Saluckai  Teivtr,  8  Mad.  II.  0.  167- 
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been  decided  that  a  Zemindar  "  could  no  more  charge  a 
perpetnal  annuity  upon  the  income  of  the  Zemindary  than 
alienate  the  coiyiw"  (a).  Similarly,  leases  of  Zemindary 
land,  either  at  no  rent,  or  at  a  favourable  rent,  when  not 
made  bond  fide  as  a  premium  on  the  cultivation  of  waste,  or 
for  some  other  purpose  of  family  benefit,  (6),  have  been  held 
not  binding  on  the  successors,  though  in  terms  they  were  Zemlndariai  in 
perpetual  aud  irrevocable  (c).  And  the  same  ruling  has 
been  applied  by  the  Bengal  High  Court  in  regard  to  leases 
and  alienations  of  estates  governed  by  the  Mitakshara  law 
((£).  It  would,  of  course,  be  otherwise  if  the  lease,  though 
for  a  term  of  years,  was  a  fair  and  proper  one,  coming  within 
the  scope  of  the  Zemindar's  authority  as  manager  of  the 
estate  (e).  There  are,  however,  two  cases  in  the  Privy 
Council  which  would  seem  to  indicate  that  the  above  doc- 
trine is  not  universally  true.  In  the  first,  the  Judicial  Com- 
mittee drew  a  distinction  between  Amarum  or  Kailubculy 
grants,  which  were  resumable  at  the  will  of  the  Zemindar, 
and  Altamgha  Inams,  which  were  binding  in  perpetuity. 
They  held  the  particular  instance  to  come  under  the  former 
bead,  so  that  there  was  in  fact  no  decision  that  the  latter 
species  of  grants  would  in  every  case  be  binding  on  the 
successor  (/).  In  the  second  case,  the  Committee  decided 
that  a  perpetual  lease  at  a  low  rent,  granted  in  consideration 
of  military  services,  bound  the  successor  of  the  Zemindar 
who  had  granted  it.  There,  however,  the  only  point  taken 
against  the  validity  of  the  lease  was  that  it  had  not  been 
registered  under  Reg.  XXV  of  1802,  s.  8.  This  section  was 
decided  not  to  apply.     But  Lord  Kingsdown,  at  the  end  of 


(o)  Snraynna  v.  Harisehendana,  1  Mad.  H.  G.  465. 

(b)  B«>e  Mad.  IUr.  XXX  o!  1802,  n.  2,  9,  12, 16  ;  (Use of  Patiahi)  Mad.  Act 
VIII  of  18C5,  M.  3,  4,  11  (Rent  Recovery). 

(e)  Vi9wa»u  r.  Vahidnuy^  Mad.  Deo.  of  1840,  61 ;  Oods  Janakaiva  t.  Patri 
8ura$ani,  Mad.  Vac.  of  1861,  68;  Oode  Narayana  ▼.  Yeranki^  ib.  69 1  Venkata 
r.  Suriya,  Mad.  Deo.  of  18(>2,  19 ;  per  curiam^  MuUu  Viran  ▼.  KaJttama  NaU 
rhiyar^  4  Mad.  IT.  C.  4/1 ;  Mana  Vikraman  t.  Sundaran,  4  Mad.  148.  Soma 
of  these  decisions  went  upon  the  Reg.  XXV  of  1809.  8.  8,  which  hai  been  held 
not  to  apply  to  leaaes.     V^neataswara  ▼.  Alagoo,  8  M.  I.  A.  827 1  8.  0.  4  Sath. 

(P.  c.)7;V 

(fl)  Prafabnnrayan  ▼.  Ci.  of  Ward$,  8  B.  L.  R..  (A.  0.  J  )  21  j  B.  0.  11  Suth. 
843;  nam  Narnin  Siyh  t.  Pertum  8ingK  U  B.  L  R.  397  t  B.  0.  20  Bath.  189. 
(fi)  R/imanaden  w.  Srinnva$n.  2  Mad.  SO. 
(O  rnifh  T.  Vemmn^nmy,  7  M.  I.  A.  128;  B.  0.  4  Bath.  (P.  O.)  121. 

IP 
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his  judgment^  snggested  the  very  point  now  under  consider- 
ation. He  8aid>  "  It  is  not  very  obvious  upon  what  princi- 
ple it  can  be  held  that  an  instrument  good  against  the  party 
making  it  is  bad  against  an  heir,  if  the  ancestor  had  an 
absolute  power  of  alienation.  If  the  successor  is^  as  we 
should  term  it,  a  remainderman,  or  claiming  by  a  title  which 
the  ancestor  could  not  defeat,  the  case,  of  course,  is  dif- 
ferent (g).  Neither  of  these  decisions  can,  I  imagine,  be 
held  to  decide  the  point.  Finally ;  debts  or  obligations 
contracted  by  a  Zemindar,  which  were  neither  necessary  nor 
beneficitil  to  the  family,  have  been  held  not  to  bind  suc- 
cessors other  than  sons  {h), 

§  294a.  In  some  cases  property  is  vested  in  its  holder 
only  for  life,  or  during  good  behaviour,  as  remuneration  fot* 
services  to  bo  rendered  from  time  to  time  to  the  Govern- 
ment, the  village  or  the  like.  For  instance,  lands  held  on 
Ohatwali  tenure  in  Bengal,  or  on  Vatan  tenure  in  Bombay. 
Here,  from  the  nature  of  the  tenure,  the  land  is  neither  ali- 
enable by  the  holder,  nor  capable  of  being  seized  in  execu- 
tion of  a  decree  against  him.  If  upon  his  death  it  passes 
to  his  heir  as  successor,  the  latter  takes  it  as  successor^  and 
not  as  heir.  Consequently,  it  is  not  liable  in  his  hands  as 
assets  for  payment  of  the  debts  of  the  last  holder  {%)• 
Effect  of  a  i  ^^^'  On   the   other   hand,   the  whole   principle  upon 

forfeiture.  which  the  abovo  series  of  decisions  depends  was  attacked 

by  Oouch,  C.  J.,  in  a  case  before  the  High  Court  of  Bengal. 
There,  an  impartible  estate,  which  descended  by  the  law  of 
primogeniture,  was  held  during  the  mutiny  by  a  rebel.  He 
was  sentenced  to  death,  and  his  estate  confiscated  under 
Act  XXV  of  1857.  (Native  Army,  Forfeiture  for  Mutiny). 
The  family  was  governed  by  Mitakshara  law.  The  son  of 
the  rebel  claimed  the  estate,  on  the  ground  that  by  birth  a 
joint  interest  in  the  estate  vested  in  him,  and  that  the  con- 
fiscation could  only  apply  to  the  life  interest  of  his  &ther. 


(;i)  Vencaiaswara  v.  Magoo^Q  M.  I.  A.  827,  888 ;  S.  0.  4  Bath.  (P.  O.) 71 
(h)  Pareyasamy  v.  Saluckai  Tevar^  8  Mad.  H.  0. 157 ;  Koialarama  w.  Saluekai 

Tevar,  ib.  189,  overruled  on  another  point  iutho  P.  0.  Ffriaiami  r.  Ptria»amit 

5  I.  A.  61 ;  3.  C.  1  Mod.  312. 
(t)  Nilmoni  Singh  ? .  Bakranath,  9  I.  A.  lUl ;  Jayjivandas  v.  Inidad,  6  Bom. 

211. 
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This  contention  was  overruled.  The  Chief  Justice  said^ 
*'  The  question  appears  to  be  reduced  to  this  : — Is  the  law 
of  Mitakshara^  by  which  each  son  has  by  birth  a  property 
in  the  paternal  or  ancestral  estate  (ch.  i.  s.  l,  v.  27)  con-  Rigbtoftonto 
sistent  with  the  custom  that  the  estate  is  impartible^  and  propeHj  denied, 
descends  to  the  eldest  son  f  The  property  by  birth  gives  to 
each  son  a  right  to  compel  the  father  to  divide  the  estate, 
which  is  inconsistent  with  the  estate  being  impartible.  On 
the  father's  death  the  whole  estate  goes  to  the  eldest  Bon, 
and  the  property  by  birth  in  the  others  has  no  effect.  Pro- 
perty by  birth  in  such  an  estate  is  a  right  which  can  never 
be  enjoyed  by  the  younger  sons.  It  is  not  only  not  neces- 
sary to  secure  the  estate  to  the  eldest  son,  but  if  it  had 
effect  in  respect  to  the  younger  sons,  it  would  prevent  it. 
This  part  of  the  Mitakshara  law  cannot  be  reconciled  with 
the  custom,  and  we  think  we  should  hold  it  is  not  applicable 
to  this  estate."  '^  The  plaintiff's  case,  in  truth,  is  that  only 
the  eldest  son  becomes  a  co-owner  with  his  father,  which  is 
not  the  law  of  the  Mitakshara.  Either  all  the  sons  must 
become  so,  or  none  of  them  do,  and  the  right  of  the  eldest 
is  only  to  inherit  on  his  father's  death"  {k).  But,  with 
great  submission,  it  may  be  asked,  whether  this  last  dilem- 
ma is  a  sound  one  f  May  not  the  principle  be  that  which 
was  stated  by  Scotland,  C.  J.,  (I),  viz.,  that  the  law  of  the 
Mitakshara  which  governs  joint  property  applies  to  impar- 
tible estates,  except  so  far  as  their  mode  of  succession  and 
enjoyment  render  it  inapplicable.  The  rule  that  sons  take 
an  interest  by  birth  cannot,  ex  hypothesi,  apply  so  as  to 
enable  them  to  hold  the  estate  jointly,  or  to  divide  it.  But 
it  may  very  well  apply  to  the  extent  of  precluding  the  father 
from  leaving  them  nothing  to  enjoy. 

§  296.  Dispositions  of  property  by  a  father  can,  of  course,  R»gbt  to  objeoi. 
Only  be  objected  to  by  those  who  have  a  joint  interest  with 

him  in  the  property,  either  by  joint  acquisition,  or  by  birth. 

- 

(k)  Thakoor  Kapilnauth  r.  The  Government.  18  B.  L.  R.  446,  468,  4S0 ;  &  0. 
22  Sath.  17.  Tho  Court  in  fnct  found  tbat  the  init  wm  barred  bj  limitation. 
Pottibly  too  tbo  case  might  have  been  decided  in  the  tame  way  upon  a  different 
principle,  t'iz.,  that  even  a  tenant  for  life,  fuch  at  a  widow,  completely  repre- 
tent*  the  cttate  for  certain  purpotei,  and  may  by  hit  conduct  defeat  the 
intere0t«  of  revertionert.     See  poH,  §  660. 

(/)  Yenumula  ?.  Ramandora,  6  Mad.  H.  C.  106;  an(#,  f  298. 


birth. 
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Where  the  objection  is  based  on  the  latter  ground^  it  is  neces- 
sary to  show  that  sach  an  interest  vested  in  the  objector  at 
IpUreBt  by         his  birth,  or  by  his  birth.    Therefore,  a  son  cannot  object  to 

alienations  validly  made  by  Lis  father  before  he  was  born  or 
begotten,  because  he  could  only  by  birth  obtain  an  interest 
in  property  which  was  then  existing  in  his  ancestor.  Hence, 
if  at  the  time  of  the  alienation  there  had  been  no  one  in 
existence  whose  assent  was  necessary,  or  if  those  who  were 
then  in  existence  had  consented,  he  could  not  afterwards 
object  on  the  ground  that  there  was  no  necessity  for  the 
transaction  (m).  On  the  other  hand,  if  the  alienation  was 
made  by  a  father  without  necessity,  and  without  the 
consent  of  sons  then  living,  it  would  not  only  be  invalid 
against  them,  but  also  against  any  son  born  before  they  bad 
.  ratified  the  transaction  ;  and  no  consent  given  by  them  after 
his  birth  would  render  it  binding  upon  him  (n).  In  one 
case  the  pandits  advised  the  Madras  Sudr  Court  that  the 
rule  as  to  the  rights  of  sons  extended  so  far,  that  a  man 
'^  had  not  the  power  to  dispose  of  all  his  property  so  long  as 
he  was  able  to  beget  children,  but  that  he  might  alienate  a 
small  portion  of  the  same,  if  by  so  doing  he  did  not  deprive  his 
issue  then  born,  or  that  might  be  born  to  him,  of  the  means 
of  support^'  (o).  This  futwah  evidently  rested  on  a  text  of 
Vyasa  cited  in  the  Mitakshara  (I  i.  §  27) :  ''  They  who  are  bom, 
and  they  who  are  yet  unbegotten,  and  they  who  are  still  in 
the  womb,  require  the  means  of  support  No  gift  or  sale 
should  therefore  be  made."  But  this  text,  so  far  as  it  applies 
to  sons  yet  unbegotten,  was  treated  by  the  Madras  High 
Court  as  merely  a  moral  precept,  and  they  held  that  the 
rights  of  an  unborn  son  only  extended  to  the  case  of  one 
who  was  in  the  womb  at  the  time  of  tho  transaction  com- 
plained of  (p). 

(m)  Jado  V.  Mt.  Ranee,  5  N.  W.  P.  118;  Baia  Ram  Tewary  t.  Luehmun.S 
Sotb.  16,  21 ;  Qirdharee  Lall  v.  Kantoo  Lall,  1  I.  A.  S21 ;  8.  0.  16  B.  L.  B. 
187;  S.  0.  22  Sotb.  56.  A  mere  right  to  bring  a  suit,  or  to  make  a  repreeenta- 
tioD  to  Qovernment  for  the  onlargement  of  a  grant,  on  the  ground  of  fraud,  ia 
not  lucb  a  right  as  vests  in  a  sou  by  birth.  Ohaudhri  Ujagar  t.  Chavdhri  JPitam, 
8  I.  A.  100 ;  8.  0.  $ub  nomine,  Ujagar  ? .  Pitam,  4  AIL  120. 

(n)  Hurodooi  v.  Beer  Narain,  11  Sath.  480. 


lo)  Soohhaputten  y.  Jungaineeah,  Mad.  Deo.  of  1851,  8. 
m:>)  Yekeyamian  'y.  Agnietoarian,  4  Mad.  H.  0.  807.     Bee  Parieh 
4  r.  A.  159,  where  the  r.  0.  declined  to  pronounce  upon  the  point 
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$  297.  An  adopted  son  stands  in  exactly  the  same  position  Adopted  toii. 
as  a  natural-born  son^  and  has  the  same  right  to  object  to  his 
father's  alienations.  In  two  cases  pandits  have  relied  on  the 
above  text  of  Vyasa,  as  enabling  a  son  who  had  been  adopted 
under  an  authority  from  the  father  to  set  aside  alienations  Alimiaiiont  ^ 
made  by  the  father  himself,  before  the  adoption  but  after 
the  authority ;  the  ground  beings  that  the  possession  of  an 
authority  to  adopt  by  the  widow  was  equivalent  to  a  preg- 
nancy (q).  But  this  principle  must  now  be  taken  as  being 
overruled  (r),  and  there  can  be  no  doubt  that  the  interests 
of  an  adopted  son  arise  for  the  first  time  on  his  adoption, 
and  that  he  cannot  after  his  adoption  set  aside  any  transac- 
tion which  was  valid  when  it  took  place,  at  all  events  as 
against  his  adopting  father  (a). 

§  298.  A  father  who  is  separated  from  his  sons  can,  of  SaparmU  pro- 
course,  dispose  at  pleasure,  not  only  of  his  share,  but  of  all  ^  ^* 
property  acquired  after  partition ;  since  as  to   the  former 
the  sons  have  relinquished  the  rights  they  obtained  by  birth, 
and  as  to  the  latter  they  never  had  any  such  rights  {t). 
Prima  facie  one  would  imagine  the  same  rule  must  apply  as 
to  self-acquisition,  and  on  the  same  grounds.     Self-acquisi-  Mf^Mqvid. 
tion  ex  vi  termini  does  not  belong  to  the  co-heirs  (u),  and      "•' 
in  one  passage  Vijnanesvara  expressly  states  that  ^'  the  son 
must  acquiesce  in  the  father's  disposal  of  his  own  self- 
acquired  property"  (v).     In  an  earlier  passage,  however,  he 
states  that  the  father  ^'  is  subject  to  the  control  of  his  sons 
and  the  rest,  in  regard  to  the  immovable  estate,  whether  Beif..omdr«d 
acquired  by  himself,  or  inherited  from  his  father  or  other  im«»t»ble  pro- 
predecessor,"  citing  as  an  authority  the  text  of  Vyasa  above 
quoted  (tr).     Hence,  a  conflict  of  decisions  has  arisen  as 
to  whether  self-acquired  immovables  are  absolutely  at  the 


(q)  Ram  KUhen  ▼.  Mt.  Stri  MiUtee,  8  8.  D  867  (489,  40S) ;  Kagalutchme^  t. 
Oopoot  e  M.  I.  A.  820,  and  per  cwiam,  Durma  ?.  Coomara,  Mmd.  Deo.  of 
1868,  117. 

(r)  See  ante,  §  178,  1/9. 

i»)  Sttdanund  v.  Soorjootnnnee,  11  Saib.  436;  Ramhhat  ?.  Ldkshman,  6 
Bom.  630. 

(()  Nanid<«,  xiit.  §  43  ;  Vivada  Ghintamani,  814  t  MiUkebara,  i.  1,  {  80  i 
jMva9  ▼.  Jaiif  Mad.  Doo-  of  1862,  1.     Soo  as  to  the  early  biw,  atU€,  §  SOO. 

(u)  Mitnkubani,  i.  4.  $  1,  2. 

(r)  Mitaksliara,  i   5,  §  10. 


(to)  Mitakibara,  i.  1,  ^  27.    See  tbe  earlier  law  difonieed  aiUe,   §  S80,  t8l. 
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father's  disposal^  or  not.  In  Madras  it  has  been  held  that  they 
are  not,  and  in  this  opinion  Mr  Colebrooke  and  Sir  Thomas 
Strange  concnr  {x).  There  is  also  a  decision  of  the  High 
Court  of  the  North  West  Provinces  to  the  same  effect  (y),  and 
the  Judicial  Committee,  when  stating  the  power  of  disposition 
possessed  by  a  Hindu  under  Mitakshara  law,  say  that ''  if 
without  descendants  he  may  dispose  by  will  of  his  separate 
and  self-acquired  property,  whether  movable  or  immovable ; 
and  that  one  having  male  descendants  may  so  dispose  of  self- 
acquired  property,  if  movable,  subject  perhaps  to  the  restric- 
tion that  he  cannot  wholly  disinherit  any  one  of  such  rela- 
tions" (z).  On  the  other  hand,  Mr.  W.  MacNaghteu  says, 
in  speaking  of  a  father's  powers,  "  with  respect  to  real  pro- 
perty acquired  or  recovered  by  the  occupant,  he  is  at  liberty 
to  make  any  alienation  or  distribution  which  he  may  think 
fit,  subject  only  to  spiritual  responsibility"  (a).  And  this 
was  expressly  determined  to  be  the  law  by  the  High  Court 
of  Bengal  on  a  full  examination  of  all  the  native  texts. 
They  said  that  "  the  apparent  conflict  between  the  passages 
of  the  Mitakshara  is  reconciled,  if  the  right  of  the  sons  in  the 
self-acquired  property  of  the  father  is  treated  as  an  imperfect 
right  incapable  of  being  enforced"  (6).  The  Yivada  Chinta- 
mani,  which  is  the  ruling  authority  in  the  Mithila,  but  which 
is  really  little  more  than  a  compendium  of  the  Mitakshara, 
states  without  any  exception  that  a  father  may  dispose  of 
his  self -acquired  property  at  his  pleasure,  and  this  has  been 
afiirmed  to  be  the  law  of  that  district  by  the  Privy  Council  (e). 
The  same  rule  has  been  laid  down  by  the  High  Courts  of 

(«)  1  Bin.  H.  L.  201 1  2  Stra.  H.  L.  486-411,  450 1  Mvttumaranr.Lak9hmi, 
Mad.  Deo.  of  I860,  227  ;  Komala  v.  Oangadhera,  Mad.  Deo.  of  1862,  41.  8m 
MeenatchM  t.  Chetumbra,  Mad.  Deo.  of  1863,  61 ;  per  curiam,  Tara  Ohand  ▼. 
Reib  Ram,  8  Mad.  H.  0.  65. 

(y)  Madhaiookh  v.  Budree,  1  N.  W.  P.  153. 

{%)  Beer  Pertab  t.  ^ahara^ah  Bajendar,  12  M.  I.  A.  88 ;  8.  G.  9 Both.  (P.  0.)  16. 

(a)  1 W.  MaoN.  2,  cited  witb  aporo? al  iu  the  P.  C,  bat  ai  to  a  different  ooint  i 
Oopeekrist  t.  Oungapersaud,  6M.  I.  A.  77>  See  too  Bungama  ▼.  Atcnama, 
4  M.  I.  A.  1,  103 ;  a  O.  7  Suth.  (P.  0.)  67. 

(b)  Muddun  Oopal  t.  Ram  Jiuk$h,  6  Butb.  71 ;  Ojoodhva  ▼.  Ramearun, 
ib.  77;  Rajaram  Tewary  v.  Luchmun,  8  Satb.  15 ;  SuMnund  r.  Soorjo  Monm, 
11  Sotb.  486. 

(c)  Vivada  Gbintamani,  76,  229,  but  lee  p.  809 ;  Biehen  Perkash  ▼.  Bawa, 
(P.  0.)  12  B.  L.  B.  480  ;  S.  0.  20  Butb.  187 ;  affirmiug  the  deoiMoa  of  tbe  lower 
Court,  10  Butb.  287,  from  wbiob  it  appears  tbat  tbe  propertv  in  diepata  wae 
immovable.    Bee  too  Nana  Nurain  v.  Huree  Punth,  9  M.  I.  A.  96, 121. 
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Bombay  and  the  North  West  Provinces  (d),  and  M.  Gibelin 
states  that  the  understanding  in  Pondicherry  is  to  the  same 
effect  (e).  It  may  probably  be  laid  down  with  little  hesita- 
tion that  the  same  decision  will  be  arrived  at  in  Madras, 
whenever  the  law  comes  to  be  reviewed.  And  similarly  a  man 
is  at  perfect  liberty  to  dispose  of  property  which  he  has 
inherited  collaterally,  or  in  such  a  mode  that  his  descendants 
do  not  by  birth  acquire  an  interest  in  it  (/).  And  whatever  Pertont  who 
be  the  nature  of  the  property,  or  the  mode  in  which  it  has  been  by^^^  * 
acquired,  a  man  without  issue  may  dispose  of  it  at  his  pleasure, 
as  against  his  wife,  or  daughters,  or  his  remote  descendants, 
or  his  collateral  relations  {g).  Of  course,  as  regards  collaterals 
it  is  assumed  that  it  has  not  been  acquired  by  him  in  such  a 
way  as  to  make  them  coparceners  with  him  in  respect  of  it  (A). 

§  290.  Any  want  of  capacity  on  the  part  of  the  father  to  oonient 
alieuate  the  family  property,  may  be  supplied  by  the  consent 
of  the  coparceners.  Such  consent  may  either  be  express,  or 
implied  from  their  conduct  at  or  after  the  time  of  the  trans- 
action (i).  Where  the  property  is  invested  in  trade,  or  in 
any  other  mercantile  business,  the  manager  of  the  pro|>erty 
will  be  assumed  to  possess  the  authority  usually  exercised 
by  persons  carrying  on  such  business  (k).  And,  of  course, 
ratification  will  supply  the  want  of  an  original  consent ;  such 
a  ratification  will  be  inferred  where  a  son,  with  full  know- 
ledge of  all  the  facts,  takes  possession  of,  and  retains  that 
which  has  been  purchased  with  the  proceeds  of  the  property 
disposed  of  (/).  Whether  the  consent  of  all  the  coparceners 
is  necessary  will  depend  upon  the  question,  which  will  be  dis- 
cussed hereafter,  as  to  the  power  of  one  of  several  to  dispose 

(<i)  Oangahai  ▼.  Vanuinaji,   3  Bom.  H.  G.  818  ;  SHal  v.  Madho,  1  All.  8M. 

(e)  1  Gib.  14,  aod  lee  per  Scotland^  G.  J.,  Saravana  t.  Muttayi,  S  Mad, 
U.  0.  870. 

(/)  See  ane«,  §  248. 

(fj)  Mulrnn  ▼.  Chahknny,  3  M.  I.  A.  54 ;  Nagalutchmee  t.  Oovoo,  6  M.  I.  A. 
300 1  Narottam  ▼.  NartuindaSf  8  Rom.  U.  G.  (A.  G.  J.)  6  ;  Ajoodhia  v.  Ka»het. 
4  N.  W.  P.  81.  Tboto  were  all  cases  of  wills,  which  of  coarse  are  loss  favonred 
than  alienations  inter  vivo». 

{h)  Tayumana  ▼.  Perumolf  1  Mad.  H.  G.  51. 

(i)  Arumuffa  ▼.  Ramasami,  Mad.  Deo.  of  1860,  258  i  Vitial  ▼.  Ananta,  Mad. 
Dec.  of  1861,  87  ;  Viranamiw.  Varada,  ib.  146. 

{k)  Bemotn  v.  Mohnn,  5  Gal.  703  ;  Sanudbhai  v.  Some$hvar,  6  Bom.  88. 

(0  Oatufobai  v.  Vamant^if  2  Bom.  U.  O.  818 1  ver  curiam,  Sfodhoo  Dyal  ? . 
Kolbnr,  B.  L.  R.  8np.  Vol.  1020 ;  8.  G.  9  Soth.  511. 
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of  his  share  (§  307).  If  it  is  the  law  that  he  can  do  so,  then^ 
of  course,  the  consent  of  some  would  bind  their  own  shares, 
though  not  the  shares  of  the  dissenting  members.  If  the  con- 
trary is  the  law,  then  the  consent  of  all  would  be  required  to 
give  any  validity  to  the  transaction.  Where  a  grandfather 
alienates  with  the  consent  of  his  son,  that  consent  binds  an 
after-born  grandson.  But  where  the  grandson  is  already  in 
existence,  and  has  taken  a  vested  interest,  his  father's  con« 
sent  would  not  of  itself  bind  him  (m). 
Neoetnty.  §  300.  Circumstances  of  necessity  will  also  justify  a  &ther, 

as  head  of  the  family,  in  disposing  of  any  part  of  the  family 
property.  In  the  Mitakshara  the  explanation  which  follows 
the  text  of  Vyasa — "  Even  a  single  individual  may  conclude 
a  donation,  mortgage,  or  sale  of  immovable  property,  during 
a  season  of  distress,  for  the  sake  of  the  family,  and  especially 
for  pious  purposes" — seems  to  limit  this  authority  to  cases 
where  the  other  coparceners  are  minors  and  incapable  of 
giving  their  consent  (n).  And  it  has  been  held  in  Bengal 
that  the  consent  of  those  who  are  of  age  cannot  be  dispens- 
ed with,  even  where  the  transaction  is  for  the  benefit  of  the 
family  (o).  The  contrary,  however,  was  held  in  other  cases, 
and  seems  to  have  been  Mr.  Colebrooke's  opinion  {p).  The 
whole  current  of  authorities  appears  to  support  the  view  that 
the  manager  of  the  family  property  has  an  implied  authority 
to  do  whatever  is  best  for  all  concerned,  and  that  no  indivi- 
dual can  defeat  this  power  merely  by  withholding  his  con- 
sent. The  powers  of  the  manager  of  a  Hindu  estate  were 
very  fully  considered  by  the  Privy  Council  in  a  case  which 
is  always  referred  to  as  settling  the  law  on  the  subject  {q). 
That  was  the  case  of  a  mother  managing  as  guardian  for  an 


(m)  Buraik  ? .  OrMdharee,  0  Sath.  Wt  where  the  lecond  propoution  ■otmi  to 
follow  from  the  itatement  that  the  graDdaon,  if  alive  at  tne  alienation,  would 
have  had  a  oaaae  of  aotion,  notwithstanding  his  father's  consent. 

in)  MiUkahai-a,  i.  1 ;  §  28,  29. 

(o)  Muthoora  v.  Bootun,  18  Suth.  30,  aco.  1  Stra.  H.  L.  20 ;  ani#,  880B. 

(P)  Juagumath  v.  Dooho,  14  Suth.  80;  2  Stra.  U.  L.  840,  848;  Bukambknr 
▼.  Sudasheehf  1  Suth.  96^  per  Muitusawmy  Iyer,  J.,  Pontuippa  ▼.  Pappwmy* 
yangar,  4  Mad.  p.  18. 

iq)  Uunoomanpersaud  ? .  Mt.  Babooee,  6  M.  I.  A.  888 ;  S.  0. 18  Bath.  81 1 
note.  The  same  rules  apply  to  the  case  of  one  who  is  de  facto  though  not  <U 
jura  manager,  ibid.  413.  See  as  to  the  position  of  one  who  deala  with  the  holder 
of  an  impartible  estate  ante,  §  293 ;  Koita  Bamasami  v.  Bangari,  8  Had.  146. 
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iiitniifc  lieir.  Of  course,  a  fathcri  and  head  of  ibe  family, 
iniglit  liavo  gi*eater  powers,  bat  could  not  have  less,  and  it 
has  been  rciieatedly  held  that  the  principles  laid  down  in  that  Hanoomon 
judgment  apply  equally  to  fathers,  or  other  joint  owners, 
when  managing  property  governed  by  the  Mitaksharalaw  (r). 
Their  Lordships  said  (p.  423) :  "  The  power  of  the  manager 
for  an  infant  heir  to  charge  an  estate  not  his  own,  is,  under 
the  Hindu  law,  a  limited  and  qualified  power.  It  can  only 
be  exercised  rightly  in  case  of  need,  or  for  the  benefit  of 
the  estate.  But  whore,  in  the  particular  instance,  the  charge 
is  one  that  a  prudent  owner  would  make,  in  order  to  benefit 
the  estate,  the  bond  fide  lender  is  not  affected  by  the  precedent 
mismanagement  of  the  estate.  The  actual  pressure  on  the 
estate,  the  danger  to  be  averted,  or  the  benefit  to  be  con- 
ferred upon  it,  io  the  particular  instance,  is  the  thing  to  be 
regarded  («).  But,  of  course,  if  that  danger  arises,  or  has 
arisen,  from  any  misconduct  to  which  the  lender  is  or  has 
been  a  party,  he  cannot  take  advantage  of  his  own  wrong, 
to  Piipport  a  cimrgo  in  IiIr  own  favour  against  tho  heir, 
grounded  on  a  necessity  which  his  wrong  has  helped  to 
cause,  therefore  the  lender  in  this  case,  unless  he  is  shown 
to  have  acted  mala  fide,  will  not  be  affected,  though  it  be 
shewn  that,  with  better  management,  the  estate  might  have 
been  kept  free  from  debt.  Their  Lordships  think  that  the 
lender  is  bound  to  enquire  into  the  necessities  for  the  loan, 
and  to  satisfy  himself  as  well  as  he  can,  with  reference 
to  the  parties  with  whom  he  is  dealing,  that  the  manager 
is  acting  in  tho  particular  instance  for  the  benefit  of  the 
estate  (t).  But  they  think  that  if  he  does  so  enquire,  and 
acts  honestly,  the  real  existence  of  an  alleged  suflScient  and 

(r)  tkntarfie  ▼.  Damoodhnr,  8.  D.  of  1859,1613;  Tandararayn  ?.  FaWi,  1 
Mad.  U.  G.  398;  Soorendro  v.  Nnndun,  21  Sotb.  100;  Kam^war  v.  Run 
JJchadoor,  8  I.  A.  8.  Af  io  alienations  by  manoffer  for  idol,  Me  pott,  §  803 ; 
br  female  hctrfl,  pnst^  §  M2.  Tlio  m&nngor  for  aianatio  ha«  the  tame  power. 
Uoureenaih  ▼.  ColUcfnr  of  Monghyr.  7  Sulfa.  6. 

(«)  See  Dfniarcc  v.  Dnmoodhur^  uhi  8vp, 

(0  Bee  fioivruUon  v.  Baboo  Oonree,  6  Suth.  193.  He  is  not  boand  to  ioanire 
into  the  cansee  which  prodaccd  tho  necessity,  ilohaheer  y.  Joohha,  10  Both.  tSl  | 
B.  C.  8  B.  L.  U.  38;  SheoraJ  r.  Nukchedee,  14  Bath.  72.  A  stmnffor  pnrohaaing 
from  a  rnardian  who  nells  or  mnrtfpges  nndor  tho  authority  of  tne  Coari,  given 
nndcr  Act  XL  of  1858,  ii.  18,  (Bengal— Uinors)  is  protected  nn lew  he  himself 
has  been  gnilty  of  actual  fraud.  Sikher  Chwul  v.  DulpHttyt  5  Cal.  368.  Andee« 
Act  V  of  1881,  8.90,  (I'roliato  and  Administration)  as  to  the  powers  of  alieDAtiMi 
of  an  executor  by  Icafc  of  the  Court. 

40 
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reasonably  credited  necessity  is  not  a  condition  precedent 
to  the  validity  of  his  cliarge  (u),  and  they  do  not  think  that 
under  such  circumstance  he  is  bound  to  see  to  the  applica- 
tion of  the  money  (t;).  It  is  obvious  that  money  to  be  secured 
on  any  estate  is  likely  to  be  obtained  upon  easier  terms  than 
a  loan  which  rests  on  mere  personal  security^  and  that* 
thereforOi  the  mere  creation  of  a  charge  securing  a  proper 
debt^  cannot  be  viewed  as  improvident  management;  the 
purposes  for  which  a  loan  is  wanted  are  often  future^  as 
respects  the  actual  application,  and  a  lender  can  rarely  have, 
unless  he  enters  on  the  management,  the  means  of  control- 
ling and  directing  the  actual  application.  Their  Lordships 
do  not  think  that  a  bond  fide  creditor  should  suffer  when  he 
has  acted  honestly  and  with  due  caution,  but  is  himself 
deceived." 
Neoeuity  josU.  §  301.  The  case  before  the  Privy  Council  was  one  of  mort- 
^  gago  and  not  of  sale.     But  it  is  evident  that  the  same  prin- 

ciples would  apply  in  either  case.  A  prudent  manager  shouldj 
of  course,  where  it  is  possible,  pay  off  a  debt  from  savings 
rather  than  by  a  sale  of  part  of  the  estate  {w),  and  it  might 
be  more  prudent  to  raise  money  by  mortgage  than  by  sale. 
On  the  other  hand,  where  the  mortgage  was  at  high  interestj 
it  might  be  more  prudent  to  sell  than  to  renew  (0).  In 
every  case  the  question  is  one  of  fact,  whether  the  transac- 
tion was  one  which  a  prudent  owner,  acting  for  his  own 
benefit,  would  enter  into.  A  sale  of  part  of  the  property 
in  order  to  raise  money  to  pay  off  debts  which  bound  the 
family,  or  to  discharge  the  claims  of  Government  upon  the 
land,  or  to  maintain  the  family,  or  to  perform  the  necessary 
funeral  or  marriage  or  family  ceremonies,  would  be  proper 
if  it  was  prudent  or  necessary  (y).     And  where  there  are 


(i«)  See  Saorendro  ▼.  Nundun,  21  Buth.  196  ;  Batnam  ▼.  Oavindarqhdu,  S 
Mad.  389. 

(t;)  See  Sundarayan  ▼.  Sttaramayan,  Had.  Dec.  of  1861,  1,  where  Um  hMid 
of  the  family  mieappropriated  the  money  which  he  had  raieed. 

(10)  Bukshun  V.  boolhin,  8  B.  L.  B.  (A.  0.  J.)  423 1  S.  0. 12  Both.  837. 

(x)  MtUhocraY.  Booiun,  13  Both.  80. 

(y)  Bi$hamhhur  ▼.  SudoMheeh,  1  Both.  96 :  Sacaram  t.  Luaumahai,  Perrj,  O. 
0. 129  ;  Saravana  ▼.  Muttayij  6  Uad.  H.  0-  871  {  BaJU^i  ▼.  KHahnaji,  2  Booi. 
066.  See  Kvllar  t.  Modho  Dhyal,  5  Wym.  28,  where  it  if  foid  tbo  traiiMOtkm 
mmt  be  necesaary,  and  not  merely  adrantogeoof . 


UNDEE   MITAKSHABA    LAW.  815 

binding  debts^  which  cannot  otherwise  be  met^  a  sale  will  be 
JQstifiable  to  pay  them  off^  even  though  there  was  no  actual 
pressure  at  the  time  in  the  shape  of  suits  by  the  creditors  (s). 
For  the  manager  is  not  bound,  and  indeed  ought  not,  to  put 
the  estate  to  the  expense  of  actions.  A  fortiori,  of  ooursej 
such  dealings  will  be  justified  where  there  are  decrees  in 
existence,  whether,  ex  parte  or  otherwise,  which  could  at 
any  moment  be  enforced  against  the  property  (a).  And  the 
same  circumstances  which  would  justify  the  sale  of  part, 
might  justify  the  sale  of  the  whole  property,  thoughj  of 
course,  a  very  strong  case  would  have  to  be  made  out. 

$  802.  It  must  be  owned  that  the  principle  of  the  Hitak-  AnoMtftl  dtbte. 
shara  that  sons  have  a  right  to  control  their  father  in  the 
alienation  of  the  family  property,  is  almost  nullified  by  the 
other  principle  that  they  are  bound  after  his  death  to  pay 
his  debts,  even  though  contracted  without  necessity;  and 
by  the  logical  extension  of  that  principle,  recently  laid  down 
by  the  Privy  Council,  that  the  father  is  entitled  to  sell  the 
family  property  in  order  to  pay  off  his  own  debts,  which 
were  not  contracted  for  the  benefit  of  the  family,  but  which  Right  of  ftUiar 
the  sons  would  be  under  a  moral  obligation  to  discharge  (6).  u/own  dStau 
The  mode  of  reconciling  what  is  now,  undoubtedly,  a  con- 
flict of  principles,  may  perhaps  be  sought  by  tracing  back 
the  law  to  a  time  when  no  such  conflict  existed.  While 
the  family  continued  in  what  I  have  called  (§  208)  its 
Patriarchal  State,  the  head  of  the  family  was  not  merely  the 
manager  of  a  partnership ;  he  was  the  autocratic  ruler  of 
the  family  and  of  its  possessions.  Its  property  was  his 
property.  His  debts  were  its  debts.  Probably  it  would 
seldom  happen  in  a  primitive  state  of  society  that  any 
debts  would  be  incurred  which  would  require  a  sale  of  the 
property,  but  such  a  sale,  if  necessary,  would  be  within  the 
functions  of  the  head  of  the  house.  If  he  died  leaving 
debts  unpaid,  they  would  be  discharged  by  the  survivors, 


U 


Kaihav  v.  Roop  Singh.  8  N.  W.  P.  4. 

Purmes9ur  ? .   Ml.  Qoolbte,  11  Both.  4M ;  Sheorqi  v.  Nukch§d4$,  14 
Both.  73. 

(b)  Oirdharee  LalX  w.  Kantoo  Lall,  1  L  A«  821 1  B.  0. 14  8.  L.  B.  1S7 1  B.  0. 
»  Bath.  66 1  ante,  f  S80. 
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witboat  any  enquiry  whether  they  had  been  contracted  for 
the  joint  benefit,  or  for  the  special  purposes,  of  the  original 
debtor.  The  notion  of  a  religious  as  well  as  a  civil  obligation 
to  pay  debts  evidences  the  introduction  of  Brahmanical 
theories  into  a  law  which  was  previously  founded  upon 
merely  natural  justice.  The  kindred  theory  that  the  soul  of 
a  deceased  debtor  could  not  find  repose  till  his  debts  were 
discharged  probably  grew  up  still  later.  The  religions 
theory  of  obligation  could  well  co-exist  with  the  civil  theory, 
as  affording  an  additional  sanction  for  a  liability  which  was 
already  recognised.  The  antiquity  of  the  texts  which  state 
this  religious  theory  shows  that  it  had  sprung  up  before 
the  family  bonds  were  relaxed,  by  allowing  the  sons  to 
possess  a  co-ordinate  interest  in  the  property,  and  a  right 
to  restrain  their  father  in  his  dealings  with  it.  But  even 
after  this  later  development,  natural  equity  and  convenience 
would  continue  to  attach  a  specially  binding  character  to 
debts  which  wore  contracted  by  the  official  head  and  repre- 
sentative of  the  family,  while  the  religious  obligation  would 
assume  greater  prominence  in  proportion  as  the  secular 
obligation  was  weakened.  The  tendency  would  be  to  recon- 
cile a  conflict  of  rights,  which  was  becoming  important,  by 
allowing  the  sons  to  restrain  their  father  in  his  dealings 
with  the  property  before  they  matured  into  transactions 
which  conferred  rights  upon  others.  Where  such  rights  had 
been  created,  it  might  fairly  be  held,  if  a  struggle  ensued 
between  the  interest  of  a  son  in  the  paternal  property  and 
the  interest  of  a  creditor  or  a  purchaser  claiming  by  virtue 
of  the  father's  acts,  that  the  latter  interest  should  prevail,  as 
being  the  older,  and  enforced  by  a  double  sanction.  Where 
the  rival  interest  was  that  of  a  collateral  coparcener,  who 
was  under  no  religious  obligation  to  discharge  the  liabili- 
ties of  the  debtor,  a  contrary  decision  would  result  (c). 
Pious  giftf.  Another  ground  upon  which  alienations  are  valid,  though 

made  without  necessity,  is  in  the  case  of  pious  gifts.   These, 
no  doubt,  were  looked  upon  by  tlio  Brahmans  as  being  of 

(0  Beopfr  ilHthusawmy  Iyer,  J.,  Vonnaivpa  r.  i'tfi>|>urai/!/ai«i7ar,  4  lUd.  p. 
33,  and  per  Tnruii\  0.  J.,  ihxd.  pp.  il  ci  Hq. 
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general  benefit  to  the  family  from  the  store  of  religions  merit 
wbicli  they  procnred.  The  subject  will  be  treated  fully  in 
the  chapter  on  religious  endowments  (§  859). 

§  303.     Those  who  deal  with  a  person  who  has  only  a  Burthen  of 
limited  interest  in  property^  and  who  professes  to  dispose  of  neoenifcy. 
a  larger  interest^  are  prima  facie  bound  to  make  out  the  facts 
which  authorise  such  a  disposition.     But  the  nature  and 
extent  of  the  proof  which  they  must  offer  will  vary  accord- 
ing to  the  facts  of  the  case.     In  Hunoomanpersaud's  case, 
it  was  contended  that  the  burthen  was  discharged  by  show- 
ing an  advance  to  the  manager,  and  the  factum  of  a  deed 
by  him,  and  in  support  of  this  a  dictum  of  the  Agra  Sud-   Proof  of  n«e«f- 
der  Court  was  quoted.     Upon  this  the  Judicial  Committee 
remarked,  "  It  might  be  a  very  correct  course  to  adopt 
with  roferenco  to  suits  of  that  particular  character,  which 
was  one  wliere  the  sons  of  a  living  father  were,   with  his 
suspected  collusion,  attempting,  in  a  suit  against  a  creditor, 
to  got  rid  of  the  charge  on  an  ancestral  estate  created  by 
the  father,  on  the  ground  of  the  alleged  misconduct  of  the 
father  in  extravagant  waste  of  tho  estate.     Now,  it  is  to 
be  observed,  that  a  lender  of  money  may  reasonably  be  ex- 
pected to  prove  the  circumstances  connected  with  his  own 
particular  loan,  but  cannot  reasonably  be  expected  to  know, 
or  come  prepared  with  proof  of,  the  antecedent  economy  and 
good  conduct  of  the  owner  of  an  ancestral  estate,  whilst  the 
antecedents  of  their  father's  career  would  be  more  likely  to 
bo  in  tlie  knowledge  of  the  sons,  members  of  the  same  family, 
than  of  a  stranger  ;  consequently  this  dictum  may  perhaps 
bo  supported  on  the  general  principle  that  the  allegation 
and  proof  of  facts,  presumably  in  his  better  knowledge,  is 
to  be  looked  for  from  the  party  who  possesses  that  better 
knowledge,  as  well  as  on  the  obvious  ground  in  such  suits 
of  tho   danger  of   collusion   between   father   and   sons  in 
fraud  of  tho  creditor  of  the  former.     Their  Lordships  think 
that  tho  question  on  whom  does  the  onus  of  proof  lie  in  such 
suits  as  tho  present  is  one  not  capable  of  a  general  and 
inflexible  answer.     Tho  presumption  proper  to  be  made  will 
vnry   with    circMinstances,   and   must  be   regulated  by  and 
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dependent  on  them.  Thus,  where  the  mortgagee  himselfj 
with  whom  the  transaction  took  place,  is  setting  up  a  charge 
in  his  favour  made  by  one  whose  title  to  alienate  he  neces- 
sarily knew  to  be  limited  and  qualified,  he  may  be  reasonably 
expected  to  allege  and  prove  facts  presumably  better  known  to 
him  than  to  the  infant  heir,  namely  those  iacts  which  embody 
the  representations  made  to  him  of  the  alleged  needs  of  the 
estate,  and  the  motives  influencing  his  immediate  loan.  It 
is  to  be  observed  that  the  representations  by  the  manager 
accompanying  the  loan  as  part  of  the  res  geaUe,  and  as  the 
contemporaneous  declarations  of  an  agent,  though  not 
actually  selected  by  the  principal,  have  been  held  to  bo 
evidence  against  the  heir ;  and  as  their  Lordships  are  inform- 
ed that  such  prima  facie  proof  has  been  generally  required 
in  the  Supreme  Court  of  Calcutta,  between  the  lender  and 
the  heir,  where  the  lender  is  enforcing  his  security  against 
Barthen  of         i\^q  ]xQir,  they  think  it  reasonable  and  right  that  it  should  be 

required.  It  is  obvious,  however,  that  it  might  be  unrea- 
sonable to  require  such  proof  from  one  not  an  original  party, 
after  a  lapse  of  time  and  enjoyment,  and  apparent  acquies- 
cence ;  consequently,  if ,  as  is  the  case  here  as  to  part  of  the 
charge,  it  be  created  by  substitution  of  a  new  security  for  an 
older  one,  where  the  consideration  for  the  older  one  was  an 
old  precedent  debt  of  an  ancestor  not  previously  questioned, 
a  presumption  of  the  kind  contended  for  by  the  appellant 
would  be  reasonable'^  (d).  It  appears  to  have  been  the 
intention  of  the  Legislature  to  summarise  the  above  rulings  in 
s.  38  of  the  Transfer  of  Property  Act  IV  of  1882.  "  YHiere 
any  person,  authorised  only  under  circumstances  in  their 
nature  variable  to  dispose  of  immoveable  property,  trans- 
fers such  property  for  consideration,  alleging  the  existence 
of  such  circumstances,  they  shall,  as  between  the  transferee 
on  the  one  part  and  the  transferor  and  other  persons  (if  any) 

(d)  Hunoomanpersaud  w.  Mi.  Bahooeet  6  M.  I.  A.  pp.  41S— 4S0 ;  8.  O.  IS 
Buth.  81,  note;  Tandavaraya  v.  VaUi,  1  Mad.  U.  O.  ASi  Vadaliw.  Manda, 
2  Had  U.  0.  407 :  Saravana  v.  Muttayi,  6  Mad.  H.  0.  871  i  LaUa  Jfmm§iknr 
▼.  Koonwur  BinoMerree,  10  M.  I.  A.  464 1  Syud  Tasoowar  r,  Koonj  B^uurm,  S 
N.  W.  P.  8 ;  Ohowdhry  ? .  Brojo  Soondur,  18  Satb.  77 1  Sikhn  Chund  f . 
DulpuUy,  5  OU.  8d8. 
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nffocted  by  the  tmnsfer  on  the  other  part,  be  deemed  to  have 
existed,  if  the  transferee,  after  using  reasonable  care  to 
ascertain  the  existence  of  such  circumstances,  has  acted  in 
good  faith." 

§  304.  One  point  as  to  which  there  seems  at  first  to  be  a  in  oMe  of 
conflict  of  decisions,  is  as  to  the  amount  of  proof  incumbent 
upon  a  purchaser  under  a  decree,  or  upon  one  who  lends 
money  to  the  manager  of  an  estate  to  pay  off  a  decree,  or 
who  purchases  a  part  of  an  estate  from  the  manager  to  supply 
him  with  funds  for  that  purpose.    Is  the  production  of  a  bond 
fide  decree  sufficient  of  itself  to  establish  a  case  of  necessity ; 
or  is  it  incumbent  upon  the   purchaser  or  creditor  to  go 
further,  and  to  show  that  the  decree  was  passed  for  a  purpose 
which  would  bind  the  estate  f     The  result  of  the  decisions 
appears  to  bo,  that  the  party  who  relies  on  the  decree  is 
entitled  to  assume  that  it  was  properly  passed,  and  that 
everything  done  under  it  was  properly  done.     But  the  extent 
to  which  this  will  benefit  him  depends  upon  the  nature  of 
the  decree,  and  the  person  against  whom  it  was  given,  and 
upon  the  form  of  the  proceedings  taken  in  execution  of  the 
decree.    It  is  evident  that  a  decree  may  be  one  which  upon 
its  face,  and  by  the  mere  fact  that  it  was  passed,  binds  the 
person  against  whom  it  is   enforced.     Or  it  may  be  one 
which  will  not  bind  him  unless  something  was  proved  in  the 
course  of  the  case,  and  that  something  may  or  may  not  have 
been  proved.    Again ;  the  form  of  the  decree,  and  of  the  pro- 
ceedings taken  under  it,  may  show  that  the  creditor,  while 
only  suing  his  debtor  by  name,  sued  him  aa  the  representative 
of  the  family,  in  order  to  bind  its  property.     Or,  conversely, 
it  may  appear  that  although  the  creditor  had  a  remedy, 
which  he  might  have  enforced,  against  the  whole  family  and 
its  property,  he  chose  to  restrict  his  claim  to  his  original 
debtor  and  the  interests  of  that  debtor.     Where  the  decree 

is  against  a  father,  it  conclusively  establishes  that  there 
was  a  debt  due  by  him,  and  as  against  his  issue  nothing 
moro  is  necessary.  It  is  not,  as  we  have  seen,  necessary 
to  show  that  the  debt  was  for  the  benefit  of  the  family. 
Where  property  is  sold  under  such  a  decree,  ''the  pur* 
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cliasor  is  not  bound  to  go  back  beyond  tbe  decree  to 
ascertain  wbetber  the  Court  was  riglit  in  giving  tbe 
decree^  or  having  given  it^  in  putting  up  tbe  property  for 
sale  under  an  execution  upon  if'  (e).  And^  of  course^  tbe 
same  rule  would  apply  where  a  minor  sought  to  set  aside  a 
TraDBactioni  sale  made  by  bis  guardian  in  order  to  pay  off  a  decree 
decrees.  against  the  minor  himself  (/) ;  or  where  the  transaction  was 

disputed  by  an  heir,  not  being  a  coparcener^  for  be  is  bound 
to  pay  the  debts  of  the  person  whose  estate  he  takes  (§  282). 
But  it  would  be  otherwise  where  the  decree  was  given  against 
a  simple  coparcener.  It  would  be  a  perfectly  valid  decree 
against  him,  and  might  during  his  life  be  enforced  by  exe- 
cution and  sale  of  his  interest  in  the  property  (§  284). 
But  as  bis  debt  would  not  bind  his  coparceners  or  their 
sbare  in  the  property,  unless  it  was  contracted  by  their  con- 
sent or  for  their  benefit  (§  289),  so  a  docroo  against  him  can 
create  no  higher  liability.  It  ascertains  bis  debt,  but  does 
no  more.  If  it  is  intended  to  procure  payment  of  tbe  debt, 
directly  or  indirectly,  out  of  the  shares  of  the  other  members, 
the  person  who  relies  upon  the  decree  must  do  something 
more  than  merely  produce  it.  ''  It  is  necessary  to  go  further, 
and  show  that  those  debts  themselves  were  such  as  to  be 
properly  binding  upon  tbose  who  have  not  personally  incur- 
red them.  If  it  were  otherwise,  the  debtor,  baving  first, 
borrowed  money  for  his  own  purposes,  and  mortgaged  fiunily 
lands  for  the  satisfaction  of  the  debt,  would  be  able,  by  the 
simple  process  of  admitting  the  debt,  to  render  the  invalid 
unimpeachable,  or  by  discharging  with  borrowed  money  a 
previous  bond  in  itself  wholly  invalid  against  coparceners, 
would  bind  them"(^). 


(e)  Per  curiam,  Miiddun  Thakoor  ▼.  Kantoo  LalL  1  I.  A.  S31,  8Si;  S.O  14  B 
li.  R.  187  ;  S.  C.  23  Satli.  60 ;  ante.  j\  280  D,  280  E.  Boe  nomoroascaaoffoUowI 
ing  iLif  deoifioD ;  Bhouma  v.  Roopktsfioref  5  N.  W.  P.  89  :  Budree  ▼.  KantM,  tt 
Buth.  200  ;  Kooldeop  ▼.  Runjeet,  24  Buth.  281 ;  Sheo  Perahadw.  8oofybunss§l  ^. 
281  ;  Burtoo  y.  Ram  Purmestur,  ih.  80^i ;  Anooragee  w.  BhugohuUy,  tt  Bnili. 
148  ;  Ramsahoy  v.  Mohabeer,  ib.  186 ;  Wcjed  Hossein  ▼.  Nankoo,  ib.  Sll ;  Luchmi 
T.  Asman,  2  Gal.  218 ;  S.  G.  26  Bath.  421 ;  Sivasankara  ▼.  Parvati,  4  Mad.  M. 
And  it  it  no  dofeuce  b^  the  soo  that  be  was  not  a  party  to  (tlio  docrce  ogainat 
tbe  father ;  Sundraraja  ▼.  Jaganada,  4  Mad.  111. 

(/)  Sheoraj  v.  Nukchedce,  14  Buth.  72. 

ig)  Saravana  v.  Mutiayi.  0  Mad.  H.  G.  871 ;  per  Hollotoup,  J.,  at  p.  880 : 
Pareyaiami  v.  Saluclai,  8  Mad.  H.  G.  167 ;  Ji^otee  v.  iCanijevt,  2  N.  W.  l\  S0{ 


UNDER  MITAKSHARA  LAW.  821 

§  304a.  Tlio  third  of  tho  above  class  of  cases  is  illastrated 
by  the  decision  of  the  Privy  Council  in  Bisseaaur  v.  Lueh- 
vicssnr  {h).  Three  decrees  wore  obtained  against  different 
members  of  the  family  of  Nath  Das  for  rent  of  land  taken 
by  him  on  lease.  The  Court  found  that  the  family  was  joint, 
and  tliat  the  lease  was  taken  for  the  benefit  of  the  family. 
The  decrees  in  each  case  stated  that  the  decree  was  not  to 
be  executed  against  the  person  and  self-acquired  property 
of  the  defendant,  but  against  the  property  left  by  the 
deceased  leaseholder  Nath  Da^,  Upon  the  above  findings 
the  debt,  of  course,  was  one  which  bound  the  whole  family, 
though  the  decree  was  against  one  member,  and  the  order 
for  execution  against  another  member.  The  Judicial  Com- 
mittee held  as  to  each  decree  that  it  was  a  decree  against 
the  representative  of  the  family  in  respect  of  the  family 
debt,  and  that  it  was  one  which  could  be  properly  executed 
against  the  joint  property  of  the  family,  other  than  that  in 
respect  of  which  the  rent  was  due  (t).  In  passing  this 
decision  their  Lordships  referred  to,  and  affirmed,  previous 
cases,  the  cfrcct  of  which  they  stated  to  bo,  *'  that  in  execu- 
tion proceedings  the  Court  will  look  at  the  substance  of  the 
transaction,  and  will  not  bo  disposed  to  set  aside  an  execu- 
tion upon  mere  technical  grounds,  when  they  find  that  it  is 
substantially  right.'' 

§  3040  The  last  of  the  four  classes  of  cases  is  also  illus- 
trated by  a  decision  of  the  Privy  Council  in  Deendyal  v. 
Jugdeep  Narain  Singh  (&),  which  at  first  sight  seems  in  con- 
flict with  that  of  Mudduu  Thakoor  v,  Kantoo  Lall,  There, 
Toofani  Singh,  the  father  of  the  respondent,  incurred  a  debt. 
A  mere  money  decree  was  obtained  against  him,  and  in 
execution  the  creditor,  who  was  appellant  before  the  Privy 
Council,  caused  "  the  right  and  title  and  share  of  Toofani 

Venkatas/imi  t.  A'f^ppa/j/an,  1   Mnd.  351;  Venkni^jrantayyan  w,  V§nkat/uubra» 
mania,  ib.  3&S ;  Lnki  t.  A'jhovef*.  5  Cal.  Ill ;  Oanguln  t.  Ancha,  4  \{»d.  73. 

(/i)  0  I.  A.  233;  S.  C.  5  C.  L.  II.  477. 

(i)  Sec  vAiious  canon  follow  ing  this  decision.  Deva  t.  Ram  Mlanohur^  S  All.  740 1 
RamS^vak  r.  lianhiibar,  3  All.  72 ;  Radha  Kishen  r.  Ba<:hhaman,  ih.  118}  Oaya 
▼.  Rnj  Bnn»i,  ib.  lUl  ;  /Jam  Narain  r.  Bhawani,  ib.  443  F.  B. 

(A)  4  I.  A.  217  ;  S.  C.  3  Cal.  108,  followed  in  Pursid  r.  Uanooman.  6  Cal.  846  j 
Bika  ▼.  TAichmnn,  2  All.  800  ;  Chandra  v.  Oanga,  2  All.  899  ;  Nanhak  t.  Jainu 
angal,  3  All.  2SM. 
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Singh  the  jadgment  debtor''  in  the  joint  family  property 
which  was  the  sabject  of  the  suit^  to  be  put  up  for  sale,  and 
bought  them  himself.  The  son  then  sued  the  purchaser 
and  his  father  to  recover  the  whole  propei*tyj  on  the  ground 
that  being,  according  to  the  law  of  the  Mitakshara,  the  joint 
estate  of  his  father  and  himself,  it  could  not  be  taken  or  sold 
in  execution  for  the  father's  debt,  which  had  been  incurred 
without  any  necessity.  The  Courts  below  conclusively  held 
that  the  debt  was  necessary.  Upon  these  findings  the  Zillah 
Court  dimissed  the  suit,  but  the  High  Court  decreed  for  the 
son  as  to  the  whole  property.  The  Privy  Council  held  that 
the  purchaser  had  by  the  sale  "  acquired  the  share  and 
interest  of  Toofani  Singh  in  the  property,  and  was  entitled  to 
take  such  proceedings  as  ho  shall  be  advised  to  have  that 
share  and  interest  ascertained  by  partition.''  Their  Lord- 
ships said  :  ^'  this  issue  (as  to  legal  necessity)  seems  to  be 
immaterial  in  the  present  suit,  because,  whatever  may  have 
been  the  nature  of  the  dobt,  the  appellant  cannot  be  taken 
to  have  acquired  by  the  execution  sale  more  than  the  right 
title  and  interest  of  the  judgment  debtor.  If  he  had  sought 
to  go  further,  and  to  enforce  liis  debt  against  the  whole 
property  and  the  co-sharers  therein  who  were  not  parties 
to  the  bond,  he  ought  to  have  framed  his  suit  accordingly, 
and  have  made  those  co-sharers  parties  to  it.  By  the  pro- 
ceedings which  he  took  he  could  not  get  more  than  what  was 
seized  and  sold  in  execution,  viz,,  the  right  title  and  interest 
of  the  father.  If  any  authority  be  required  for  this  proposi- 
tion it  is  sufficient  to  refer  to  the  cases  of  Nugender  Ohunder 
Ohoae  V.  Sreemutty  Kaminee  Doaaee,  and  Baijun  Doobey  v. 
Brij  Bhookun  Lall  (l) .'' 

It  is  evident  that  the  debt,  whether  necessary  or  unneces- 
sary, provided  it  was  not  immoral,  might,  under  the  authority 
of  the  cases  of  Qirdhari  Lall  and  Mudduii  Thakoor  {m),  and 
of  the  other  cases  cited  in  the  preceding  paragraphs,  have 
been  enforced  against  the  share  of  the  son,  under  a  decree 
against  the  father  to  which  the  son  was  no  party.     But  in  the 


(0  11  M.  I.  A.  241  ;  8.  C.  8  Both.  (P  0.)  17  ;  2  I.  A.  276  ;  S.  0.  1  Oftl.  183. 
(m)  1  I.  A.  821  i  S.  0. 14  B.  L,  K.  W ;  B.  C.  22  Suth.  66. 
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caso  before  the  Committee,  the  creditor  had  not  only  refrained 
from  suing  the  son,  but,  with  full  knowledge  of  his  eKistence 
and  interest,  he  had  limited  his  execution  to  the  interest  of 
the  father.  Ho  could  not,  therefore,  claim  to  have  parchased 
any  thing  more.  His  course,  apparently,  was  to  enforce  his 
decreo  by  execution  against  the  whole  joint  property,  and 
to  resist  any  attempt  to  limit  it  to  the  father's  share. 

&  305.  It  has  been  said  that  where  a  debt  is  ancestral,  Wher«oUitr 
and  property  is  sold  to  meet  it,  the  purchaser  is  not  bound  atAilabU. 
to  enquire  whether  the  debt  could  have  been  met  from  other 
sources  (n).  But,  I  imagine,  this  can  only  apply  where  there 
is  at  all  events  an  apparent  necessity  for  the  sale.  In  the 
case  where  the  rule  was  laid  down,  the  Court  went  on  to 
say,  *'  Nor  is  it  indicated  from  what  sources  it  would  have 
been  met."  In  a  Bengal  case,  the  Sudder  Court  laid  down 
nearly  the  opposite  principle.  They  said,  "  It  may  be 
shown  that  the  ostensible  object  of  the  loan  was  to  pay  oS 
Qovernment  revenue,  but,  to  render  such  a  loan  binding  upon 
those  who  had  reversionary  interests  upon  the  property,  it  EzirmT«gtaeM 
roust  also  be  satisfactorily  proved  that  such  loan  was  abso- 
lutely necessary  from  failure  of  the  resources  of  the  estate 
itself,  and  was  not  raised  through  the  caprice  or  extrava- 
gance of  the  proprietor"  (o).  Here  the  law  seems  to  be  laid 
down  rather  too  strictly.  The  person  who  deals  with  the 
manager  of  a  joint  family  property  has  to  consider  the 
propriety  and  necessity  of  the  transaction  in  which  he  is 
engaged,  not  merely  the  propriety  and  necessity  of  paying 
the  debt  which  is  the  pretext  for  the  transaction.  If  the 
debt  is  improper  or  unnecessary,  and  known  to  be  so  by  the 
lender,  the  transaction  is,  of  course,  invalid.  If  the  payment 
of  the  debt  is  proper  and  necessary,  the  transaction  will  still 
be  invalid,  unless  the  lender  has  reasonable  ground  for  sup- 
posing that  it  cannot  be  met  without  his  assistance.  The 
caprice  or  extravagance  of  the  proprietor  is  only  material  as 
showing,  either  that  the  object  of  the  transaction  was  an 
improper  one,  or  that  the  necessity  for  it  was  non-existent. 


in)  Ajey  r.  Oirdharee,  4  N.  W.  P.  110^ 


(o)  IMmoodhur  ?.  Birjo  MohapaUur,  8.  D.  of  1868,  80S. 
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Proof  of  pay* 
ment. 


Powers  of 
manager. 


Rigbt  of  CO- 
parceuer  to 
di8}K>so  of  bU 
■bare. 


Where  it  is  once  established  that  there  was  a  debt  which 
ought  to  be  paid^  and  which  could  not  be  paid  without  a 
loan  ot*  sale,  if  the  validity  of  the  transaction  is  disputed  on 
the  ground  that  the  debt  had  previously  been  discharged 
or  diminished,  the  burthen  of  making  out  this  case  rests 
upoi\  the  person  who  sets  it  up.  Payment  is  an  affirmative 
fact  which  cannot  be  assumed,  merely  on  account  of  the 
antiquity  of  the  debt  (/>). 

§  306.  The  powers  of  the  manager  of  a  joint  family  pro- 
perty who  is  not  the  father  are  governed  by  exactly  the 
same  principles  as  those  already  laid  down.  Of  course,  his 
personal  debts  are  not  binding  upon  his  coparceners,  as 
those  of  a  father  are  upon  his  sons,  and  therefore  alienations 
made  by  him  to  pay  such  debts  would  not  bind  them.  In 
his  case,  too,  there  could  be  no  suggestion  that  ho  had  any 
greater  power  over  movables  than  over  immovables,  except 
BO  far  as  arose  from  their  own  nature,  and  the  mode  in  which 
they  would  usually  be  dealt  with.  Nor,  of  course,  could  his 
coparceners  claim  any  interest  in  his  self-acquired  land. 

§  807.  So  far  wo  havo  boon  coiisidoring  dispositions  of  the 
family  property  by  which  one  member  professed  to  bind  the 
others,  by  selling  or  encumbering  their  shares  as  well  as  his 
own.  We  have  now  to  examine  the  right  of  one  member  of 
a  family  governed  by  Lfitakshara  law  to  dispose  of  his  own 
share.  To  an  English  lawyer  the  existence  of  such  a  right 
would  seem  obvious.  Under  the  early  Hindu  law  it  is  equally 
certain  that  no  such  right  existed.  It  has  become  thoroughly 
established  in  Bengal,  as  will  be  seen  hereafter ;  but  in  the 
other  provinces  there  is  a  complete  variance  as  to  its  existence, 
and  the  extent  to  which  it  may  be  exercised.  The  theory  of 
the  Mitakshara  law  is  clearly  against  such  a  right.  I  hava 
already  pointed  out  (§  243)  that  under  that  law  all  the 
coparceners  are  joint  owners  of  the  property,  but  only  as 
members  of  a  corporation  in  which  there  are  shareholders, 
but  no  shares.  The  family  corporation  remains  unchanged, 
but  its  members  are  in  a  continual  state  of  ilux.     No  one  has 


(p)  Cavalu  Vencata  v.  Collector  of  MasxiUpatamt  11 11. 1.  A.  619,  683  i  S.  C. 
2  Sutb.  (P.  0.)  61. 
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nny  Bliare  until  partition^  because  until  then  it  is  impossible 
to  say  wliat  tlio  sliaro  of  each  may  be.  It  will  be  larger  one 
day,  when  a  member  dies ;  smaller  the  next,  when  a  member 
is  born  (q).  The  right  of  the  members  to  a  partition  has 
been  slowly  and  reluctantly  admitted.  But  this  right  carries 
with  it  the  consequence  of  being  cut  off  from  the  benefits  of 
sharing  in  the  family  property,  and  participating  in  its  future 
gains.  If  any  member  were  allowed,  from  time  to  time,  to 
sell  his  share  in  the  joint  family  property,  without  severing 
himself  from  the  family  by  partition,  he  would  be  securing 
the  advantages  of  a  division  without  submitting  to  its 
inconveniences.  lie  would  be  benefiting  himself  by  the 
exclusive  appropriation  of  a  part  of  the  property  which  had 
never  become  his.  lie  would  be  injuring  the  family  by 
diminishing  their  estate,  and,  at  the  same  time,  he  would  be 
retaining  the  right  to  profit  by  the  future  gains  of  their 
industry.  No  doubt  the  amount  so  disposed  of  might  be 
taken  into  nccount  in  the  event  of  a  subsequent  partition. 
But  the  rules  of  Hindu  law  contemplate  the  continuance  of 
the  family  union,  not  its  disruption.  Until  a  partition  took 
place  he  would  have  been  in  a  position  of  exceptional  advan- 
tngo.  It  would  be  like  the  case  of  a  partner  who  claimed 
the  right  to  withdraw  his  capital  from  the  concern  at  pleasure, 
without  withdrawing  himself.  Even  before  partition  such 
alienations  would  be  subversive  of  the  family  system.  That 
S3'8tcni  a.<?snmes  that  each  member  of  the  family  is  supplied 
out  of  its  funds  in  proportion  to  his  requirements,  as  often 
as  they  arise,  the  uriRpcut  balance  of  each  year  being  carried 
over  to  the  capital  for  the  benefit  of  all.  There  is  no  such 
thing  as  a  system  of  individual  accounting,  with  a  ledger 
opened  in  the  name  of  each  member,  and  a  debiting  to  him 
of  his  expenses,  and  a  crediting  of  his  proportion  of  the 
income.  But  if  any  member  wore  allowed  to  dispose  of  his  Right*  of  co- 
share  such  a  system  would  be  necessary;  and  upon  taking  property, 
the  annual  nccount,  it  might  turn  out  that  the  amount  of 
income  to  which  he  was  entitled  was  not  sufficient  to  defray 


(7)  Roo  prr  curiam,   findabart  Prasad  t.  Foolhaih  Kooer^  8  D.  L.  R.  (F.  B.) 
il;  8.  C.  l2Suth.  (F.  B.)l. 
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Lis  expenses.  The  anomaly  would  then  arise,  that  a  member 
of  the  undivided  family  would  either  not  be  entitled  to  be 
maintained  at  all,  or  would  be  maintained  as  a  matter  of 
charity,  and  not  of  right.  Finally,  the  permission  to 
alienate  without  a  partition  would  necessarily  have  the  effect 
of  introducing  strangers  into  the  coparcenary,  without  the 
consent  of  its  members,  and  defeating  the  right  of  survivor- 
ship, which  they  would  otherwise  possess. 
His  power  of  §  308.  Of  course,  nothing  is  to  be  found  in  the  earlier 

a  lenation.  writers  upon  the  subject.     They  did  not  notice  the  point, 

because  such  an  occurrence  did  not  present  itself  to  their 
minds  at  all.     An  alienation  of  family  property,  even  with 
the  consent  of  all,  was  probably  a  very  rare  event.     Bat  as 
property  began  more  frequently  to  pass  from  hand  to  hand, 
the  circumstances  which  would  justify  an  alienation  began 
to  be  defined.     Vyaaa  says,  "  A  single  parcener  ought  notj 
without  the  consent  of  his  coparceners,  to  sell  or  g^ve  away 
immovable  property  of  any  sort,  which  the  family  hold  in 
coparcenary.     But  at  a  time  of  distress,  for  the  support  of 
his  household,  and  particularly  for  the  performance  of  reli- 
gious duties,  even  a  single  coparcener  may  g^ve,  mortgage 
or  sell  the  immovable  estate"  (r).     Not,  be  it  observed,  bis 
own  share  for  his  own  private  benefit.     So  Narada  men- 
tions joint  property  among  the  eight  kinds  of  things  that 
may  not  be  given,  though  he  expressly  authorises  divided 
brothers  to  dispose  of  their  shares  as  they  like  («).     And 
the  author  of  the  Vivada  Ohintamani,  while  commenting 
on,  and  approving,  these  texts,  gives  as  his  reason,  ''for 
none  has  any  right  over  them  according  to  common  sense." 
He  adds  in  another  passage :  "  What  belongs  to  many  may 
be  given  with  their  assent.     Joint  ancestral  property  may 
Power  iodispoM  be  given  with  the  assent  of  all  the  heirs'' (^).     Probably 
of  share.  ^]|  these  passages  referred  to  the  powers  of  the  father  or 

manager.     The  Mitakshara  and  Mayukha  in  laying  down 
the  right  of  alienation  are  evidently  dealing  with  the 


(r)  1  Dig.  466  {  2  Dig.  180. 

(i)  Narada,  Pt.  II.  if.  §  4,  6  ;  ziu.  §  42-43 ;  ace.  Vrihaf pati|  2  Dig.  M|  Dao- 
■ba,  tb.  110. 
(0  Vivada  Cbintamani.  pp.  73,  77- 
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of  the  father  as  representing  the  entire  family  (u).  The  idea 
of  any  individual  acting  solely  on  his  own  account  does 
not  seem  to  have  occurred  to  them.  Tlie  same  view  is  laid 
down  unhesitatingly  by  Mr.  W.  MacNaghten.  He  says, 
'^  A  coparcener  is  prohibited  from  disposing  of  his  own 
share  of  joint  ancestral  property ;  and  such  an  act  where 
the  doctrine  of  the  Mitakshara  prevails  (which  does  not 
recognize  any  several  right  antil  after  partition,  or  the 
principle  of  factum  valet),  would  unquestionably  be  both 
illegal  and  invalid'^  (v).  On  the  other  hand,  Mr.  Ellis, 
writing  of  the  Madras  Presidency,  thought  a  sale  would 
be  valid  to  the  extent  of  the  alienor's  own  share  (to),  Mr. 
Colebrooke  seems  to  have  been  in  much  uncertainty  upon 
the  point.  The  result  of  his  various  opinions  appears  to 
be,  that  a  gift  by  one  co-heir  of  his  own  share  would  be 
certainly  invalid,  and  that  a  sale  or  mortgage  would  in  strict- 
ness be  also  illegal;  but  that  in  the  latter  case  ^'equity 
would  require  redress  to  be  afforded  to  tho  purchaser,  by 
enforcing  partition  of  the  whole  or  of  a  sufficient  portion  of 
it,  so  as  to  make  amends  to  the  purchaser  out  of  the  vendor's 
share"  (x).  This  opinion  was  adopted  by  Sir  Thomas 
Strange  in  bis  book,  and  acted  on  by  him  from  the  Bench  (y.) 
§  309.  It  is  probable  that  the  first  inroad  upon  the  strict 
law  took  place  in  enforcing  debts  by  way  of  execution.  In 
strict  logic,  of  course,  what  a  man  cannot  do  directly  by  way 
of  sale,  he  ought  not  to  be  allowed  to  do  indirectly  through 
the  intervention  of  a  decree-holder.  But  we  have  already 
seen  that  the  Hindu  law  ascribed  great  sanctity  to  the  obli- 
gation of  a  debt,  and,  in  the  case  of  a  father,  enabled  him  to 
defeat  the  rights  of  his  sons,  through  the  medium  of  his  g^^^  y^ 
creditors,  though  it  denied  him  the  power  to  do  so  by  an  •^■•^  in 
express  alienation  (§  274).  It  would  be  a  natural  transition 
to  extend  this  principle  to  all  coparceners,  so  far  as  to  allow 
a  creditor  to  seize  the  interest  of  any  one  in  the  joint  pro- 


(u)  MiUbharA,  i.  1,  §  27— 8S  ;  V.  May.,  it.  1,  §  8—6. 

W  1  w. 


MacN.  5. 
iw)  9  Btrm.  U.  L.  850. 
(ff)  S  Stn.  H.  L.  844,  840.  488,  489. 

(y)  1  Strm.  li.  L.  800^202 ;  8a$hachella  t.  Ramoiamy,  1  N.  0.  284  [74];  p§$i, 
I  811. 
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perty  as  a  satisfaction  of  his  separate  debt.  There  are  decisiona 
ill  which  it  has  been  held  that  even  this  cannot  be  allowed 
in  cases  under  the  Mitakshara  law  (z).  But  the  contrary 
rule  has  been  repeatedly  laid  down  in  all  the  Presidencies^ 
and  has  been  recently  affirmed  by  the  Privy  Council.  It 
may  be  taken  as  settled  that  under  a  decree  against  any 
individual  coparcener^  for  his  separate  debt,  a  creditor  may 
during  the  life  of  the  debtor  seize  and  sell  his  undivided 
interest  in  the  family  property  (a).  The  decisiona  which 
show  that  this  cannot  be  done  after  the  death  of  the  debtor 
have  been  already  stated  (§  28-1).  There  may  be  greater 
difficulty  in  determining  how  the  right  of  the  pmxhaser  at 
the  sale  under  the  decree  is  actually  to  be  enforced.  lu 
Bengalj  where  the  coparceners  hold  in  quasi-several ty,  each 
member  has  a  right  before  partition  to  mark  out  his  own 
Right  of  pur.       share,  and  to  hold  it  to  the  exclusion  of  the  others.     Accord- 

cuasor. 

iugly,  it  has  been  held  that  the  purchaser  at  a  Court  sale  of 
the  rights  of  one  member  is  entitled  to  be  put  into  physical 
possession  even  of  a  part  of  the  family  house;  the  only 
remedy  of  the  other  mombors  being  to  purchase  the  rights 
of  the  debtor  at  tlie  auction  sale  (I),  But  it  is  otherwise  in 
cases  under  Mitakshara  law,  where  no  member  has  a  right, 
without  express  agi*eement,  to  say  that  any  specific  portion 
is  exclusively  his.  Consequently,  the  purchaser  at  a  Court 
Right  of  execu.    auction  cannot  claim  to  be  put  into  possession  of  any  definite 

piece  of  property  (c).  As  the  Judicial  Committee  said  in 
one  case,  "  No  doubt  can  be  entertained  that  such  a  share 
is  property,  and  that  a  decree-holder  can  reap  it.     It  is 

{u)  Nana  Tooljaram  v.  WiUuhdaa,  Morritf,  40;  Bhyro  Ptrahad  t.  DaMitto, 
16  Suth.  81. 

(o)  Valayooda  v.  Ohedumhara,  Mad.  Doo.  of  1855,  231 ;  Suhharayudu  ?. 
OopavajjulUf  Mad.  Dec.  of  1860,  247  i  Virasiniini  v.  Ayya$vami,  1  Mad.  H.  0. 
471  ;  Vaaudev  v.  Venkateah,  10  Bom.  II.  0.  180 ;  Vandurang  t.  Bhaakar,  11 
Bom.  U.  0  72  :  Udaram  v.  Hanu,  ih.  70 ;  Oour  Perahad  v.  Sheodaan,  4  N.  W.  P. 
187  ;  Deenduai  v.  Jugdaep^  4  I.  A.  247  ;  S.  C.  3  Cal.  198 ;  overmling  Juada^p  ?. 
Deendial,  12  H.  L.  K.  100 ;  IS.  C.  20  Bath.  174 ;  Vankataramayyan  w.  Vmikaia* 
auhramaniat  1  Mad.  858;  Suraj  Bunai  Koer  t.  Sheo  Proahad,  6  I.  A.  88;  8.  O. 
5  Cal.  148 ;  Jallidar  v.  liamlul,  4  Oil.  728 ;  Itai  Narain  t.  Nownit,  4  Oal.  800. 
Tho  purchaaor  does  uot  become  a  coparceuer  whose  aueut  is  required  to  aoy 
future  doaliugs  with  tho  property  by  tho  reniaiuing  members ;  BallaSh  t.  Sundar, 
1  All.  429 ;  Qanraj  v.  Sheozore,  2  All.  898. 

(b)  Ramtonoo  v.  Ishurchunderf  8.  D.  of  1857»  1586;  Koonwwr  t.  Shama 
Soonduraa,  2  Suth.  (Mis.)  80 ;  Eahan  Chunder  w,  A'utid  Coomafj  8  Suih.  880. 

(c)  Kalee  v.  Choitun,  22  Bath.  214;  Kallapa  y.  Venkittash,  2  Bom.  070. 
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specific,  existing  and  definite ;  but  it  is  not  properly  the 
subject  of  seizure  nnder  this  particular  process,  but  rather 
by  process  direct  against  the  owner  of  it,  by  seisure,  or 
sequestration,  or  appointment  of  a  receiver"  (d).  In  cases 
which  have  occurred  in  Bombay,  the  High  Court  has  held 
that  the  only  mode  in  which  the  execution  purchaser  can 
enforce  his  rights  is  by  a  suit  for  a  partition  of  the  debtor's 
share  in  the  whole  estate,  to  which,  of  coarse,  he  mast  make 
all  the  members  of  the  family  parties.  In  carrying  out  the 
decree  for  partition,  the  Court  will,  as  far  as  they  can  with 
regard  to  the  interests  of  others,  try  to  award  to  the  pur- 
chaser any  specific  portion  which  the  debtor  may  have 
originally  pledged,  mortgaged,  or  sold.  The  purchaser 
cannot  sue  for  a  partition  of  part  of  the  property  only,  because 
an  account  of  the  whole  estato  must  be  taken,  in  order  to 
see  what  interest,  it  any,  the  debtor  possesses  (e).  On  the 
other  hand,  oven  prior  to  partition,  the  purchaser  of  the 
interests  of  one  coparcener  is  a  tenant  in  common  with  the 
others.  Therefore,  if  he  has  got  into  possession  of  what  waa 
formerly  enjoyed  by  the  debtoi*,  the  other  members  cannot 
treat  him  as  a  mere  trespasser.  If  they  are  willing  to 
continue  the  tenancy  in  common,  they  may  compel  him  so  to 
enjoy  his  share  as  not  to  interfere  with  a  similar  enjoyment 
by  themselves.  If  they  object  to  the  tenancy  in  common, 
they  must  sue  for  a  partition  (/). 

§  310.  The  step  from  holding  that  the  share  of  one  mem-  confliciof 
ber  can  be  sold  under  a  decree,  to  holding  that  he  can  sell  "{obJot***^ 
it  himself,  is  such  an  easy  one,  that  it   is  surprising  that  aUenaUon. 
those  who  admit  the  former  right  should  deny  the  other. 
Tet  it  will  be  found  that  it  is  denied  by  the  High  Courts  of 
Bengal  and  the  North  West  Provinces,  while  it  is  admitted 
by  the  High  Courts  of  Madras  and  Bombay.     The  reason 
appears  to  be  that  in  Bengal  the  right  of  oven  an  execution  Bengtl. 
creditor  was  originally  not  admitted.     It  was  denied  in  1871 


(rl)  Syud  Tuffuxtool  ▼.  Rughoonnth,  14  M.  I.  A.  60. 

(f)  Pandurnng  r.  Bhaskar^  11  Bom.  H.  G.  7S j  Udaram  w.  Banu,  ib.  76; 
irc.  LnU.  Jhn  v.  Junta,  22  Bnth.  116 ;  Jallidar  r.  Jlamlal,  4  Oftl.  7SS. 

(/)  Mahahnlaya  r.  Tinmya.  12  Bom  H.  C.  188  ;  Bahnji  v.  Va9ud4v,  1  Bom. 
9S  ;  Kallnpn  r.  Venkatesh,  2  Horn.  6/6. 
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in  a  decision  which  was  not  appealed  against  {g),  and  was 
only  finally  established  by  the  Privy  Council  in  an  appeal 
which  reversed  a  later  decision  of  1878  (h).  Consequently, 
an  unbroken  current  of  decisions  maintained  a  practice  in 
conformity  with  the  theory.  In  Madras  and  Bombay  the 
earlier  decisions  negatived  the  right  of  a  coparcener  to  alien 
his  share.  But  the  right  of  the  execution  creditor  was 
admitted^  and  therefore  the  analogous  right  of  the  copar* 
cener  was  ultimately  recognized.  As  the  question  may 
still  be  treated  as  uncertain,  it  will  be  advisable  to  show 
rather  fully  what  the  state  of  the  authorities  really  is. 

§  311.  The  earliest  case  actually  decided  in  Madras  was  one 
before  Sir  Thomas  Strange  in  1813.    There,  one  of  two  audi- 
vided  brothers  had  mortgaged  family  property  for  his  private 
purposes.     A  suit  was  first  brought  by  the  other  brother  to 
declare  that  the  mortgage  was  not  binding  upon  his  share  of 
the  property.     In  this  suit  an  account  and  partition  was 
decreed.     A  cross  suit  was  brought  by  tho  mortgagee  against 
both  brothers  for  payment  and  sale  of  tho  property  mort- 
gaged.    Tho  decree  was  that  tho  suit  should  be  dismissed 
against  tho  second  brother^  that  the  sharo  of  the  mortgagor 
should  be  held  bound  for  payment  of  whatever  was  due  upon 
the  mortgage,  but  that  no  part  of  the  property  comprised 
in  the  bond  and  mortgage  should  be  sold,  until  the  account 
and  partition  directed  under  the  original  decree  was  com- 
pleted.     These  proceedings   were  submitted  to  Mr.  Cole- 
brooke,  and  were  approved  of  by  him,  subject  to  a  doubt 
whether   the  charge   was  valid  even   for  the  share   of  the 
alienor  (i).     In  a  case  in    1853   the   Madras  Sudr   Court 
appears  to  have  held  a  sale  by  one  of  several  members  to  be 
valid  for  his  share,   even  without  a  partition  (ft).     Ou  the 
other  hand,  the  opinion  of  a  pandit  of  the  Tellicherry  Court 
is  recorded,  which  supports  the  doubt  expressed  by  Mr.  Oole- 
brooke.     In  reply  to  a  question,  '^  Can  one  of  an  undivided 
family,  consisting  of  two  only,  dispose  of  half  the  property. 


(ij)  Bhyro  Pershad  v.  BasistOf  16  Suih.  81. 
Ih)  Deendyal  ▼.  Jugdeep.  4  1.  A.  247  ;  S.  O.  8  Oal.  196. 
(t)  Ramatamy  v.  8a8hachella,  5  N.  0.  384,  240  [74]. 
{k)  Chinnapi$l  w.  Chock§n,  Mud.  Dec.  18U,  220. 


UNDBR   MITAKSHAUA    LAW.  331 

leaving  his  coparcener's  moiety  undisturbed  ?''  he  answered : 
''It  is  stated  in  the  text  of  Narada  that  it  is  necessary 
that  a  division  should  be  previously  made,  with  the  con- 
currence of  all  the  members ;  wherefore  the  disposing  to  the 
extent  of  one's  share  at  discretion  is  not  legal"  {I).  This 
principle  was  followed  by  the  Sudr  Court  in  three  cases  in 
1859  and  I860,  when  they  held  that  a  sale  by  an  undivided 
member  was  not  valid,  even  within  the  limits  of  his  individual 
share,  unless  made  under  emergent  circumstances  (m). 

§  31 2.  In  this  state  of  things  the  question  came  before  the  SanoUoiied  bj 
High  Court  of  Madras.  One  of  two  brothers,  members  of  an  mS^,.  * 
undivided  family,  had  mortgaged  one  of  two  houses  which 
formed  part  of  the  family  property,  for  his  own  personal  debt. 
Ue  was  then  sued  in  an  action  for  damages  for  a  tort,  and 
judgment  was  recovered  against  him.  The  judgment  credi- 
tor took  out  execution,  and,  under  a  writ  of  ^.  fa,,  the  sheriff 
seized  and  sold  the  debtor's  interest  in  the  mortgaged  house 
and  also  in  another.  The  purchaser  sued  both  brothers  to 
recover  possession.  Scotland,  C.  J.,  decided  that  both  the 
mortgage  and  the  execution  stood  on  the  same  footing ;  that 
each  was  valid  to  the  extent  of  the  alienor's  share,  and  that 
"  What  the  purchaser  or  execution  creditor  of  the  copar- 
cener is  entitled  to  is  the  share  to  which,  if  a  partition  took 
place,  the  coparcener  himself  would  be  individually  entitled, 
the  amount  of  such  share,  of  course,  depending  upon  the 
state  of  the  family*^  (n).  This  decision  haa  since  been  treated 
as  the  ruling  authority  in  Madras,  and  has  been  repeatedly 
followed  (o).  And  the  Court  enjoined  a  father  against 
alienating  more  than  his  share  of  the  undivided  property, 
but  refused  to  interfere  with  alienations  which  appeared  to 
be  within  his  share  (p).  In  all  these  cases  the  transaction  Eitontofpowtr. 
was  enforced  during  the  life  of  the  alienor,  and  the  principle 
was  stated  to  be,  that  as  the  alienor  could  himself  have 


I! 


[0  9  Strm.  H.  L.  461. 

[m)  Ramakutti  t.  Kallaturaiyanf  Mad.  Deo.  of  1S69,  970 ;  Kanaka^ahKai^a 
T.  B^Mhachalaf  Mad.  Dec.  of  1860,  17 ;  Sundara  w.  T9garaja,  ib.  07. 

(n)  Virasvami  t.  Ayyatvami,  1  Mad.  H.  0.  471. 

(o)  reihlamulKulaty  v.  Timma  Rtddy,  9  Mad.  H.  O.  970 1  PaUnivUappa  t. 
MannarUf  ib.  41G ;  Rayaeharlu  t.  Vmikaiaratnaniahf  4  Mad.  H.  0.  00. 

(p)  Sanukurty  v.  V $ncataran%da$B,  4  Mad.  Jnr.  961. 
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obtained  a  partition,  the  Court  would  compel  bim  "  to  giva 
to  bis  creditor  all  tbe  remedies  to  which  he  would  himself  be 
entitled  as  against  the  object  matter  of  his  agreement''  ({). 
The  same  ruling  was  applied  where  a  partition  had  become 
impossible  by  death.     There,  a  &ther  had  given  a  poiiion  of 
the  property  which  was  less  than  half  of  the  whole  to  hia 
wife,  by  a  registered  deed  followed  by  possession.     After  hia 
death  his  only  son  sued  to  set  it  aside.     The  Court  refused 
even  to  listen  to  discussion  as  to  the  father's  power  to  make 
such  a  gift ;  "  because  the  law  is  quite  settled  that  a  Hindu 
can  make  a  gift  to  the  extent  of  his  power,  and  in  this  case 
the  deceased  has  done  no  more  than  that"  (r).     On  the  other 
hand,  the  High  Court  held   that  no  coparcener  could  give 
his  alienee  a  title  to  any  specific  portion  of  the  joint  property, 
even  though  such  portion  was  less  than  his  share.     Each 
coparcener  had  an  undivided  share  in  every  part  of  the  pro- 
perty, and  all  that  any  member  could  sell  was  his  interest 
in  that  part  («). 

Dome  of  an-  ^  SIS.  The  above  decisions  were  all  passed  before  that 

dmjd|^  .bare       g^^^^  i^y  ^y^^  ipuW  Bench  iu  Bengal,  which  will  be  mentioned 

hereafter  (§  317).  The  same  point,  however,  arose  again 
after  that  decision.  The  question  was,  whether  a  devise  by 
a  father  of  ancestral  immovable  property  was  valid  as  against 
his  only  son.  It  was  contended ;  first,  that  the  fiather  could, 
during  his  life,  have  given  away  his  share  of  the  family  pro- 
perty ;  secondly,  that  his  devise  was  valid  to  the  same  extent 
as  his  gift  would  liave  been.  Tho  Court  affirmed  the  first 
proposition,  but  denied  tho  second.  After  referring  to  the 
view  taken  by  the  High  Court  of  Bengal  that  no  one  could 
assign  his  share  until  it  was  ascertained  by  a  partition,  the 
Court  said,  "  If  by  the  word  '  share'  is  intended  specific 
share,  the  argument  is,  of  course,  valid,  that  a  coparcener 
cannot,  before  partition,  convey  his  share  to  another,  because 
before  partition  it  cannot  bo  ascertained  what  it  is.  It  is 
equally  the  law  in  Madras  that  a  coparcener  cannot,  before 


iq)  S  Mod.  II.  O.  417 ;  ttn<«,  note  (o). 

(r)  V§neatapathy  t.  LiUchm§§,  G  Mad.  Jur.  216. 

(f)  V^nkatachella  v.  Chinnaiya,  6  Mad  II.  0. 160 
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partitioDi  convey  away,  as  his  interest,  any  specific  portion 
of  the  joint  property.     Considered  in  this  light,  the  diffi- 
cnlties  which   have  inflaenced   the   Calcutta   High   Court 
disappear.     The  person  in  whose  favour  a  conveyance  is 
made  of  a  coparcener's  interest  takes  what  may,  on  a  parti- 
tion, be  found  to  be  the  interest  of  the  coparcener.     What 
he  so  takes  is,  at  the  moment  of  taking,  and  until  ascer- 
tained and  severed,  subject  to  the  same  fluctuations  as  it 
would  be  subject  to,  if  it  continued  to  subsist  as  the  interest 
of  the  coparcener.     But  it  can,  at  the  proper  period,  be  ascer- 
tained without  difficulty,  and  there  appears  to  be  no  reason, 
either  derived  from  the  Hindu  law  current  in  this  Presi- 
dency, or  founded  upon  general  principles,  for  saying  that 
such  an  interest  is  inalienable.     With  regard  to  the  third 
question  we  are  of  opinion  that  the  will  in  the  case  referred 
to  cannot  take  effect.     At  the  moment  of  death  the  right  of 
survivorship  is  in  conflict  with  the  right  by  devise.     Then 
the  title  by  survivorship,  being  the  prior  title,  takes  prece- 
dence to  the  exclusion  of  that  by  devise  (/)." 

The  difference  between  this  case  and  that  of  Vencatapalhy 
V.  Lulchmee  (u)  was,  that  in  the  latter,  the  deceased  had 
absolutely  parted  with  his  interest  before  his  death,  whereas 
in  the  former  his  interest  was  still  in  existence,  and  there- 
fore passed  at  once  by  survivorship, 

§  314.  In  Bombay  the  decisions  have  taken  very  much  BonUj 
the  same  course  as  in  Madras.     The  earlier  cases  appear  to  ^•^^■^^■■« 
be  opposed  to  the  right  of  alienation  by  a  coparcener,  and 
it  has  been  laid  down  that  a  sale  or  mortgage  by  one  of  two 
undivided  brothers  was  invalid,  even  for  his  own  share  of  the 
undivided  property  (v).     ^'In  subsequent  cases  it  appears 
that  the  Bombay  Sadder  Adawlut,  although  holding  that 
the  purchaser  of  the  share  of  a  parcener  in  Hindu  family 
property  cannot  before  partition  sue  for  possession  of  any  OoMr  m^j  mO 
particular  part  of  that  property,  or  predicate  that  it  belongs        ***'•• 

(0  Villa  Bntten  t.  Yamenamnta,  8  Mad.  H.  C.  0. 

(k)  Ante,  §.312  J  note  (»). 

(o)  Jitdlojee  T.  Venkapa,  Bom.  8cl.  Rep.  SIS:  BajMv.  Panduran^,  Morris, 
Pt.  II.  93  Hut  SCO  the /ufirnh  in  Bom.  8el.  Hep.  42,  which  Mtint  to  tdmit 
the  right. 
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to  liim  excluBiyoly,  yet  was  of  opinion  that  he  may  maintain 
a  suit  for  partition^  and  thus  obtain  the  share  which  he  has 
purchased"  (w).    The  Supreme  Court,  and  subsequently  the 
High  Court,  recognized  the  right  of  an  undivided  member  to 
sell  or  mortgage  his  undivided  share,  and  the  nsage  that  he 
should  do  so.     The  whole  of  the  previous  cases  are  collected 
in  an  elaborate  judgment  pronounced  by  Westropp,  0.  J.j 
in  1878  {x).     He  admitted  that  the  strict  law  of  the  Mitak- 
shara,  and  the  usage  following  it  in  Mithila  and  Benares^ 
was  in  accordance  with  the  law  laid  down  by  the  Full  Oonri 
of  Bengal,  but  stated  that  the  opposite  practice  had  prevailed 
in  Western  India.     He  concluded  his  review  of  the  aotho* 
rities  by  saying,  '^On  the  principle  stare  deeiiis,   which 
induced  Sir  Bamea  Peacock  and  his  colleagues  strictly  to 
adhere  to  the  anti-alienation  doctrine  of  the  Mitakshara  in 
the  provinces  subject  to  their  jurisdiction  where  the  autho* 
rity  of  that  treatise  prevails,  we  at  this  side  of  India  find 
ourselves  compelled  to  depart  from  that  doctrine,  so  bur  as 
it  denies  the  right  of  a  Hindu  parcener,  for  valuable  consider- 
ation, to  sell,  incumber,  or  otherwise  alien  his  share  in 
undivided  family  property.     The  foregoing  authorities  lead 
us  to  the  conclusion  that  it  must  be  regarded  as  the  settled 
law  of  this  Presidency,  not  only  that  one  of  several  copar- 
ceners  in  a  Hindu  family  may,  before  partition,  and  withoot 
the  assent  of  his  coparceners,  sell,  mortgage,  or  otherwise 
alien,  for  valuable  consideration,  his  share  in  the  undivided 
bmily  estate,  movable  or  immovable,  but  also  that  snch  a 
share  may  be  taken  in  execution  under  a  judgment  against 
him  at  the  suit  of  his  personal  creditor.     Were  we  to  hold 
otherwise,  we  should  undermine  many  titles  which  rest  npon 
the  course  of  decision,  that,  for  a  long  period  of  time,  the 
Courts  at  this  side  of  India  have  steadily  taken.     Stability 
of  decision  is,  in  our  estimation,  of  far  greater  importanoe 
than  a  deviation  from  the  special  doctrine  of  the  Mitakshara 
upon  the  right  of  alienation." 

(lo)  Per  curiam,  Va$ud§v  v.  VeiUtatuh,  10  Bom.  H.  0.  p.  166»  when  Um  omm 
are  cited. 

(a)  Vatudmf  t.  Vefikatuh,  10  Bom.  H.  C.  188,  followtd  Msirapa  t .  CMiuv«t 
«6.  103.  (F.  B.) 
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The  mode  in  wliich  the  Bombay  Ooort  enforces  this  right 
is  by  a  decree  for  an  account  and  partition,  as  already 
ptated  (y), 

§  31 5.  The  Bombay  High  Court,  however,  while  favouring  but  not  git*  or 
the  rights  of  a  purchaser  for  value,  show  no  indulgence  to  a  * 
volunteer ;  they  hold  that  an  undivided  coparcener  cannot 
make  a  gift  of  his  share,  or  dispose  of  it  by  will  (s).  In  the  Power  of  gift 
latter  point  they  agree  with  the  High  Court  of  Madras ;  in 
the  former  point  they  disagree  with  it.  The  reason  for  the 
view  taken  by  the  Bombay  Court  is,  no  doubt,  that  in  the 
case  of  a  g^ft  there  is  no  equity  upon  which  a  decree  for 
partition  would  depend.  If,  however,  the  power  of  disposal 
is  once  established,  the  question  would  arise  whether  a  gift 
actually  completed  would  not  be  enforced  by  a  Court  of 
Equity  in  India,  as  it  certainly  would  be  in  England.  In 
the  case  in  Madras  (a)  there  had  been  a  deed  of  gift  duly 
stamped  and  registered,  followed  by  possession.  In  the 
first  of  the  two  Bombay  cases  where  the  question  arose,  it 
does  not  appear  that  there  had  been  possession  given  to  the 
alleged  donee,  and  in  the  second  there  certainly  had  been 
no  such  possession  (b).  A  gift  without  possession  is  invalid 
under  Hindu  law  (§  329).  The  High  Court,  however^  put 
their  decision  upon  the  simple  ground  that  they  Yr^te  not 
disposed  to  carry  the  assignability  of  the  share  of  a  copar- 
cener in  undivided  family  property  any  farther  than  they 
felt  compelled  to  do  by  the  precedents  referred  to,  and  by 
the  traditions  of  the  Supreme  Court  and  Sudder  Adawlut 
in  the  Bombay  Presidency  (c).  No  decision  has  as  yet  been 
given  by  the  Privy  Council  as  to  the  difference  between  the 
Courts  of  Madras  and  Bombay  upon  this  point,  though  the 
leaning  of  their  Lordships'  minds  seems  rather  to  be  against 
the  validity  of  a  gift  (d). 


(y)  Ante,  §  SOO. 

(•)  Oan^ubai  t.  Hamanna,  8  Bom.  H.  0.  (A.  0.  J.)  S6  i  Tukaram  w.  Xmm* 
Chandra,  6  Bom.  H.  O.  (A.  0.  J.)  840 1  Udaram  t.  Banu,  11  Bom.  H.  0.  76 1 
Vrandavandat  ▼.  Y'amuna,  12  Bom.  H.  0.  229. 

(a)  Veneatapathy  ▼.  Luichmeft  6  Mad.  Jnr.  216. 


b)  See  ca0o«  of  Oangahai  and  Vrandavandas,  $upra. 
(r\  12  Bom.  H.  C  2.31  ;  iupra,  nolo  (•). 
(n)  Se«  per  curiam,  Lakihinan  ?  Ramchandra,  7  I.  A.  105  ;  B.  C.  6  Bon.  4S. 
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Bxtont  of  ■bara      §  316.  If^  as  the  OoortB  of  Madras  and  Bombay  lay  down^ 
owAfloe  tlie  rights  of  a  purchaser  from  a  coparcener  can  only  be 

worked  oat  by  means  of  a  partition,  a  further  question 

arises,  what  date  must  be  taken  as  fixing  the  amount  of 

interest  he  possesses  in  the  &tmily  property  ?    For  instance, 

suppose  one  of  two  brothers  grants  a  mortgage  upon  the 

family  property  for  his  own  private  benefit^  and  the  trane- 

action  runs  on  until  after  tbree  more  brothers  are  born,  and 

the  father  is  dead,  and  then  the  creditor  sues  to  enforce  his 

daim — ^has  he  a  lien  upon  one-third  of  the  property,  which 

was  the  interest  of  his  debtor  at  the  time  of  the  mortgage;, 

or  only  upon  one-fifth,  which  is  his  interest  at  the  time 

of  suit  ?    The  latter  view  seems  to  be  that  taken  by  the 

Madras  High  Court  in  the  case  of   Viila  Butten  (§  SIS). 

Again,  how  is  the  claim  to  be  dealt  with,  where  his  share 

has  wholly  lapsed  by  survivorship,  and  partition  has  become 

impossible — as  in  the  case  of  one  of  several  brothers  dying 

without  issue  ?     In  the  present  state  of  the  authorities  ft 

would  be  useless  to  do  more  than  indicate  these  diflScnltiee. 

Contrary  doo-  §  317.  When  we  come  to  the  Bengal  Courts,  and  thai  of 

and  W.  ^      the  North  West  Provinces,  there  is  a  complete  unanimity 

Profincet.  ^^^  affirming  the  early  doctrine.     In  a  Mithila  case  which  was 

twice  i*eferred  to  the  Pandits,  on  account  of  a  suspicion  of 
the  integrity  of  one  of  them,  they  pronounced,  "  that  a  gift 
of  joint  undivided  property,  whether  real  or  personal,  was 
not  valid,  even  to  the  extent  of  the  donor's  share;  for  pro- 
perty cannot  be  sold  or  given  away  until  it  is  defined  and 
ascertained,  which  cannot  be  done  without  a  division"  (a). 
The  same  point  was  expressly  decided  in  other  cases  from 
the  same  district  (/).  And  exactly  the  same  rule  was  acted 
on  in  cases  from  other  districts,  which  were  governed  by 
the  Mitakshara  (9).     In  1869  the  question  was  referred  to 


(a)  Nundram  v.  Kaahee,  8  S.  D.  28S  (810);  S.  €.  1  Mor.  17 1  ooiiinMd.4 
B.  D.  70  (80).  ^^ 

(/)  Sheo  Ohum  ▼.  Jummun,  6  a  D.  176(814);  Shm>Suhay§w.  8rmki§hm.  f 
I.  D.  106  (188) :  Mt.  Roonna  ▼.  Ray  Rsotee,  S.  D.  of  1868,  844  1  Jivan  w.  M§m 


Qovind,  6  8.  D.  168  (198{. 

(9)  Sheo  Surrun  v.  Sheo  Sohai,  4  S.  D.  168  (801),  tee  notoi  Oouetai  w, 
hurt,  8  Snth.  810.    Bob  dooitioni  of  the  Goart  of  the  N.  W.  P.  titod,  Aai 
Praiad  ▼.  Foolhaeh  Koer,  8  B.   L.  R.  (F.  B.)  p.  48  {  S.  O.  18  Sath.  (F.  B.)  1 1 
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a  Full  Rench  of  tho  High  Courfc  of  Bengal  in  consequence 
of  some  conflicting  decisions  of  the  High  Courts  of  Madras 
and  Bombay.  The  whole  of  the  previous  decisions  and  the 
Native  texts  were  elaborately  examined^  and  the  Court 
replied  that  in  cases  governed  by  Mitakshara  law^  one 
sharer  had  no  authority^  without  the  consent  of  his  co- 
sharers^  to  dispose  of  his  undivided  share,  in  order  to  raise 
money  on  his  own  account,  and  not  for  the  benefit  of  the 
family.  The  Court  stated  that  an  opposite  conclusion  could 
only  be  arrived  at,  "  by  over-ruling  that  current  of  autho- 
rities by  which,  for  nearly  half  a  century,  the  law  appears 
to  have  been  settled,  and  in  accordance  with  the  principles 
of  which  it  appears  to  have  been  generally  understood  and 
acted  upon"  (A).  This  ruling  has,  of  course,  given  the  law 
ever  since  within  the  jurisdiction  of  the  High  Court  of 
Bengal,  and  would,  no  doubt,  be  regarded  in  the  North  West 
Provinces  as  the  highest  confirmation  of  the  previous  deci- 
sions of  that  Court  (t). 

§  318.  Even  in  Bengal,  however,  and  since  the  Full  Bench  BqaiHM  in 
decision,  the  Court  has  dealt  with  the  equities  of  the  parties  aiimiet, 
in  a  manner  which  brings  about  exactly  the  same  result  as 
is  worked  out  by  the  Madras  and  Bombay  doctrine  (k).  In 
that  case,  the  second  defendant,  who  was  father  and  mana- 
ger of  a  family  governed  by  the  Mitakshara,  mortgaged  the 
family  property  to  the  first  defendant  for  a  purpose  not 
legally  justifiable.  The  elder  son  sued  on  his  own  behalf, 
and  on  that  of  a  minor  son,  to  set  aside  the   deed.     The 


and  Lain  Kuar  r.  Ganaa^  7  N.  W.  P.  277.  Thcte  docisions  have  b^en  receotlj 
approfed  and  followed  bj  the  Allahabad  High  Contt  Chamaili  r.  Ram 
rrasad,  2  All.  267.  That  Coart,  however,  seemt  to  hold  that  a  member  of  the 
family  who  has  alienated  hia  own  intereet  cannot  object  to  a  similar  alienation 
by  another  member-     Oanraj  v.  Sheotort,  2  All.  808. 

(h)  Sadahart  Prasad  v.  Foolbash  Kooer,  8  B.  L.  R.  (F.  B.)  81  j  8.  O.  12  Bath. 
(F.  B.)  1. 

(i)  Nathn  r.  Chadi,  4  B.  L.  R.  (A.  C.  J.)  15 ;  8.  0.  12  Sqth.  447  iSuh  nomine, 
Nuihoo  r.  CKedce ;  Uaunman  v.  Bahoo  Kishen,  8  B.  L.  R.  858 ;  8.  O.  15  Snth. 
(F.  B.)  6  ;  Sub  nominef  Uonooman  ▼.  Bh4ighHt  j  Phoolba9  Kooer  v.  LcUl  Jugae$- 
tier.  14  Both.  840;  R.  C.  on  review,  18  Bath.  48;  reversed  on  another  point.  8 
I.  A.  7;  8.  C.  1  Cal.  220;  8.  0.  26  Snth.  285  ;  Bumce  Lall  v.  Shaikh  Aoladh, 
22  8uth.  552. 

(k)  Ilahnbeer  Perftad  v.  Ramyad,  12  B.  L.  R.  00  j  8.  G.  20  Bath.  192.  See 
Udaram  t.  Ranu,  11  Bom.  11.  C.  76.  In  no  case  can  anv  right  to  set  aside  a 
sale  upon  an^  terms  be  enforced,  where  the  member  who  claims  the  H^bt  is 
ander  any  dmability  which  wonld  be  a  bar  to  a  soit  by  himself  for  partition. 
Ram  Sahy^,  v.  LaUn  Laljee,  8  Cal.  149. 

4S 
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Court  foand  that  tbe  plaiutiff  bad  assented  to  the  trana- 
action,  consequently,  only  the  interest  of  the  minor  was  con- 
cerned. It  did  not  appear  that  he  had  been  in  any  way 
benefited.  The  Courts  after  observing  that  the  resolt  of 
setting  aside  the  sale  nnconditionally  would  be  "  that  the 
property,  on  going  back,  will  come  to  be  enjoyed  by  the  joint 
family  as  it  was  before  the  mortgage  and  sale ;  and  of  neoea* 
sity,  by  virtue  of  the  provisions  of  the  Mitakshara  law,  will 
return  to  the  management  of  the  very  man  (second  defendant) 
who  obtained  Bs.  8,000  from  the  first  defendant  on  the  pre- 
tended security  afforded  by  the  mortgage,  which  did  not  seem 
to  accord  very  well  with  equity  and  good  conscience ;"  also 
that  the  Full  Bench  decision,  which  settled  (8  B.  L.  B.  (F.  B.) 
81  ;  S.  G.  12  Suth.  (F.  B.)  1.)  that  such  a  deed  might  be  set 
enforced  by  aside,  refrained  from  saying  on  what  terms  such  relief  waa  to 
partition.  y^^  granted,  proceeded  to  point  out  that  the  father  might,  at 

any  moment,  claim  a  partition.  "  And  plainly  the  first  defend- 
ant is  in  equity  entitled  as  against  the  bither  to  insist  upon  hia 
calling  his  share  into  beiug,  and  realising  it  for  their  benefit. 
He  obtained  their  money  by  representing  that  he  had  a  power 
to  charge  the  joint  family  property,  which  he  knew  at  the 
time  he  did  not  possess :  he  is,  therefore,  at  least  boimd  to 
make  good  to  them  that  representation,  so  &r  as  he  can, 
by  the  exercise  of  such  proprietai*y  right  over  the  same  pro- 
perty as  he  individually  possesses.  Substantially  the  same 
reasoning  applies  to  the  eldest  son  (plaiutiff),  who  aided  his 
father  in  effecting  the  mortgage.  On  the  whole,  then,  we 
are  of  opinion  that  a  decree  ought  to  be  given  to  the  plain- 
tiffs to  the  effect  that  the  property  be  recovered  by  the 
plaintiffs  for  the  joint  family,  but  that  this  decree  moat  be 
accompanied  by  a  declaration  that  on  recovery,  the  property 
bo  hold  and  enjoyed  by  the  family  in  defined  shares, 
viz.,  one-third  belonging  to  the  father  (second  defendant), 
one-third  to  the  eldest  son  (the  plaintiff),  and  one-third  to 
the  second  son^  a  minor ;  and  that  it  be  also  declared  that 
the  shiu-es  of  the  father  and  of  the  oldest  son  be  jointly  and 
severally  subject  to  the  lien  thereon  of  the  firat  defendant 
for  the  repayment  of  tho  sum  of  Us.  3,000  advanced  by  the 
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first  defendant  to  the  Rocond  defendant^  and  interest  thereon 
at  six  per  cent,  from  the  date  of  the  loan  until  repayment." 

Upon  this  decision  the  Judicial  Committee  remarked  (I),  Jadidil  Com. 
"  There  appears  to  be  little  substantial  difference  between  "*^'**" 
the  law  thus  enunciated  and  that  which  has  been  established 
at  Madras  and  Bombay ;  except  that  the  application  of  the 
former  may  depend  upon  the  view  the  Judges  may  take  of 
the  equities  of  the  particular  case ;  whereas  the  latter  estab- 
lishes a  broad  and  general  rule  defining  the  right  of  the 
creditor." 

§  319.  The  question  now  discussed  has  never  come  before 
the  Privy  Council  in  such  a  form  as  to  require  decision.  In 
the  case  of  Bhugwandeen  v.  Myna  Daee  (m),  there  is  a  dicttim 
that  "between  coparceners  there  can  be  no  alienation  by 
one  without  the  consent  of  the  others."  In  another  case^ 
whore  one  of  several  joint  proprietors  had  mortgaged  bis 
share,  the  Court  said,  "  The  sharers,  however,  do  not  appear 
to  have  been  members  of  a  joint  and  undivided  Hindu 
family,  but  to  have  enjoyed  their  respective  shares  in 
severalty.  It  is,  therefore,  clear  that  the  mortgagor  had 
powor  to  plodgo  his  own  undivided  share  in  those  villages"  (n). 
On  the  other  hand,  in  cases  wlicro  tho  point  was  directly 
taken,  but  unnecessary  to  be  decided,  the  Judicial  Committee 
treated  it  as  still  doubtful  (o).     In  the  last  case  where  the  • 

point  arose  the  Judicial  Committee  appear  to  treat  the  law 
in  Madras  and  Bombay  as  being  settled  in  the  manner  above 
st-atod,  while  they  treated  the  contrary  ruling  of  the  Bengal 
Courts  as  a  matter  still  open  to  doubt  in  cases  within  their 
jurisdiction  (j)). 

§  320.  The  remedies  possessed  by  one  member  of  a  family  R«wedi«« 
against  alienations  mado  by  another  member,   depend,    of  ation. 
course,  upon  tho  view  taken  by  tho  Courts  of  the  validity  of 
such  alienations.     According  to  the  law   administered  in 

(0  Deendyal  v.  Jugdeep,  4  I.  A.  255  ;  8.  O.  »  Cal.  198. 

(m)  II  M.  I.  A.  at  p.  516  ;  S.  C.  9  8uth.  (P.  C.)  28. 

(n)  Bvjnath  v.  Itauxoodeen,  1  I.  A.  at  p.  119 ;  8.  G.  21  Snlb.  2SS. 

(o)  Otrdhnree  Lall  t.  Kanioo  Loll,  I  I.  A.  at  p.  829  ;  8.  0.  U  B.  L.  R.  187  j 
8.  C.  22  Sath.  56  ;  Phoolbaa  Kofmw^r  ▼.  iMlla  JopMhur,  8  1.  A.  at  p.  27  |  8.  C. 
1  Cal.  226  ;  S.  C.  2.'>  Rnth.  285 ;  VMndyal  v.  Jvgdsep,  4  I.  A.  at  p.  159 ;  8.  0.  8 
Cal.  198. 

(p)  8uraj  Bungi  Ko€r  \.  Sheo  rro»had,  6  I.  A.  88  j  S.  0.  6  Cal.  148. 
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Afaib*a8  and  Bombay,  sack  alienations,  wliatever  they  may 
profess  to  convey,  are  valid  to  the  extent  of  the  alienor^s 
own  interest  in  the  propei*ty.  Hence,  no  suit  ooold  be 
maintained  for  the  absolute  cancelment  of  such  an  alienation, 
still  less  for  recovery  of  the  whole  property,  on  the  ground 
that  the  illegal  alienation  by  the  father  or  other  member 
had  given  the  plainti£E  the  right  to  seek  possession  for  him- 
self. But  when  the  alienee  takes  exclusive  possession  of  any 
specific  portion  of  the  joint  property,  he  will  be  liable  to  be 
turned  out  at  the  suit  of  the  other  coparceners;  for  till 
partition  each  has  an  undivided  interest  in  the  whole,  and,  of 
course,  the  vendee,  claiming  under  one  co-sharer,  cannot  be 
in  a  better  position  than  the  person  under  whom  he  claims  ({)• 
And  even  where  there  has  been  no  dispossession;  if  one 
member  of  an  undivided  &mily  has,  by  gift,  mortgage,  alien- 
ation, or  devise,  disposed  of  the  family  property  to  a  greater 
extent  than  the  law  entitles  him  to  do,  the  other  members 
have  a  right  to  have  the  transaction  declared  illegal,  and 
set  aside  so  far  as  it  is  illegal  (r).  And  in  such  a  suit  the 
alienation  would  be  set  aside,  wholly  or  in  part,  according 
as  the  doctrine  of  Bengal  or  Madras  and  Bombay  was  held 
to  govern  the  case.  A  fortiori,  a  sale  which  was  an  absolnte 
fraud  upon  the  family,  and  known  by  the  purchaser  to  be 

*  such,  would  be  rescinded  by  all  the  Courts,  as  the  equity  by 

means  of  which  it  can  be  worked  out,  would  absolutely  &il  (•). 

Mot   forfeiture.       Even  according  to  the  rules  laid  down  by  the  Bengal 

Courts,  a  sou  is  not  oiitillud  upon  proof  of  alienation  by  his 
father,  to  apply  to  have  his  own  name  substituted  on  the 
registry  in  place  of  his  father's  name,  and  to  have  his  own 
exclusive  possession  and  ownership  decreed,  in  place  of  that 
previously  existing  in  the  head  of  the  family  (t).     But  it  has 


iq)  V^nkataehella  t.  Chiunaiya,  6  Had.  H.  0.  106 1  anU,  §  VI. 

<r)  Kanukurty  ▼.  V^ncataramdoMB,  4  Had.  Jar.  261  {  Kanth  N^raim  w, 
Lai,  8  Suth.  108 ;  Raja  Ram  Tmoary  y.  Luehmun,  8  Bath.  ISi  Bdoo  v.  Jif^iw. 
84  Bath.  899.  At  to  declaratory  decreea,  eee  Dorasinga  w.  KiUama  JVSmMt.  I 
I.  A.  169;  S.  O.  15  B.  L.  R.  88;  8.0.  88  Suth.  814.  Aa  to  the pmriod  ollfaril- 
aUon,  aea  Aot  XV  of  1877,  Sched.  II.  §  120  j  Raja  Bam  Tmoary  t.  ' 
Fwrihad,  uh.  sup. 

(«)  Rayji  ▼.  Cfangadhai^haL  4  Bom.  89 ;  Sailaghiv  w.  Dhakubai^  S  t.,—  ^.^ 

(0  Chutter  y.  Bikaoo  .8.  D.  of  18(H>,  288 ;  Kanth  Narain  v.  Frmik  InO,  S 
8uth.  102.    Sec  caaca  iu  N.  W.  F.  cited,  halii  Knar  ▼.  Oanga,  7  N.  W.  P.  97. 
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been  held  that  he  is  entitled  to  sue  for  possession  of  the 
whole  property  on  behalf  of  the  undivided  family,  although 
that  whole  includes  the  share  of  the  person  who  makes  the 
alienation  (u). 

§  32 1 .  It  does  not,  however,  follow  that  any  member  of  the  KaaitiM  on 
family  can  set  aside  such  alienations  unconditionally.  The  aUenatioii. 
rule  is  that  the  party  setting  aside  the  sale  must  make  g^d 
to  the  purchaser  the  amount  be  has  paid,  so  far  as  that 
amount  has  benefited  himself,  either  by  entering  into  the 
joint  assets,  or  from  having  been  applied  in  paying  oft 
charges  upon  the  property  which  would  have  been  a  lien 
upon  it  in  his  hands.  In  tho  leading  case  in  Bengal  (v)  the 
following  question  was  referred  to  a  Full  Bench  Court, 
"  Whether  under  the  Mitakshara  law,  a  son  who  recovers 
his  ancestral  estate  from  a  purchaser  from  the  father,  on 
proof  that  there  was  no  such  necessity  as  would  legalise  the 
sale,  and  that  he  never  acquiesced  in  the  alienation,  is 
bound  in  equity  to  refund  the  purchase  money  before 
recovering  possession  of  the  alienated  property  f  "  Peacock, 
C.  J.,  replied  that  "  in  the  absence  of  proof  of  circumstances 
which  would  give  tho  purchaser  an  equitable  right  to  compel 
a  refund  from  tho  son,  the  latter  would  be  entitled  to  recover 
without  refunding  the  purchase  money  or  any  part  of  it. 
We  ought  to  add  that  if  it  is  proved  to  the  satisfaction  of  the 
Court  that  tho  purchase  money  was  carried  to  the  assets  of 
the  joint  estate,  and  that  the  son  had  the  benefit  of  his  share 
of  it,  he  could  not  recover  his  share  of  the  estate  without 
refunding  his  share  of  the  purchase  money ;  so  if  it  should 
be  proved  that  the  sale  was  effected  for  the  purpose  of  paying 
off  a  valid  incumbrance  on  the  estate  which  was  binding 
upon  tho  eon,  and  the  purchase  money  was  employed  in 
freeing  the  estato  from  the  incumbrance,  the  purchaser  would 
be  entitled  to  stand  in  the  place  of  the  incumbrancer,  not- 
withstanding the  incumbrance  might  be  such  that  the  incum- 


(u)  Haunman  v.  Baboo  Kithen,  8  B.  L.  R.  868;  S.  O.  16  SoUi.  (F.  B.I  6| 
Jugdeep  v.  Deendial,  IS  B.  L.  B.  100 1  8.  O.  90  Bath.  174.  Bee  M  io  the  right 
of  any  one  to  sue  in  recpeot  of  hit  own  ihAre,  PhoolbaM  Kooer  t.  LtUla  Jftgg^* 
9ur,  18  Bath.  48. 

(v)  Modhoo  T.  Kolbur,  B.  L.  R.  Bap.  Vol.  1018 1  B.  0.  9  Bath.  611,  followed 
n   Hauniiian  v.  Baboo  Kiahen,  8  B.  L.  R.  868  ;  8.  C  16  Bath   (P.  B.)  6. 
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Equitiofl  on         brancoi*  could  not  have  compelled  the  immediate  discharge 
aUenafion^  0^  ^^9  ^nd  that  the  decree  for  the  recovery  by  the  sou  of  the 

ancestral  property^  or  of  his  share  of  it,  as  the  case  might  be, 
would  be  good ;  but  should  be  subject  to  such  right  of  the 
purchaser  to  stand  in  the  place  of  the  incumbrancer.  It 
appears  to  me,  however,  that  the  onus  lies  upon  the  defendant 
to  show  that  the  purchase  money  was  so  applied.  I  do  not 
concur  with  the  decision  which  has  been  referi*ed  to  (w),  iu 
which  it  is  said  that  ^'in  the  absence  of  evidence  to  the 
contrary,  it  must  be  assumed  that  the  price  received  by  the 
father  became  a  part  of  the  assets  of  the  joint  family."  If 
the  father  was  not  entitled  to  raise  the  money  by  sale  of  the 
estate,  and  the  son  is  entitled  to  set  aside  that  sale,  the  onu$ 
lies  on  the  person  who  contends  that  the  son  is  bound  to 
refund  the  purchase  money  before  he  can  recover  the  estate, 
to  show  that  the  son  had  the  benefit  of  his  share  of  that 
purchase  money.  If  it  should  appear  that  he  consented  to 
take  the  benefit  of  the  purchase  money  with  a  knowledge  of 
the  facts,  it  would  bo  evidence  of  his  acquiescence  in  the 
sale"  (»). 
for  personal  §  S22.  Heuco,  when  the  sale  was  made  to  dischargee  the 

dobt  of  cohoir ;  pergQu^l  debt  of  the  alienor,  it  was  considered  that  there  was 

no  equity  to  refund  the  purchase  money,  on  setting  aside 
the  sale.  Nor  did  it  make  any  difference  that  the  defendant 
was  an  innocent  purchaser  for  value  at  an  auction.  He  had 
every  opportunity  of  making  enquiry,  and  must  have  known 
the  extreme  danger  of  purcliasiug  an  interest  which  had 
been  originally  bought  from  a  single  member  of  a  joint 
undivided  family  living  undor  the  Mitakshai*a  law  (y).  So, 
the  value  of  improvements  made  by  one  who  has  purchased 
with  knowledge  of  fraud,  or  after  such  fraud  has  come  to  his 
knowledge,  cannot  be  recovered.  But  I  apprehend  it  would 
be  different  where  the  sale  was  merely  set  aside  as  being 
beyond  the  powers  of  the  vendor  (2). 


(w)  Muddun  Oopal  v.  Ram  Buksh,  G  Sutli.  71. 
(c)  Ace.  Oangabai  v.  Vamanajit  2  Bom.  H.  0.  318. 

(y)  Nathu  v.  Chadi,  4  B.  L.  K.  (A.  C.  J.)  15;  S.  0.  Suh  Homin$,  Nuikoo  f. 
Chedee,  12  Sutb.  447. 
(«)  8adaihi9  w.  Dhakubait  6  Bom.  460. 
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§  323.  An  intermediate  case  is  where  the  sale  of  the  whole  where »!« partly 

jostiAable. 

property  is  not  jnstifiablo,  but  a  sale  of  part  would  have  been 
jusiifmble,  or  whero  part  of  the  consideration  was  applied 
to  purposes  so  beneficial  to  the  family^  that  in  respect  of  it 
an  equity  arises  in  favour  of  the  purchaser  as  against  a  mem- 
ber of  the  family  seeking  to  set  aside  the  transaction.  In  one 
case  (a)  the  suit  was  by  a  son  to  set  aside  a  conditional  deed 
of  sale  executed  by  his  father  and  his  father's  brother^  so  far 
as  it  affected  his  father's  moiety  of  the  property.  It  appear- 
ed that  the  deed  was  executed  upon  a  loan  of  money,  part 
of  which  was  properly  borrowed  on  grounds  of  legal  neces- 
sity, while  the  remainder  was  not.  The  principal  Sudr  Amin 
treated  the  deed  as  valid  in  respect  of  a  portion  of  the  land  EqajUet  on 
in  proportion  to  that  part  of  the  consideration  money  which  **  °'  *' 
was  borrowed  for  and  spent  in  a  matter  of  legal  necessity, 
and  void  as  to  the  residue  of  the  land  conveyed.  Sir  Baniet 
Peacock,  C.  J.,  considered  the  correctness  of  this  principle 
to  be  very  doubtful,  and  intimated  that  in  such  a  case  the 
more  reasonable  course  would  be,  that  upon  the  defendant's 
establishing  the  necessity  for  part  of  the  loan,  the  Court 
should  decree  that  the  deed  should  be  set  aside,  and  the 
plaintiff  recover  possession  upon  his  paying  the  amount 
which  was  legally  taken  up  for  necessary  purposes  recogniz- 
ed by  law^  or  that  the  deed  should  be  set  aside  in  proportion. 
No  decision  was  given,  however,  as  no  relief  could  be  given 
for  want  of  necessary  parties.  In  some  later  cases  the  coarse 
ailopted  was  to  set  aside  the  deed  on  payment  of  so  much  of 
the  consideration  money  as  was  a  proper  charge  upon  the 
estate  (h). 

So  also,  even  though  the  charge  has  not  been  created  for  LaohM. 
family  purposes,   if  there  are   circumstances   of  laches   or 
acquiescence  which  would  render  it  inequitable  that  the  deed 


(rt)  najaram  Ttncnr  r.  Fjuchmnn,  4  B.  L.  R.  (A.  C  J.)  US— 126;  8.  0.  12 
Ruth.  478 

(b)  Shurrnt  v.  liholannth,  15  B.  L.  R.  360 ;  8.  O.  8uh  tiomiru,  Sural  ▼.  Aahnh 
to$th^  24  Btith.  V\.  8oo,  too,  tbo  »naIoffoat  enact  of  alienations  by  a  widow, 
PhnoUhund  v.  Rughoohun*,  0  Sutb.  108 ;  Mntirernm  y,  Oopaul,  11  B.  L.  R. 
416 ;  8.  C.  20  Ruth.  187  t  Knniour  v.  Jlnm  Chnnder,  4  I.  A.  Si,  66  ;  8.  0.  2  Oal. 
9tt ;  Sadaihiv  v.  Dhakuhnif  5  Bom.  450. 
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Ki|ii1iWm  on  hraiicor  c^^uld  not  linve  compelled  the  immediate 

miioiinUi'Ih"  "       '*f  i^  <A'i<^  t'lut  the  decree  fur  the  recovery  by  the 

liiicoHtrul  property^  or  of  liis  share  of  it^  as  the  cew 
would  lio  good  ;  but  should  be  subject  to  each  r 
pnrchusor  to  stand  iu  the  place  of  the  iiicuiiilii 
appears  to  mo,  however,  tliat  the  onus  lies  upon  thr 
to  shcjw  that  the  purchase  money  was  so  applied 
concur  with  the  decision  which  has  been  rebrre 
which  it  is  said  that  ^*  in  the  absence  of  efic) 
c(jntrary,  it  must  be  assumed  that  the  price  rac 
father  bucunie  a  part  of  the  assets  of  the  joint 
the  father  was  not  entitled  to  raise  the  money 
imtatu,  and  the  sou  is  entitled  to  set  aside  that 
lies  on  the  )>erson  who  contends  that  the  e* 
refund  the  purchase  money  before  he  can  rec 
f  '  to  show  that  the  sou  had  the  benefit  of  bt 

purchiuio  money.  If  it  should  appear  that 
take  the  benoiit  of  the  purchase  money  witi 
the  facts,  it  would  bo  evidence  of  his  ac> 

^%  wilo"  (*). 

*-*!*  for  |i#r««iuiil  §322.  Uonce,  whou  the  sale  woe  mad 

•>*^  ^*'  '^'*****'»  poraonal  debt  of  the  alienor,  it  was  coneid 

no  oi|uity  to  refund  the  purchase  mone 
tho  bulo.     Nor  did  it  make  any  diCFerenc 
4       **  *"  was  an  innocent  purchaser  for  ^iilue  at 

*^      ^  «  every  op)Kn'tunit y  of  making  enquiry,  i 

^      1   ^  the  extreme  dangor  of  purcliasiug  ai 

been  originally  bought   from  a  singl' 
t»    *'  1'  undivided  faniilv  living  under  the  Mit 

^  '    y  T  the  \alue  ot  improvements  made  by  < 

•"'     "  ••  Willi  kuowledi^?  of  fraud,  or  after  au< 

■•■''    -  kiu'ii\ledce,  oanuv  t  bo  reoovened.     V 

le  different  wLeiv  the  sale  was  ui 
li\\v-i-.d  I  ho  iv\«er;s  v^f  I  ho  vendor  {i 


.,      >..^««    .'*i..    4B     I.    K    a.  C.J 
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Mitaksliara  over  again,  and  Sir  Hyde  East  in  1819  took 
very  much  the  same  view  (§  233).  The  futtvahs  of  the 
pandits  were  persistently  given  in  accordance  with  the  doc- 
trines of  Jimuta  Yahaiia.  But  these  fntwahs  appeared  to 
be  contradictory,  because  they  were  applied  to  two  different  ^pp*'^*^! 
states  of  fact,  viz.,  alienations  and  distributions.  To  an 
English  lawyer  it  seemed  obvious,  that  if  a  man  could  give 
his  property  to  strangers,  he  could  also  give  it  to  his  sons ; 
and  that  if  he  could  give  everything  to  one  son,  to  the 
exclusion  of  the  others,  a  fortiori  he  could  give  it  to  all  of 
them  in  any  proportions  he  wished.  But  a  Hindu  pandit 
treated  one  proceeding  as  an  alienation  and  the  other  as 
a  partition.  He  produced  one  set  of  texts  from  Jimuta 
Vahana  to  show  that  the  former  proceeding  was  valid,  and 
another  set  of  texts,  also  from  Jimuta  Vahana,  to  show  that 
the  latter  was  invalid.  It  is  not  surprising  that  there  was 
a  good  deal  of  confusion  before  the  law  was  finally  settled. 
As  regards  the  right  of  a  father  in  Bengal  to  make  an 
nnoqual  partition  among  his  sons,  it  can  hardly  be  said  that 
the  law  is  satisfactorily  settled  even  now. 

§320.  The  earliest  reported  cnse  is  in  1792,  when  a  Ali0iiaUoiit  bj 
bequest  (g)  by  the  Zemindar  of  Nuddea  of  his  entire  ancee-  ^**^^' 
tral  Zemindary  to  his  eldest  son  was  supported.  The  docu- 
ment recited  that  the  Zemindary  was  impartible,  in  which 
case,  of  course,  it  was  unnecessary.  Tlie  opinions  of  numerous 
pandits  in  different  parts  of  the  country  are  said  to  have 
been  taken,  and  the  majority  of  them  declared,  that  whether 
the  Zemindary  had  been  previously  exempt  from  division 
or  not,  the  gift  settling  the  Zemindary  on  the  eldest  son 
with  a  provision  for  the  younger  ones,  was  valid.  This  view 
was  aflirmed  by  the  Sudr  Court.  Mr.  Colebrooke  appends 
a  note  to  the  case  in  which  he  agrees  with  the  pandits* 
opinion,  as  being  in  accordance  with  the  doctrines  of  Jimuta 
Valmnn.  II o  ends  by  saying,  "  No  opinion  was  taken  from 
tlio  law  ofTicors  of  the  Sudr  Court  in  this  case.  But  it  has 
been  received  as  a  precedent  which  settles  the  question  of  a 


(7)  Th^  •lortimont   in  •omMimc*  tpokcn  of  m  •  will,  tOBlHimM  M  a  d«f>d  of 
grift  ;  it  np-prnt  rmllf  lo  hat©  h^^n  the  formtT. 
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father's  power  to  make  an  actual  dispoBition  of  his  property, 
even  contrary  to  tlie  injunctions  of  tlio  law,  whether  by  gift 
or  by  will,  or  by  distribution  of  shares'^  {h).  This  decision 
was  followed  in  1 800  by  the  Supreme  Court,  which  affirmed 
the  validity  of  the  wills  of  Rajah  Nobkisaen  and  Nemy 
Ohum  Mullick,  by  which  ancestral  immovable  property  had 
been  disposed  of,  in  the  former  case  at  all  events,  to  the 
prejudice  of  the  testator's  sons  (t).  And  in  1812  the  Sadr 
Court,  after  consulting  their  pandits,  held  that  a  gift  by  a 
father  of  his  whole  estate,  real  and  personal,  ancestral  and 
otherwise,  to  a  younger  son  during  the  life  of  the  elder  waa 
valid,  though  immoral,  the  gift  of  the  whole  ancestral  landed 
property  being  forbidden  (k).  In  1816,  however,  the  law 
was  unsettled  again  by  the  case  of  Bhowanny  Ohum  y.  The 
Heirs  of  Ravikaunt(l).  That  case  will  be  discussed  more 
fully  hereafter  (§  415),  but  it  is  sufficient  here  to  point  out, 
that  it  was  a  case  whore  a  father  had  made  an  unequal  parti- 
tion among  his  sons.  The  pandits  practically  found,  that  aa 
a  partition,  it  was  invalid  from  its  inequality,  and  that  it  could 
not  be  supported  as  a  gift,  bocauso  there  had  been  no  delivery 
of  possession.  The  result  was  that  the  partition  was  set 
aside.  The  case  is  followed  by  an  elaborate  note  in  which 
the  opinions  of  the  pandits  in  this  and  the  two  previous  cases 
in  the  Sudr  Court  are  examined,  and  the  writer  intimates  that 
those  cases  had  probably  been  incorrectly  decided,  so  &r  aa 
they  respect  the  ancestral  immovable  estate  (m).  It  is  evi- 
dent, however,  that  the  pandits  would  not  have  agreed  in 
this  view,  for  we  find  that  in  1821  they  pronounced  opinions 
affirming  a  gift  by  a  father  of  an  ancestral  taluq  to  one  of 
his  eleven  sous  {n),  and  in  1829  they  supported  a  sale  by  a 
Zemindar  of  an  ancestral  taluq  during  the  life  of  his  son. 


(h)  Ethanehund  ▼.  Eshorchund,  1  S.  D.  2.  The  jadgment  of  the  Sadr  Gk)ait 
will  be  found  in  S  8tra.  U.  L.  4i7. 

(i)  F.  MucN.  850,  840. 

(k)  Eamkoomar  v   Kishenkunker,  2  8.  D.  42  (62) ;  F.  MaoN.  977. 

(I)  2  («.  D.  202  (259) ;  F.  MacN.  283,  294. 

(m)  TLete  coiiflictiuj;  opinious  were  probably  before  Sir  Hyde  Eoit  io  ISIS, 
wheu  he  prouoauced  hit  judgmeat  id  Cotainaut  Bysack  v.  Hurrootoondry  (S  If. 
Dig.  108),  where  he  balancee  against  each  other  two  conflicting  lete  of  intt. 
witu  an  evident  consciousueu  that  he  hod  got  into  a  labyrinth  to  which  h«  did 
not  poMeM  the  clue. 

(n)  Raujkritno  ?.  Taruneychum,  F.  MacN.  265,  Appz.  viii. 
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They  laid  down  blie  broad  principle,  "  The  law  as  current  in  B^gbU  of  goni. 
Bengal  recognizes  no  proprietary  right  in  the  son,  so  long 
as  that  of  the  father  is  existent ;  and  therefore  in  the  case 
stated,  as  Ham  Shunke^'^s  (the  father's)  right  in  the  soil,  was 
existent,  Mohnn  Ohund  (the  son)  could  have  no  claim  upon 
it"  (o).  Finally,  in  1 831 ,  the  same  question  arose  again  in  the 
Supreme  Court  of  Bengal,  and  was  referred  to  the  Judges 
of  the  Sudr  Dewanny,  who  returned  the  following  certifi- 
cate :  "  On  mature  consideration  of  the  points  referred  to 
us,  we  are  unanimously  of  opinion  that  the  only  doctrine 
that  can  be  held  by  the  Sudr  Dewanny  Adnlut,  consistently 
with  the  decisions  of  the  Court,  and  the  customs  and  usages 
of  the  people,  is,  that  a  Hindu,  who  has  sons,  can  sell,  give, 
or  pledge,  without  their  consent,  immovable  ancestral  pro- 
perty, situated  in  the  province  of  Bengal ;  and  that  with- 
out the  consent  of  the  sons,  he  can,  by  will,  prevent,  alter  or 
affect  their  succession  to  such  property"  (p).  This  certifi- 
cate has  ever  since  been  accepted  as  settling  the  law  in 
Bengal,  on  the  points  to  which  it  refers  (q),  and  it  makes  no 
difference  that  the  property  is  impartible,  and  descends  by 
the  rule  of  primogeniture  (r).  Of  course  there  never  was 
any  doubt  as  to  the  right  of  a  Bengal  proprietor  to  dispose 
of  his  property  to  the  prejudice  of  relations  other  than  his 
own  issue  (s). 

§  827.  As  regards  those  who  are  coparceners  in  Bengal,  Rifbtioreo- 
that  is  brothers,  cousins,  or  the  like,  who  have  taken  pro-  P*"**"*"- 
perty  jointly  by  descent,  or  who  have  acquired  it  jointly, 
there  is  also  no  difliculty.  In  Bengal  the  right  of  every 
coparcener  is  to  a  definite  share,  though  to  an  unascertained 
portion  of  the  whole  property  (§  238).  This  right  passes  by 
inheritance  to  female  or  other  relations,  just  as  if  it  were 


(o)  Kurnln  ▼.  Oooroo.  4  S.  D.  822  (410). 

(f)  Jii^gomohun  ▼.  Neemoo^  Mort'On,  00;  Motee  Lair.  Mitttrjeetf  d  S.  D.  73 
(85).  A  not«  foUowt  that  this  cortificate  OTermlec  the  CMe  of  Bhywanny  Chum. 
it  ronUy  did  nothing  of  the  sort. 

(o)  See  per  rHriam,  Jiamkithore  ▼.  Bhoobunmoyf€f  8.  D.  of  1869,  880;  S.  C. 
fl/d.  on  roTicw,  8.  D.  of  1800,  i.  489. 

(r)  Uddcy  v.  Jaduhlal,  6  Cal.  118  ;  Narain  ▼.  Lohenath.t  Cal.  461. 

(«)  F.  MacN.  860  ;  Bhowanee  v.  Mt,  Tammuntej  8  8.  D.  138  (184) }  Shsod^ 
▼.  Kunwulj  3  8  D.  284  (318)  t  TamM  Chum  ▼.  Jfe.  DoMfe,  8  S.  D.  897  (UO). 
Af  to  tho  ngbtf  of  ul  adopted  ion,  m«  anttt  i  148  and  note. 
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Bighu  of  00.       already  divided,  and  it  may  be  diBposed  of  by  each  mate 

proprietor  just  as  if  it  were  separate  or  self-acquired  pro- 
perty. And  such  alienations  will  be  taken  into  account  at 
part  of  his  share  in  the  event  of  a  partition.  But^  of  coiirae« 
no  one  can  dispose  of  more  than  his  sharoj  unless  by  consent 
of  the  others,  or  for  necessary  purposes  (i).  And  eo  aa 
undivided  coparcener  may  in  Bengal  lease  out  bis  own  abaro, 
and  put  his  lessee  in  possession  (u).  But  as  a  son  baa  no 
interest  in  his  father's  property  during  the  Cither's  life^  a 
sale  of  such  property  by  him  during  the  faither's  life  would 
be  wholly  void,  and  it  has  been  ruled  that  if  the  purohaaer 
had  got  into  possession,  the  son  himself  might  recover  the 
property  from  him  when  his  own  title  as  heir  accrued.  Hie 
purchaser,  however,  would  have  a  right  to  recover  the  par- 
chase-money  (v). 

327a.  It  has  boon  held  in  tho  Allahabad  High  Court  thai 
an  agreement  by  one  coparcener  not  to  alienate  hia  share  to 
any  one  except  his  coparcener  is  valid,  and  may  be  enforced, 
and  that  an  alienation  to  a  stranger  made  in  violation  of  such 
an  agreement  may  be  set  aside  at  the  suit  of  the  other  copar- 
ceners {w) .  The  former  part  of  the  ruling  i^,  of  course,  beyond 
doubt.  But  it  may  be  questioned  whether  the  latter  part 
would  be  followed  by  those  Couits  which  recognise  the  right 
of  a  coparcener  to  dispose  of  his  shai'e.  Can  an  agreement 
by  a  member  of  a  family  not  to  exercise  his  ordinary  rights 
of  property  be  enforced  against  a  stranger,  who  has  dealt 
with  liim  in  ignorance  of  such  an  agreement f  In  other 
words,  can  the  agreement  operate  as  anything  more  than  a 
trust  in  favour  of  the  other  members  of  the  family,  which 
is  ineffectual  against  a  purchaser  for  value  without  notice  of 
the  trust  f 


(0  Ralhululh  ▼.  Mt.  BuMta,  1  8.  D.  U  (60)  s  Prannaih  t.  Oaliikunkur, 
1  a  D.  46  (00);  Anundchund  v.  Kishen,  1  8.  D.  116  (16SK  wlim«,  am  Mr. 
Colebrooke's  notM.  Hamkunhaee  v.  Bung  Ohund,  8  8.  D.  17  (t2|i  koumlmw^ 
Bam  i/urM.4S.  D.  106  (247);  Sakhatoat  v.  TrHok,6  8.  D.  88S(a07)|  tV. 
MacN.  291 »  294,  296,  806  n..  818. 

(u)  Ram  Dehuly,  Mitierjiet,  17  8utb.  420;  Macdonald  ?.  LaUa  Skih^  SI 
8uUi.  17. 

(v)  Qunganarain  ?.  Bulram,  2  M.  Dig.  162. 

(to)  Lakhmi  r.  Turi,  1  AH.  618.  Seo  Xac/t}Ui/i  ?.  Kvt§9har,  2  AiL  826.  8m 
fQtt,  $§  866,  410. 
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§328.  Throughout  the  preceding  paragraphs  no  disiinc-  Otieiofglft 
tion  has  been  drawn  between  gifts  and  transfers  for  valaable 
consideration.  The  Bombay  High  Court,  it  will  be  remem- 
bered, allow  a  coparcener  to  alien  his  undivided  share  for 
▼aine,  but  not  by  way  of  gift  (§  815),  and  according  to  the 
view  taken  by  the  High  Court  of  Bengal,  equities  would 
arise  in  favour  of  a  purchaser  for  value  which  would  not 
exist  in  favour  of  a  donee.  The  Madras  High  Court  seem 
to  put  both  on  the  same  footing.  Where  a  transaction  can 
only  be  supported  on  the  plea  of  necessity,  of  course  a  gift 
could  never  be  valid.  An  exception  may  exist,  perhaps,  in 
favour  of  gifts  of  a  certain  part  of  the  property  for  pious  Gifti. 
purposes.  These  will  be  treated  of  at  length  in  Chapter 
XII  on  Religious  Endowments.  Where  property  is  abso- 
lutely at  the  disposal  of  its  owner,  as  being  the  property  of 
a  father  under  Bengal  law,  or  the  separate  or  self-acquired 
property  of  any  peraon,  he  may  give  it  away  as  freely  as  he 
may  sell  or  mortgage  it  (x),  subject  to  a  certain  extent  to 
the  claims  of  those  who  are  entitled  to  be  maintained  by 
him  (y).  And  where  a  gift  is  valid  it  may  be  accompanied 
with  conditions,  such  as  that  the  donor  should  be  maintained  OoBditlooaL 
by  the  donee  during  his  lifetime,  and  that  his  exequial  cere- 
monies should  be  performed  after  his  death  in  consideration 
of  the  gift  (z) ;  that  the  donee  should  forego  claims  against 
the  donor,  and  should  defray  expenses  of  the  worship  of  the 
idol  (a) ;  that  the  property  should  pass  to  another  in  a  par- 
ticular event  (b).  So  a  donafio  mortis  cauad,  revocable  if 
the  donor  should  recover  from  an  illness,  is  valid  (c).  But 
a  gift  will  be  invalid  which  creates  any  estate  unknown  to,  in?alid. 
or  forbidden  by,  Hindu  law  (d) ;  or  which  contains  provisions 
which  are  repugnant  to  the  nature  of  the  grant,  such  as  a 


(•)  SaminadUn  ▼.  Durmarajien,  Mad.  Deo.  of  1868,  291 1  and  lee  anihoritiet 
died  anie,  §  827.  note  (f),  2  T)iB.  159. 

(y)  Aj  to  the  eitent  to  which  thii  limiUiJon  ^pHm,  •••  po9t,  §  884. 

(>)  Ram  Narayun  v.  Mt.  Sui  Bunted,  8  B.  D.  87/  (608)  t  fee  note. 

ia)  Madhubchunder  ▼.  Bamasoondree,  8.  D.  of  1868,  108. 

lb)  Boorjeemoney  DosBee  ▼.  Denobundct  9  "hi.  I.  A.  128,  186 1  per  eiM-iam, 
Tagor§  v.  Tagore.  4  B.  L.  R.  (O.  0.  J.)  192. 

U)  VtMalatchmt  r.  Subbu,  6  Mad.  H.  O.  270. 

id)  Tagore  ▼.  Tagorf,  4  B.  L.  H.  (O.  0.  J.)  108|  8.  C  0.  B.  L.  R.  (P.  0.) 
877 ;  8.  C.  18  Bath.  359. 
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restraint  upon  alienation  or  partition  (e).     And,  of  course,  the 
same  principles  would  apply  to  a  transfer  for  value. 

§  329.  It  is  essential  to  the  validity  of  a  gift  that  posses- 
sion should  be  given  to  the  donee.  The  only  apparent 
exception  to  the  rule  being,  that  a  promise  to  give  for  piona 
purposes  creates  a  moral  obligation  so  strong  that  it  maybe 
enforced  (/).  But  this  exception  would  not  be  admitted  in 
these  days  {g).  It  is,  however,  sufficient  if  the  change  of 
possession  is  such  as  tbe  nature  of  the  case  admits  of.  There- 
fore,  where  the  gift  is  of  land,  which  is  in  the  possession  of 
tenants,  receipt  of  rent  by  the  donee  is  enough,  even  though 
it  is  received  through  a  person  who  received  it  formerly  at 
agent  for  the  donor;  or  delivery  to  the  donee  of  the  deed  of 
gift,  and  of  the  counterpart  lease  executed  to  the  donor  by 
the  tenants  (h).  So  a  gift  may  be  made  to  an  absent  person, 
if  his  acceptance  of  it  is  certain,  but  if  it  is  unknown 
whether  he  will  accept  or  not,  the  right  of  the  donor  con- 
tinues (t).  And  it  was  stated  by  a  paudit  in  Bengal  that 
a  gift  would  be  valid,  even  though  the  donor  retained  pos- 
session, if  it  was  expressly  stated  in  the  deed  that  he  was 
holding  the  property  as  a  loan  from  the  donee  (fc).  So  in 
the  Punjab  it  has  been  held,  that  where  the  donee  is  inca- 
pable of  taking  possession,  as  being  a  minor  or  a  lunatic,  the 
possession  of  the  donor  is  enough,  if  it  is  expressly  asserted  to 
be  in  trust  for  the  donee  (2).  And  when  the  donee  was  in 
possession  before  the  gift,  the  continuance  of  his  possession 


(a)  Bee  pott,  §  856 ;  F.  MaoN.  327 ;  Venkatramanna  v.  Brammanfia,  4  Mad. 
H.  0.  346 ;  Amtruddaula  ▼.  Naieri,  6  Mad.  H.  0.  856 ;  Thakoor  Kawlnauih  t. 
Oovernment,  18  B.  L.  B.  415,  457 ;  S.  O.  22  Satb.  17  ;  Anantha  ▼.  Nagamuiku, 
4  Mad.  200.  6eep«r  curiam,  Tagor§  i.  Tagore,  9  B.  L.  B.  (P.  O.)  896,  406;  8. 
C.  18  Sutb.  360  ;  and  Renaud  v.  Tourangeau,  L.  B.  2  P.  0.  4.  Aa  to  agrta- 
menta  between  coparceners  not  to  difide,  see  po9t,  §  410. 

(/)  MiUksbara,  iu.  6,  §  2,  8,  translated,  1  W.  MaoN.  217;  Yajnavalkja,  2 
Diff.  160  ;  Katyayana,  ib.  170 ;  HariU,  «6. 171 ;  Vrihaspati,  ib.  174 ;  Narada.  t5. 
175 ;  Bhotoanny  Churn  ▼.  Ramkaunt,  2  8.  D.  202  (259) ;  VtnkatachMaw,  Tha- 
ihammal,  4  Mad.  H.  O.  460. 

(0)  Matdunadhaya  ▼.  Tangamma,  Mad  Dec.  of  1861, 24 ;  ^iirttii^  w,Mokuntt 
B.  D.  of  1857,  10(10. 

(h)  Bank  of  Hindustan  v.  Premehand,  5  Bom.  H.  O.  (O.  O.  J.)  88;  Wannm* 
than  ▼.  Kevakadath,  6  Mad.  H.  C.  194 ;  Uarjivan  v.  Naran,  4  Bom.  U.  O.  (A. 
G.  J.)  81 ;  Man  BhaH  v.  Naunidh,  4  All.  40. 

(i)  Brikrisbna,  cited  with  approval  by  MocpboriOn,  J.  Krithnaramani  f. 
Ananda,  4  B.  L.  B.  (0.  C.  J.)  291. 

(k)  Sheodaa  ▼.  Kuhuml,  8  S.  D.  2^4  (813). 

(1)  Punjab  Oust,  76. 
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18  snfficientj  without  any  new  delivery  (m).    It  follows  ironi  Donee  mnit  be 

the  above  principleSi  that  whether  the  gift  be  in  prceaenti 

or  in  fiUuro  the  donee  must  be  a  person  in  existence,  and 

capable  of  accepting  the  gift  at  the  time  it  takes  effect  (n). 

The  only  exceptions  are  the  cases  of  an  infant  in  the  womb, 

or  a  person  adopted  after  the  death  of  the  husband  under 

an  authority  from  him.     Such  persons  are  by  a  fiction  of 

law  considered  to  have  been  in  existence  at  the  time  of  the 

death  (o).     And  if  a  gift  is  made  to  a  class  of  persons  some  Gifttoaolaii. 

of  whom  are  incapable  of  taking  under  it,  as  being  unborn, 

or  from  remoteness,  or  any  other  reason,  it  is  invalid  as  to 

all.     Because  the  intention  of  the  donor  was  that  all  should 

take,    not   that  one  should  take  to   the   exclusion  of  the 

others  {p). 

A  gift  once  completed  by  delivery  or  its  equivalent  is  ^elM  egabit 
binding  upon  the  donor  himself,  and  upon  his  representa- 
tives, and  is  valid  even  against  his  creditors ;  provided  it 
was  made  bond  fide,  that  is  with  the  honest  intention  of 
passing  the  property,  and  not  merely  as  a  fraudulent  con- 
trivance to  conceal  the  real  ownership  (9). 

§  330.  Another  question  which  has  given  rise  to  numer-  Neoeerity  for 
ous   and  conflicting  decisions,  is   as   to   the  necessity  for  trtiurf !?  !■  f or 
delivery  of  possession  where  the  transfer  is  not  by  way  of  gift,  «<"»«**«'***®*- 
but  by  way  of  mortgage  or  sale  of  land.     Such  a  ti^ansaction, 
even   without   possession,  would,   of  course,  be  valid  and 
enforceable  as  against  the  transferor.     But  the  importance 
of  the  question  would  arise  where  the  rights  of  third  parties 
were  concerned.     For  instance,  where  the  same  property 
was  mortgaged  or  sold  twice,  and  possession  given  to  the 


(m)  M9yaje0  t.  Mtiha,  Bom.  Sel.  Rep.  80,  89.  Thif ,  and  the  previoiif  _..^ 
were  deciaed  under  Mabammedan  law,  which  in  ihia  reapeot  agrees  with  the 
Hindo  law. 

(n)  Tfai«  ifl  the  actaal  timo  of  givinff,  that  if  the  date  of  the  gift,  if  inUr  vivot, 
or  the  denth  of  the  ti^tator.  if  by  will ;  not  the  poeaible  time  of  receiring.  See 
Taaor«  ▼.  Tagore,  0  B.  L.  U.  399 ;  8.  0.  18  Bath.  359;  Sondamin^y  w.Jogmh, 
S  Cal.  265  ;  Kherod^inoney  w.  Doorgamoney .  4  Gal.  455 ;  poiif  §  856. 

(o)  Taaor0  t.  Tagore,  4  B.  L.  R.  (O.  O.  J.)  108 ;  B.  O.  on  appeal  in  the  P.  0. 
9  B.  L.  R.  877,  897,  400.  404 ;  B.  C.  18  Bath.  850. 

(p)  Soudaminey  ▼.  Jogetthj  2  Cal.  958 1  per  Norman,  0.  J.,  Bramamayi  ▼. 
JaaeM,  8  B.  L.  R.  410 ;  Act  X  of  1865.  t.  lOf.  (Indian  raooeadoa). 

(7)  Sabanaty  ▼.  Panyandy.  Mad.  Deo.  of  1858,  61 ;  Abhaehari  ▼.  RafnaeK§n* 
drayya,  1  Mad.  H.  0.  908 {  Gnanabhai  r,  arina9a$a,4  Mad.  H.  O.  84;  Kfottr 
T.  Mata,  2  All.  891. 
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lasfc  transferee.  If  the  first  transfer  was  valid  without 
possession,  the  first  transferee  could  bring  ejectment  for  the 
land.  If  it  required  possession,  his  only  remedy  would  be 
against  his  transferor  by  suit  for  specific  performance  or 
Priyy,  OooDoil  for  damages.  The  point  has  been  twice  raised  by  the  Judi- 
cial Committee,  and  the  first  matter  for  consideration  will 
be,  how  far  their  Lordships'  remarks  are  to  be  taken  as 
concluding  the  matter.  In  the  first  case  the  appellant  had 
been  engaged  in  litigation  for  a  Zemindary  from  1835  till 
1858,  when  the  suit  was  finally  decided  in  his  favour.  In 
1844,  before  any  decree  had  been  given  in  his  ftivour,  be 
sold  one-quarter  share  of  the  whole  property  to  the  assignor 
of  the  respondent  for  Rs.  75,000.  It  was  found  that  less 
than  one-thhrd  of  the  purchase  money  was  paid  by  the  pur- 
chaser, and  the  appellant  contended  that  the  transaction, 
though  on  its  face  a  sale,  was  really  only  intended  to  create 
a  security  for  advances  made  to  enable  him  to  carry  on  his 
suit.  The  Sudr  Court  of  Bengal  found  in  favour  of  the 
purchaser,  holding  that  the  contract  was  one  of  absolute 
sale  and  purchase,  and  that  a  complete  title  to  the  lands 
passed,  by  virtue  of  the  bill  of  sale,  on  its  execution.  This 
decree  was  reversed  by  the  Privy  Council.  After  remark- 
ing that  the  course  adopted  by  the  Sudr  Court  in  remand- 
ing the  suit  left  open  the  very  point,  whether  the  contract 
was  one  of  sale  or  security,  their  Lordships  proceeded 
to  say,  '*  It  is  not  easy  to  see  what  principle  of  an  English 
Court  of  Equity,  supposing  such  to  be  properly  applicable 
to  the  case,  would  support  the  conclusions  to  which  the 
Judges  of  the  Sudr  Court  have  come  upon  the  facts  before 
them.  Their  business  was  to  decide  the  rights  of  the 
parties  under  the  particular  contract ;  and  upon  the  facts 
found  by  the  Court  below,  according  to  equity  and  good 
conscience.  They  seem  to  have  ruled  that  the  effect  of 
the  execution  of  a  bill  of  sale  by  a  Hindu  vendor  is, 
to  use  the  phrasoology  of  English  law,  to  pass  an  estate 
irrespectively  of  actual  delivery  of  possession,  giving  to  the 
instrument  the  effect  of  a  conveyance  operating  by  the 
Statute  of  Uses.  Whether  such  a  conclusion  would  be 
warranted  in  any  case,  is,  in  their  Lordships'  opinion,  very 
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qnestionable.  Ifc  is  certainly  not  sapported  by  the  two  cases  Priyy  Coauoil 
cited  in  tlie  judgment  under  review,  in  both  of  which  actual 
possession  seems  to  have  passed  from  the  vendor  to  the 
purchaser  (r).  To  support  it,  the  execution  of  the  bill  of 
sale  must  be  treated  as  a  constructive  transfer  of  possession. 
But  how  can  there  be  any  such  transfer,  actual  or  construc- 
tive^ upon  a  contract  under  which  the  vendor  sells  that  of 
which  he  has  not  possession,  and  to  which  he  may  never 
establish  a  title  ?  The  bill  of  sale  in  such  a  case  can  only 
be  evidence  of  a  contract  to  be  performed  infuturOf  and 
upon  the  happening  of  a  contingency,  of  which  the  purchaser 
may  claim  a  specific  performance  if  he  comes  into  Court 
showing  that  he  has  himself  done  all  that  he  was  bound  to 
do.  In  the  present  case  the  purchaser  had  alleged  that  he 
was  in  that  condition,  having  paid  the  whole  of  the  price  at 
the  date  of  the  execution  of  the  instrument ;  but  that  allega- 
tion has  been  found  to  be  false.**  The  Committee  then 
proceeded  to  point  out  that,  under  those  circumstances,  the 
purchaser  would  not  have  been  entitled  to  a  specific  perform- 
ance, since  the  contract  sued  upon  was  of  a  speculative, 
not  to  say  a  gambling,  nature  ;  and  the  consideration  for  the 
contract  had  failed,  since  its  object  was  to  procure  an  imme- 
diate supply  of  money,  the  amount  of  which  was  fixed  upon 
a  calculation  of  the  risk  undertaken  by  the  purchaser  at  a 
sum  far  bolow  the  real  value  of  the  thing  sold.  Finally, 
their  Lordships  intimated  that  the  real  nature  of  the  arrange- 
ment was  one  for  successive  advances  of  money,  and  not  for 
outright  sale  (^).  This  judgment  was  followed  by  the  Privy 
Council  in  a  very  similar  case,  where  A.  had  executed  to  B. 
what  purported  to  be  a  deed  of  sale  of  half  of  a  property  for 
which  A.  was  suing  C,  in  consideration  of  payments  made 
and  to  bo  made  by  B.  to  A,,  to  enable  the  latter  to  carry 
on  the  suit.     It  was  found  that  the  payments  had  not.  been 


(r)  The  two  ciMet  were  Gopeechurn  ▼.  Koroona,  8.  D.  of  1867.  226  t  Sttrboiux- 
lain  t.  Mahnrajf  8.  D.  of  1858,  601.  Af  to  the  Utter  case  their  Lordfhipe  were 
certainly  mistaken.  The  parchaaer  faed  for  potsettion,  bat  wm  refoeed  it,  on 
tho  srioiind  thit  thotif^h  tn«)  tale  wa«  completed  bj  oonaent,  the  reodor  hud  a 
rii^ht  tn  rotiiii  i»o8iioflnion  till  tho  payment  in  fiiU,  which  had  not  been  made. 

{»)  Vrrhind  6fiin  t.  Bnhoo  B*idhoo,  12  M.  I.  A.  800,  806—909 ;  S.  C.  S  B.  L. 
U.  (P.  C.)  Ill  ;  8.  C.  12  Suth.  (P.  C.)  6. 
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inade^  and  the  Privy  Council  held  that  the  document  was 
not  a  sale  on  which  fi.  could  Bue  to  eject  A.,  but  only  an 
agreement  for  a  future  transfer,  upon  which  the  remedy 
was  by  suit  for  specific  performance,  accompanied  by  an 
averment  that  B.  had  performed  his  side  of  the  contractj  or 
been  prevented  from  performing  it  by  A.  (Q. 

Their  effect  It  does  not  seem  to  me  that  either  of  these  cases  decides 

that  a  document,  intended  to  operate  as  a  transfer  in 
prceaenti  of  a  specific  piece  of  immovable  property,  would  be 
invalid  because  possession  was  not  given  under  it.  In  both 
cases  the  Judicial  Committee  held  that  the  document  was  not 
intended  so  to  operate.  In  both  cases,  too,  the  sale  was  not 
of  a  specific  piece  of  property,  but  of  a  share  in  something 
afterwards  to  be  recovered.  Something  remained  to  be 
done  between  the  parties  before  the  purchaser  could  say 
that  he  had  a  claim  to  any  definite  field  or  house.  But  no 
doubt  the  judgment  in  the  first  case  does  intimate  a  very 
strong  opinion  that  a  sale  will  be  invalid  as  such,  first,  if 
the  vendor  cannot  give  possession,  and  secondly,  if  he  does 
not  give  possession.  The  two  propositions  are,  of  coarse^ 
quite  distinct.  I  shall  examine  first  the  native  texts,  and 
next  the  decided  cases  upon  these  points. 

Where  vendor  is       §  331.     I  am  not  aware  of  any  native  authority  bearing 

upon  the  supposed  incapacity  of  a  person  out  of  possession 
to  sell  his  right  to  property,  so  as  to  enable  his  vendee 
to  sue  for  possession  on  bis  own  behalf.  But  it  has  been 
repeatedly  decided  that  an  assignment  of  a  chose  in  action  is 
valid,  and  that  the  assignee  may  sue  upon  it  in  his  own 
name,  without  joining  the  assignor,  and  without  obtaining 
the  cousent  of  the  party  liable  on  the  obligation ;  and  this 
doctrine  has  been  equally  applied  in  cases  where  the  claim 
was  to  an  interest  in  land  (u).  The  Civil  Procedure  Code 
also  recognizes  the  right  of  the  transferee  of  a  decree  to  have 


himself  out  of 
possosaion. 


«)  Bhohosoondree  v.  haurchunder,  11  B.  L.  R.  86;  B.  0.  ISSnth.  140. 

(u)  Saadut  AH  v.  Collector  of  Sarun,  8.  D.  of  1868,  840;  Mohe»hur  BhUA  ▼. 
Diirpnarairif  ih.  955  ;  Jugmohun  v.  Mi.  Buddutit  9  Sutb.  848 ;  Munrunjmn  v. 
Leelanund,  11  Suth.  5;  Kristna  v.  Balaramat  1  Mad.  H.  0.189;  Anan.i, 
Afuttuiamiyat  ih.  140;  Kadarhacha  v.  Rangatvamit  f6.  160 1  Vtmbakum  v. 
J^toonesawmy,  4  Mod.  II.  O.  170  ;  Balapa  t.  Antaje^t  Morrif,  48;  Dayahkai  v. 
Dullahhram,  »  Bom.  U.  0.  (A.  0.  J.)  133 ;  Kanhaiya  y.  Domingo,  1  AU.  788. 
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it  etecated  on  his  own  behalf  (v).     On  principle,  thereforej 
there  seems  to  be  no  reason  why  an  owner  of  land,  oat  of 
possession,  should  not  be  able  to  place  his  assignee  in  exactly 
the  same  position  as  himself  in  regard  to  the  land,  whatever 
that  position  may  be.     This  also  seems  to  have  been  the  view  OoniUot  of 
taken  by  the  Privy  Coancil  in  a  somewhat  similar  case. 
There  a  Zemindar,  whose  land  was  out  on  lease,  made  a 
fresh  lease  to  a  third  party  to  commence  from  the  end  of 
the  existing  term.     When  the  time  came,  the  Zemindar 
obstrncted  his  lessee  in  obtaining  possession,  and  the  latter 
brought  a  snit  which  was  framed  as  for  an  injonction  against 
interference  by  the  Zemindar,  and  for  specific  performance. 
In  decreeing  in  his  favour  the  Privy  Council  animadverted 
"  upon  the  inaccurate  and  artificial  character  of  the  plead- 
ings."   They  said :  ''  The  plaintiff's  right  of  action  depended 
entirely  upon  the  lease,  which  entitled  him  to  possession  of 
the  Zemindary  ;  and  if  that  possession  had  been  usurped  by 
the  Zemindar,  the  plaintiff  ought  to  have  brought  ejectment. 
The  prayer  of  his  plaint  seems  rather  to  be  for  an  injunction 
to  restrain  the  Zemindar  from  collecting  the  revenues  of  his 
Zemindary,  against  the  terms  of  his  own  authority  to  the 
plaintiff.     But  the  High  Court  of  Judicature  appear  to  treat 
the  suit  as  one  for  specific  performance,  which  it  could  not 
be,  if,  according  to  their  opinion,  the  lease  was  not  an  execu- 
tory contracf^  (w).     There  is,  however,  an  abundance  of 
decisions  upon  the  point,  though  unfortunately  they  are  of 
a  very  conflicting  character.     The  dictum  of  the  Judicial 
Committee  has  been  accepted  by  the  High  Court  of  Bombay, 
as  establishing  the  broad  rule  that  a  vendor  out  of  possession 
cannot  convey  a  title  which  will  enable  his  vendee  to  sue  a 
third  person  for  recovery  of  possession  (x).     To  the  same 
extent  it  appears  to  have  been  applied  by  the  High  Court  of 
Bengal,  in  a  case  where  nothing  appears  except  that  the 
assignor  never  at  any  time  had  had  possession  of  the  pro- 
perty which  he  assigned  (y).     In  other   cases  there  were 

Iv)  Act  XIV  of  1882»  §  839  (Civil  Procedure). 

(it)  Kamalar,  PUchaeooUy,  10  M.  I.  A.  380,  395»  affirminf  1  Mad.  H.  0.  153. 
(x)  Oirdhar  ▼.  Daji,  7  Bom.  H.  C.  (A.  C.  J  J  4 ;  Kaehu  t.  Kachoba,  10  Bon. 
H.  0.  401  ;  Lalubhai  t.  Bat  Amrit,  %Bom,  S80. 
(y)  Ram  Kh^wun  v.  Mt  Oudh^  81  Both,  101. 
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the  further  circumstances  that  the  traDsactions,  like  Uioae 
decided  upon  in  the  Privy  Council^  were  for  a  division  of 
property  then  in  litigation^  and  were  clearly  opposed  to 
public  policy  (z).  On  the  other  hand,  in  two  cases  decided 
by  the  High  Court  of  Bengal,  before  the  Privy  Council  case, 
it  was  ruled  that  a  person  out  of  possession,  but  who  had  a 
right  to  possession,  might  convey  his  title  to  a  third  party, 
and  that  the  latter  might  bring  ejectment  upon  that  title 
against  any  one  who  had  an  inferior  title  (a).  The  same 
point  has  again  come  before  the  High  Court  for  consider^ 
ation  since  those  decisions,  and  they  have  ruled  that  the 
dicta  of  the  Judicial  Committee  must  be  taken  subject  to  the 
facts  of  the  particular  cases.  Where  the  vendor  bad  been 
in  peaceable  possession,  and  then  been  dispossessed,  they 
have  ruled  that  a  sale  of  his  title  carried  with  it  the  right  to 
eject  (b).  The  same  decision  lias  been  given  in  still  later 
cases,  in  which  it  is  stated  that  the  vendor  was  out  of  posses- 
sion, but  it  does  not  appear  whether  he  had  previously  been 
in  possession  (c).  In  the  last  case  where  the  point  was 
discussed,  the  High  Court  of  Bengal  said  "  Whether  a  bare 
conveyance  by  a  person  not  in  possession,  and  who  cannot, 
therefore,  put  his  vendee  in  possession,  confers  any  title  in 
this  country,  is  a  question  as  to  which  there  has  been  soma 
difEorence  of  opinion  and  some  discussion.  The  result  of  these 
cases  appears  to  be,  that  delivery  of  possession  of  the  pro- 
perty sold  is  essential  to  complete  the  title  of  the  vendee ; 
and  that  a  bill  of  sale  by  a  person  out  of  possession  does  not 
take  eCFect  as  a  conveyance  in  prmaenii,  and,  is  merely  evi- 
dence of  a  contract  to  be  performed  in  future  (c2). 
Wb6r«  vendor  ii  §  332.  Upou  the  sccoud  point,  ins.,  the  necessity  for  deli- 
in  poMeMion.       ^^^^  j^^  ordor  to  perfect  a  transfer  by  one  who  is  capable  of 


(»)  Tara  Soondar§e  r.  Collator  qf  Miymtnsingh,  18  B.  L.  B.  486 1  8.  O.  II 
8utb.  410.  booiihun  ▼.  hit.  Lut9tfun,  22  Hutb.  535}  Bishonath  w,  Ckumiar,  » 
Sutb.  166. 

(d)  l'runkri*hna  v.  Uitwamlhar,  2  B.  L.  K.  (A.  0.  J.)  W,  ov«r.raliaf  A'm- 
montu  T.  Qyrutoolah,  2  Sntb.  198  |  KumuroiMldetn  ?.  SKaikk  BAoAo.  11 
SQtb.  184. 

(b)  Btkan  ?.  i/f  Pari utty,  2*2  Quih.  99  j  Qungahurry  t.  Bagkwhnmj  UB.L. 
K.  807  :  8.  O.  28  8utb.  181  z  Nittyanund  v.  Shama  Churn,  28  Suih.  ISI. 

(c)  Aulock  V.  Auluck,  26  outb.  48;  Bi$»€i9Ur  v.  Joy  Kithort,  ih.  " 
id)  Ihin/nath  V.  AuIhcK  7  Cnl.  766. 
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transferring^  tbero  is  a  good  deal  of  native  authority.  Upon  When  Tendor  !■ 
Hindu  principles^  it  is  difScult  to  see  why  delivery  of  posses-  ^oucuion. 
sion  should  be  required.  The  necessity  for  it  in  the  case  of 
gifts  seems  to  arise  from  the  principle  that  property  can 
never  be  in  abeyance  (§422).  Vijnaneswara  says,  ''Gift 
consists  in  the  relinquishment  of  one's  own  right,  and  the 
creation  of  the  right  of  another ;  and  the  creation  of  another 
man^s  right  is  completed  on  that  other's  acceptance  of  the 
gift,  but  not  otherwise"  (e).  Now,  in  the  case  of  a  mort- 
gage or  sale,  which  is  necessarily  a  bilateral  proceeding,  the 
transaction  itself  involves  acceptance,  and  delivery  is  not 
necessary  to  establish  it.  There  are  no  doubt  texts  which 
seem  to  take  the  contrary  view.  These,  however,  occur  in 
the  chapters  of  legal  works  which  treat  of  evidence,  and 
appear  to  refer  to  two  different  matters,  viz.,  the  effect  of 
possession  ns  evidencing  a  right,  and  the  effect  of  possession 
as  destroying  a  right.  For  instance,  Narada  says,  "  Written 
proof,  witnesses  and  possession^  these  are  the  three  kinds 
of  ovitlence  on  which  tho  right  of  property  rests,  (and  by 
means  of  which)  a  creditor  may  recover  a  loan.  A  docu- 
ment remains  always  evidence,  witnesses  as  long  as  they 
live,  and  possession  after  a  lapse  of  time.  What  a  man  ia 
not  possessed  of,  that  is  not  his  own,  even  though  there  be 
written  proof,  and  even  though  witnesses  be  living ;  this  is 
especially  the  case  with  immovables."  But  in  the  next  verse 
he  shows  that  he  is  speaking  of  what  we  would  call  the  law 
of  limitations,  as  he  fixes  periods  after  which  possession 
shall  destroy  the  right  to  recover;  and  further  on  he  says, 
"  Where  possession  exists,  but  no  title  whatever  exists,  there 
a  title  but  not  possession  (alone)  can  confer  proprietary 
rights.  A  title  having  been  substantiated,  the  possession 
becomes  valid  ;  it  remains  invalid  without  a  proved  title." 
He  winds  np  by  saying,  '^  In  all  business  transactions  the 
l&test  set  shall  prevail ;  but  in  the  case  of  a  gift,  a  pledge, 
or  a  purchase,  the  prior  act  has  the  greater  force"  (/).  The 
whole  subject  is  examined  by  Vijnaneswara  in  chap,  iii., 


(^)  MitAktbtra,  iii.  6,  I  8,  traotUM  1  W.  MmN.  S17. 
(/)  Naradn,  iv.  §  8—18.    S«e  abo  §  17*83,  §  87. 
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sec.  6^  ''  Of  a  title  tvithout  poaaeasion,^^  where  he  treats  poa^ 
session  as  merely  matter  of  evidence^  which  is  condiiaiva 
when  it  extends  beyond  the  memory  of  man,  or  three  gene- 
rationsj  inconclusive  in  all  other  cases.     He  quotes  a  text 
which  states  that  without  some  little  possession  the  gift, 
sale  or  other  transfer  is  not  complete,  and  then  proceeds : 
**  A  title,  therefore,  without  corporeal  acceptance,  oonsist- 
ing  of  the  enjoyment  of  the  produce,  is  weaker  than  a  title 
accompanied  by  it,  or  with  such  corporeal  acceptance.     But 
such  is  the  case  only,  when  of  these  two  the  priority  is  nn- 
distinguishable ;  but  when  it  is  ascertained  wliich  is  first  in 
point  of  date,  and  which  posterior,  then  the  simple  prior 
title  affords  the  stronger  evidence''  {g).    These  texts  and 
many  others  are  reviewed  by  Professor  Wilson,  in  an  article 
on  Sir  F.  MacNaghten's  Considerations  on  Hindu  Law,  and 
this  article  with  further  texts  was  examined  by  the  Madras 
High  Court  in  reference  to  a  question  of  inchoate  partition. 
Dr.  Wilson  states  his  view  as  follows,  **  It  is  therefore  in 
our  estimation  quite  clear  that  the  Hindu  law  and  common 
sense  go  hand  in  hand.     A  man  may  forego  his  rights  if  ha 
pleases,  and  any  capricious  abandonment  of  them  for  an 
unreasonable  time  is  to  be  punished  by  their  forfeiture.     Bat 
he  is  not  to  be  deprived  of  what  is  legally  his,  because  l^gal 
proceedings,   interested  opposition,   accident,   distance  or 
disease  debar  him  from  taking  possession  of  it  when  it  first 
becomes  his  due."     To  which  the  Madras  High  Court  addsj 
''  This  seems  to  us  precisely  the  doctrine  derivable  from  the 
text  writers"  (A). 
Decitfioni.  §  833.  There  is  no  lack  of  direct  authority  upon  this  point 

also,  though  the  decisions  are  certainly  not  harmonions.  Of 
course,  all  the  cases  cited  in  §  331,  which  asserted  the 
validity  of  a  sale  by  a  person  out  of  possession,  would  apply 
a  fortiori  in  favour  of  a  sale  by  a  person  in  possession  with- 
out delivery  to  his  vendee,  though  equities  might  arise  in 
favour  of  a  subsequent  purchaser  without  notice  (t).     The 

(o)  1  W.  MacN.  218 ;  and  fee  the  whole  section. 

Qi)  Wilion.  Works,  t.  88;  Lakahmy  v.  Naraiimha,  8  Mad.  H.  O.  40,  46. 
a^rmed  18  If.  I.  A.  118;  8.  0.  128utb.  (P.  0.)  40. 

(»)  See  Kamcoomar  v.  McQueen  in  the  Privy  Council,  11 B.  L.  B,  40 1  8. 0. 
18  SutL.  166. 
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case  of  mortgages  also  seems  to  stand  on  a  different  gronndi  Cmm  of  tale. 

and  will  be  discussed  separately.     In  Madras  it  has  been 

frequently  decided  that  a  sale  by  the  owner  without  delivery 

of  possession  is  valid  as  against  a  subsequent  sale  by  the 

original  owner  followed  by  possession,  and  that  the  first 

vendee  may  bring  ejectment  both  against  the  vendor  and 

the  second  vendee ;  "  on  the  simple  principle,  that  after  the 

conveyance  to  the  first  vendee  the  owner  of  the  land  had 

nothing  whatever  to   convey"  (&).     The  same   point  was 

decided  in  Bengal  by  the  Sudder  Court  before  the  Privy 

Council  cases,  and  by  the  High  Court  after  an  examination 

of  them  (1) ;  and  also  by  the  High  Court  of  Bombay  (m). 

On  the  other  hand^  in  a  more  recent  case,  the  Court  appears 

to  have  laid  it  down  that  a  sale  would  be  invalid  without 

delivery  of  possession  as  well  as  transfer  of  title  (n).     The 

whole  law  upon  the  subject  was  subsequently  reviewed  by 

the  same  Court  in  a  case  where  the  owner  of  land  had  sold 

it  by  deed  of  sale  to  a  party  who  paid  a  portion  of  the  price, 

and  on  the  same  day  sold  it  by  a  second  deed  to  another 

party  who  paid  the  whole  price  and  was  put  into  possession. 

The  suit  was  brought  by  the  first  vendee  against  the  vendor 

tLud  the  second  vendee.     After  an  elaborate  examination  of 

the  Native  and  English  authorities,  the  High  Court  decided 

in  favour  of  the  defendant,  on  the  broad  ground  that  the 

sale  without  possession  was   invalid  as  against  a  subsequent 

purchaser  without  notice  of  it  (o). 

§  334.  The  case  of  mortgages  creates  greater  difficulty,  0mm  of  moii- 

(k)  Velayxtda  ▼.  Sivarama,  Mad.  D«e.  of  1860,  277  i  Virahhadra  ▼.  Hart 
Ramat  8  Blad.  H.  C.  88.  So  NAr»d»  MTf,  "  What  a  man  pottewet  withooi  a 
title  he  nott  not  alienate^"  it.  §  17.  The  name  point  hai  been  repeatedlj 
decided  hj  the  High  Conrt  in  nnreoorted  caeee,  of  wnich  I  hare  notee  in  MS. 

{I)  Surbonarain  r.  Maharaja  8.  D.  of  1868,  GOl  t  Oun^ahurry  v.  Raghuhram, 
14  B.  L.  R.  807  ;  8.  0.  23  Sath.  181.  The  caeet  of  Nurendro  ▼.  Uhan,  t%  Snth. 
St2;  Bam  Chunder  t.  Bholonathf  i6.  200,  and  TwmeMoocMeen  t.  Lukhee,  26 
Snth.  104,  wore  transfers  of  a  mere  right  of  occapancy. 

(m)  Nagoo1>ace  t.  Mofeeqeer^  1  Bora.  II .  G.  6;  Bhwikun  t.  ^ha##/ei,  ih.  19; 
C7trd^r  t.  JDaji,  7  Horn.  U.  O.  (A.  O.  J.)  4. 

(n)  Kachn  t.  Kachfiha^  10  Bom.  U.  0.  481,  and  per  TTest,  J..  Tarathand  ▼. 
Lakthman^  1  Bora.  08,  citing  1  Stra.  H.  L.  82.  The  opinion  of  If  r.  Oolebrooke 
(2  Stra.  n.  L.  427)  relied  on  by  Sir  TKomoB  Sirangt  in  support  of  this  riew, 
referred  to  a  gift.  The  text  of  Yajnaralkya  is  probably  the  one  eited  by 
Wilson,  lib.  f<nj>. 

(n)  l^lnhhax  t.  I^ni  Amrit^  2  Bom.  200.  Ha»ha  t.  Baaho.  6  Bom.  168.  A 
parchascr   nt  a  judicial  sale  is  not  entitled  to  the  protection  Awarded  to  a 
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as  the  mortgagor  still  retains  an  assignable  interest  in  him« 
self.  Distinctions  would  also  arise  according  as  the  mort- 
gagor had  transferred  his  property  in  the  land^  reserving 
only  a  right  to  redeem^  or  had  retained  the  property^  merely 
creating  a  lien  upon  it  in  favour  of  the  creditor;  in  the 
language  of  English  law^  according  as  the  mortgage  was 
legal  or  equitable.  Questions  of  notice^  negligence,  &c.j 
would  also  largely  affect  the  decision  of  each  case.  I  do 
not  propose  to  enter  into  these  matters,  which  are  beyond 
the  scope  of  this  work,  and  have  been  fully  treated  by  Mr. 
.  Macpherson  in  his  book  on  Mortgages.  I  shall  briefly  point 
out  the  state  of  the  authorities  on  the  one  point  of  posses- 
sion. It  is  evident  that  the  effect  of  want  of  possession  wiU 
depend  largely  upon  whether  such  non-possession  was  in 
accordance  with  the  terms  of  the  contract,  or  opposed  to  it. 
Narada  says  broadly,  '^  Pledges  are  declared  to  be  of  two 
sorts,  movable  and  immovable.  Both  are  valid  when  there 
is  actual  enjoyment,  and  not  otherwise"  (p).  It  is  possible 
Mortgage  with-  he  may  be  referring  to  cases  in  which  possession  ought  to 
out  poBfeM  on.    i^jj^^  ^-^^  pledge,  as  it  would  do  naturally  in  regard  to 

movables.  In  Madras  it  is  quite  settled  that  a  mere  hypo- 
thecation of  land,  neither  followed  nor  intended  to  be 
followed  by  possession,  creates  a  lien  upon  it,  which  may  be 
enforced  against  a  subsequent  purchaser  (q).  The  same 
point  has  been  decided  in  Bengal  by  the  Supreme  Court, 
after  taking  the  opinion  of  the  Judges  of  the  Sadder  Oourt  (r). 
In  Bombay  there  is  rather  an  apparent  than  a  real  conflict 
of  authority.  It  has  been  ruled  by  the  Sudder  Court  in 
several  early  cases,  that  where  there  are  two  mortgages  of  the 
same  property,  the  later,  if  followed  by  possession,  takes 
priority  over  a  former  one  without  possession  (s).     In  very 


purcka«er  for  value  without  notice,  ai  he  only  bavfl  sooh  an  intereei  m  tiM 
execution  debtor  could  equitably  fell  to  him.  Soohagchand  y.  Bhaicktrndt 
6  fiom.  198. 

(p)  Narada,  iv.  §  G-1. 

(9)  Varden  v.  Luckpathy,  0  M.  I  A.  803  ;  Kadana  t.  Raviah,  2  Mad.  H.  0. 
108 ;  Oolla  r.  Kali,  4  Mad.  U.  G.  431 ;  Sadayopah  t.  Huthna,  6  Mad.  Jar.  176. 

(r)  Collydoss  v.  SihchumU'T,  Morton,  HI ;  Sibchunder  v.  Ruuiek,  Fulton,  80. 
These  caeeii  overrule  contrary  dociidons  in  Montriou,  278,  and  Morton,  105.  800 
Nanack  v.  Teluckdye.  5  Cul.  2ii5. 

(•)  Tooljaram  v.  Mcean^  2  Hor.  130  [147] ;  Kundi/ojett  v.  BaUaje$f  BcUaaii,  5; 
Dondee  v.  Suntramf  Morrm,  50. 
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recent  times  the  same  doctrine  has  been  applied  by  the  High 
Court  to  mortgages  in  the  Konkan  and  the  Deccan,  appa- 
rently upon  some  special  usage  prevailing  in  these  parts. 
Bat  they  hold  that  the  mortgage  without  possession  is  not 
in  itself  invalidi  and  that  registration  will  cure  the  defect, 
so  as  to  give  it  priority  over  a  later  document  with  pos- 
session (t).  The  general  principle  that  possession  is  not 
necessary  to  give  validity  to  a  mortgage  as  against  the 
mortgagor  was  affirmed  by  the  same  Court  in  a  very  elabo- 
rate judgment,  where  all  the  previous  cases  were  reviewed  (u) ; 
and  it  has  also  been  held  that  such  a  mortgagee  may  main- 
tain his  claim  against  third  persons  who  are  wrongfully  in 
possession  (v),  or  against  purchasers  at  a  Court  sale,  who 
only  take  the  right,  title  and  interest  of  the  debtor  (w),  or 
against  a  purchaser  by  private  contract  who  has  had  notice 
of  the  previous  mortgage  {x).  In  a  case  from  Kanara  the 
Bombay  Court  remanded  a  suit  in  order  that  it  might  be 
determined  whether,  in  that  district,  "  a  mortgage  without 
possession  can  be  sustained  as  against  a  subsequent  purchase 
from  the  mortgagor  with  possession.  So  far  as  we  know," 
they  remarked,  "  Gujarat  is  the  only  province  in  this  Presi- 
dency in  which  a  mortgage  without  possession  is  sustainable 
against  a  subsequent  bond  fide  purchase  with  possession"  (y). 
Practically,  therefore,  there  is  no  real  difference  between 
the  law  of  Bombay  and  the  other  Presidencies,  etcept  as  to 
the  usnge  of  the  Konkan  and  the  Deccan. 

§  834a.  The  whole  law  as  to  the  necessity  for,  and  the 
effect  of,  possession,  and  as  to  the  operation  of  notice,  or  regis-^ 
tration,  as  supplying  the  want  of  possession,  was  exhaustively 
examined  by  the  Bombay  High  Court  in  a  case  not  reported 
till  1882.  There  a  conflict  arose  between  three  mortgages 
of  the  same  property  dated  1866,  1869  and  1876.  No  pos- 
session, was  had  under  the  mortgages  of  1866  or  1869. 

(0  Gopal  T.  Kri$hnaDpa,  7  Bom.  H.  0.  (A.  C.  J.)  60  |  Hari  y.  Mahadaji,  8 
Bom.  U.  0.  (A.  C.  J.)  60;  Balaji  t.  RameJmndraf  11  Bom.  H.  0.  87. 
(m)  Jivandas  r.  Frafiipi,7  Bom.  H.  C.  (O.  0.  J.)  45. 
(v)  Krishnaji  t.  Oovindf  9  Bom.  H.  C.  2/5. 
(tc)  Chintanian  t.  Shivram^  9  Bom.  H.  C.  804. 
(x)  Jiiva  V.  3fo6u/,  Morrit.  Pt  II.  117. 
(y)  Parmayn  r.  Sond§^  4  Bom.  469,  461. 

46 
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The  former  was  not  registered,  the  amount  rendering  regia-* 
tration  optional.  The  latter,  being  above  Bs.  100,  waa 
registered.  The  mortgage  of  1876  was  also  aboye  B«.  100. 
It  was  registered,  and  possession  was  taken  under  it,  but 
both  registration  and  possession  were  subsequent  to  the 
execution  and  registration  of  the  mortgage  of  1869.  It  waa 
held  tbat  the  documents  took  effect  in  the  order  of  thttr 
date;  that  of  1866  rauking  before  that  of  1869,  beoanaa 
there  was  no  possession  under  either ;  that  of  1869  ranking 
before  that  of  1876,  because  its  previous  registration  bad  the 
effect  of  notice  upon  the  subsequent  mortgagee.  Wettrapp, 
G.  J.,  laid  down  the  law  as  follows  (s). 

"  Our  Bombay  reports,  from  their  commencement,  contain 
cases  from  which,  taken  in  the  aggregate,  it  may  safely  be 
laid  down  as  a  general  but  not  an  invariable  rule,  that  pos- 
session in  the  grantee  is  deemed  essential  amongst  Hindus 
and  Muhammedans  to  the  complete  transfer  of  immovable 
property  either  by  gift,  sale,  or  mortgage.  To  that  general 
rule,  as  to  the  necessity  for  possession,  exceptions,  which  may 
be  classified  as  follows  have,  in  many  instances,  been  per- 
mitted.     laily.  Gases  of  San — mortgages  in  Gujarat  (a) : 

''  2ndly.  Gases  in  which  the  only  contending  parties  are : 
(a)  the  mortgagor  (or  volunteers  claiming  under  him)  and 
the  mortgagee  (or  persons  claiming  under  him) ;  (6)  or  the 
vendor  (or  volunteers  claiming  under  him)  and  the  vendee 
(or  persons  claiming  under  him) : 

"3rdly.  Gases  in  which  the  subsequent  mortgagee,  or 
purchaser,  became  such  with  actual  notice  of  the  earlier 
mortgage,  or  sale,  without  possession : 

**  4thly.  If  the  mortgagee  be  in  possession,  the  mortgagor, 
though  out  of  possession,  may  charge,  or  sell,  his  equity  of 
redemption : 

"  bthU/,  Where  the  mortgagor  had  not  put  the  mortgagee 
in  possession,  and,  subsequently  to  the  mortgage,  had  been 
wrongfully  dispossessed,  it  was  held  that  the  mortgagee 
might,  within  twelve  years  after  the  ouster  of  the  mortgagor, 

(t)  Lak$hmandai  v.  Daarai,  6  Bom.  168,  dd.  176—181, 187i  IM. 
(a)  Sobhagchand  t.  Bhaichandt  6  Bom.  198. 
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bring  a  siiifc  against  the  wrong  doers  for  possession  of  the 
mortgaged  land : 

"  6ihty,  It  has  been  held  that  possession  by  a  judgment 
debtor  having  a  good  title  is  not  necessary  to  validate  a 
judicial  sale  of  his  lands  : 

"  Tthly.  It  appears  to  have  been  held  that  possession  by 
the  vendee^  who  became  such  at  a  jadicial  sale,  is  not  neces- 
sary to  validate  the  sale  to  bim  as  against  subsequent 
attaching  creditors  under  money  decreeSi  or  as  against 
purchasers  at  the  sales  under  such  decrees : 

^'  Sihly.  The  purchaser  at  a  judicial  sale  may  re-sell  with- 
out previously  taking  possession. 

"  Turning  now  to  cases  in  which  the  conflict  has  been 
between  instruments  registrable  under  the  Modern  Indian 
Acts  relating  to  registrationi  viz,,  Acts  XVI  of  1864>  XX  of 
1866,  VIII  of  1871,  and  III  of  1877,  which  did  not,  (as  did 
the  previous  enactments),  give  priority  of  rank  to  priority  of 
registration,  we  still  find  that  registration  has  been  treated 
as  an  equivalent  for  possession  where  the  instrument,  earlier 
in  date,  has  been  registered  prior  to  the  execution  of  the 
second  instrument,  but  unaccompanied  by  possession.  Pos- 
session has  been  deemed  by  Hindu  and  Muhammedan  law, 
as  interpreted  in  this  Presidency,  to  amount  to  notice  of 
such  title  as  the  person  in  possession  may  have,  and  any 
other  person  who  takes  a  mortgage  or  other  charge  upon, 
or  who  purchases  immoveable  property  without  ascertain- 
ing the  nature  of  the  claim  of  him  in  possession,  does  so  at 
his  own  risk.  This  is  so  in  England  also.  But  here  the 
Courts  have  gone  a  step  further  (6),  and  have  held  registra- 
tion under  Act  XVI  of  1864  and  the  subsequent  acts  to 
amount  to  notice,  and,  therefore,  to  atone  for  the  absence  of, 
and  to  be  a  sufficient  substitution  for,  possession  in  the 
validation  of  title."  ''  In  the  present  case  it  has  been  con- 
tended that  the  registration  in  1869  of  the  mortgage  for 
Ks.  200  was  equivalent  to  possession,  and,  therefore,  gave 


(b)  Sohhngchand  t.  Bhaichand,'e  Bom.  193.  The  learned  Ohief  Jnetioe  adoii^ 
ted  thtt  in  this  respect  Bombaj  had  followed  the  Amerieaa  n^tbcr  IhftB  th# 
Eoglieh  and  Irish  Coarte,  p.  184. 
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to  ifc  priority  over  Dasrat'a  unregistered  mortgage  for  Rs.  95 
in  1866.  Inasmuch^  however^  as  it  was  impossible  tliat 
such  registration  in  1869  could  have  operated  as  notice  to 
Dasrat  when  he  was  taking  his  mortgage  in  1866^  it  is  not 
such  a  registration  in  relation  to  Dasi*at's  earlier  mortgage, 
as  to  fall  within  the  scope  of  the  rule  that  registration  is 
equivalent  to  possession.  The  High  Court  has  more  than 
once  refused  to  extend  that  rule  to  cases  where  the  second 
in  time  of  two  rival  instruments  is  that  which  is  regis- 
tered.''(c) 

It  may  be  observed  that  by  s.  50  of  Act  III  of  1877,  any 
instrument  registered  under  that  Act  will  take  precedence 
over  any  unregistered  instrument^  even  though  the  latter 
was  ope  of  which  registration  was  only  optional.  Under 
the  previous  Acts  there  was  no  competition  in  respect  of 
registration  between  a  document  compulsorily  registrable 
and  a  document  optionally  registrable  (d). 
Transferor  §  334b.  The  transfer  of  Property  Act  IV  of  1882,  8.  48 

Property  Act.  provides  that  "  where  a  person  purports  to  create  by  trans- 
fer at  different  times  rights  in  or  over  the  same  immovable 
property,  and  such  rights  cannot  all  exist  or  be  exercised  to 
their  full  extent  together,  each  later  created  right  shall,  in 
the  absence  of  a  special  contract  or  reservation  binding  the 
earlier  transferees,  be  subject  to  the  rights  previously 
created.'^  This  section,  however,  leaves  open  the  qneation, 
when  is  a  right  created^  and  is  delivery  necessary  for  that 
purpose  ?  This  question  seems  not  to  be  directly  dealt  with 
by  the  act^  though  it  appears  incidentally  to  assume  that 
transfers  even  by  way  of  gift  may  be  made  without  delivery. 
See  ss.  54,  58,  59,  123,  129. 
Form  of  transfer.       §  335.  Writing  is  not  necessary,  under  Hindu  law,  to  the 

validity  of  any  transaction  whatever  {e).  Nor  is  there  any 
distinction  between  movable  and  immovable  property  as  to 


(c)  Hasha  t.  RaghOf  0  Bom.  165. 

(d)  6  Bom.  p.  190. 

le)  Srinivasammal  v.  Vijayammalf  2  Mad.  H.  0.  87 ;  Kriihna  t.  Rayavna,  4 
Mid.  H.  0.  OS;  per  curiam,  Jivandas  v.  ¥h-amji,  7  Bom.  TI.  0.  (O.  O.  J.)  61 ; 
Rookho  w.  Madho,  1  N.  W.  P.  59 ;  Hurpurshad  ? .  Shw  Dkyal,  S  I.  A.  260  j  8. 
0.  26  Sath.  55. 
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ilie  modo  o(  grunting  it  (/).  Nor  are  any  technical  words 
necessary,  provided  the  intention  of  the  grantor  can  be 
made  out.  Hencci  an  estate  of  inheritance  will  be  conferred 
by  words  which  imperfectly  describe  such  an  estate,  if  an 
intention  to  create  such  an  estate  appears ;  and  if  an  estate  is 
given  to  a  man  simply  without  express  words  of  inheritance, 
it  would,  in  the  absence  of  a  conflicting  context,  carry  by 
Hindu  law  an  estate  of  inheritance  (g).  So,  the  grant  of  an 
estate  to  a  man  and  his  children  and  grandchildren,  or  to  a 
woman  and  the  generations  born  of  her  womb,  have  been 
held  to  confer  an  absolute  estate  (&).  But  such  an  intention 
would  be  negatived  when  the  grantor  himself  had  only  a 
limited  estate,  and  it  appeared  that  the  grant  was  intended 
to  endure  so  long  as  that  interest  lasted,  but  no  longer  (t). 
Or  where  from  the  nature  of  the  thing  conveyed,  an  intention 
to  grant  only  for  the  life  of  the  grantee  ought  to  be 
presumed,  as  in  the  case  of  a  jaghire  (k),  or  an  office 
(I),  or  a  gift  for  maintenance  (m).  In  the  case  of  leases, 
where  no  term  is  fixed,  perpetuity  cannot  be  assumed,  even 
where  the  word  "  Mokurruri "  is  used,  unless  there  are 
other  circumstances  from  which  such  an  intention  can  be 
inferred  (n).  Of  course,  where  writing  is  used,  it  will  be 
necessary  to  keep  in  view  the  provisions  of  the  Stamp  and 
Registration  Acts. 

(/)  Per  r<tW,  0.  J.,8eebkUto  ▼.  EaH  India  Co.,  6  M.  I.  A.  278, 

ig)  Per  Willes,  J.,  Tagore  v.  Tagore,  9  B.  L.  R.  896;  8.  O.  18  Both.  860;  Md, 
howfTcr,  lekhra)  t.  Kunhya,  4  I.  A.  223;  8.  O.  3  Cnl.  210. 

(h)  Jihoohun  t.  TJurrinh,  5  I.  A.  188;  8.  O.  4  0%\.  28;  Ham  Lai  t.  S^q/.  of 
BtaU,  8  I.  A.  40 ;  8.  C.  7  Cal.  304. 

(i)  Ltkhrai  r.  Kunhya,  4  I.  A.  223;  8.  C.  3  CaI.  210. 

ik)  Qulahdas  t.  Collector  qf  Surai,  6  I.  A.  54 ;  8.  0.  8  Bom.  186. 

(0  Daudsha  v.  Ismahha,  8  Bom.  72. 

(m)  Bee  post,  §  300. 

(n)  Sheo  Penhad  t.  Rally  Do $9,  5  Cal.  543 ;  affd.  Dilatmoni  w.  Sh^o  Pershad, 
9  I.  A  83  ;  8.  C.  8  Cal.  (        ). 


CHAPTER    XI. 

WILLS. 

Wiila  unknown        §  886.  Thi  Origin  and  growth  of  the  testamentary  power 

among  Hindus  has  always  been  a  perplexity  to  lawyers.     It 
is  admitted  that  the  idea  of  a  will  is  wholly  unknown  to 
Hindu  law^  and  that  the  natiye  languages  do  not  even 
possess  a  word  to  express  the  idea  (a).     In  early  times,  when 
the  family  property  .was  vested  in  the  family  corporation, 
and  when  the  members  had  nothing  more  than  a  right  of 
usufruct,  the  idea  that  any  individual  could  exercise  a  power 
of  disposal  to  commence  after  his  own  death,  would  have 
been  a  contradiction  in  terms.     Even  in  later  times,  when  a 
greater  freedom  of  disposition  had  arisen,  the  principle  that 
a  gift  could  only  take  effect  by  possession  would  seem  to 
oppose  an  absolute  bar  to  devises.     Tet  there  can  be  no 
doubt  that  from  the  earliest  period  of  our  acquaintance  with 
India  we  find  traces  of  a  struggling  towards  the  testamentary 
power,  often  checked,  but  constantly  renewed.     It  has  been 
common  to  ascribe  this  to  the  influence  of  English  lawyers 
in  the  Supreme  Courts ;  but  this  explanation  seems  to  me 
untenable.    It  is  very  probable  that  in  the  Presidency  Towns, 
the  example  of  Englishmen  making  wills  may  have  stimu- 
lated the  natives  in  the  same  direction,  but  the  King's  Judges 
appear  to  have  been  quite  neutral  in  the  matter.     They  were 
conscious  of  their  ignorance  of  native  law,  and  anxiously 
sought  the  advice  of  their  own  pandits  (§  88),  and  of  the 
Judges   of  the   Compan/s  Courts,  and  others  who  were 
experts  in  the  unknown  science.     So  far  were  they  from 
grasping  at  jurisdiction,  that  they  absolutely  disclaimed  it. 
In  1 776  the  Supreme  Court  of  Calcutta,  after  taking  time 
to  consider,  granted  administration  to  the  goods  of  a  Hindu, 

(a)  2  Dig.  616.  n. ;  2  Btra.  H.  L.  418,  480,  481. 
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but  on  Hie  terms  that  the  administrator  shoald  administer  ^f  *»•**»«•• 

ID  oQpFMDO 

according  to  Hindu  law.  In  1791  they  reconsidered  the  Oourtt. 
matter,  and  decided  that  probate  of  the  will,  or  administration 
of  the  goods  of  a  Hindu  or  Muhammedan,  could  not  be 
granted.  It  was  not  till  July  1832  that  a  contrary  rule  was 
laid  down,  and  from  that  date  the  practice  of  gp-anting 
probate  and  administration  to  the  property  of  natives  was 
fully  established  (6).  A  similar  alteration  of  practice  is 
recorded  by  Sir  Thomas  Strange  as  having  taken  place  at 
Madras  (c).  The  earliest  known  will  of  a  native  is  that  of 
the  celebrated  Omichund.  It  is  dated  1 758,  a  time  when 
the  English  arms  were  more  in  the  ascendant  than  the 
English  Courts  (d). 

6  337.  It  seems  to  me  that  the  true  oricfin  of  the  testa-  P'W"  ?'  ^^« 
mentary  power  is  to  be  soughfc  (or  in  that  Brshmanical  ^i^H^ 
influence^  the  working  of  which  I  have  already  traced  in  the 
law  of  partition  and  alienation  (e).  It  displayed  itself,  espe- 
cially, in  the  sanctity  attributed  to  religious  gifts,  that  is 
gifts  to  religious  men,  or  Brahmans.  These  were  considered 
valid  where  even  transfers  for  value  would  have  been  set 
aside.  In  other  countries  gifts  try  to  clothe  themselves  with 
the  semblance  of  a  sale.  Under  Hindu  law,  sales  claimed 
protection  by  assuming  the  appearance  of  a  gift(/).  It  is 
obvious  that  a  man  is  never  more  disposed  to  pious  gene- 
rosity than  in  his  last  days,  when  the  approach  of  death 
furnishes  him  with  the  strongest  motives  for  investing  in 
the  next  world  that  wealth  which  he  can  no  longer  enjoy  in 
the  present.  The  acuteness  of  the  Brahman  would  have 
readily  discovered  and  utilised  this  fact.  Nothing  is  more 
remarkable  in  the  earliest  Bengal  wills  than  the  enormous 


(M  Jl€  Cammuln,  Morion,  1)  Ooodt  of  Hadj€€  Mustapha,  t6.  74;  Ooodi  of 
Btwet  MuUra.  ib.  76. 
(e)  1  Sim.  11.  L.  267. 

(d)  This  will  wAi  ditCQwed  in  a  cam  which  came  before  the  Snprerae  Oonrt 
of  CalcatU  in  1798.  Bee  Montrion.  821;  per  Phsar,  J..  Tagore  ▼.  Tagore,  4  B. 
L.  R.  (O.  C.  J.)  188;  Beng.  Hog.  II.  (Collectore  and  Board  of  Retenoe)  and 
XXX VI  of  1798,  (Registry  for  Willi  and  Deeds)  cited  by  MaephtrBim.J., 
KrUhnaramani  w.  Ananda^  4  B.  L.  R.  (O.  O.  J.)  288)  per  JromMifi,  J.,  TVi^ore 
T.  Tngore,   4  B.  L.  R.  (O.  C  J.)  217. 

(e)  Ante,  §$  216,  284,  285.  See  pariicoUrlj  the  paataffe  from  Sir  H.  8. 
Maine,  cited  §  234. 

(/)  8ee  MiUkshara,  i.  1.  §  82. 
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amounts  which  they  bestow  for  religious  purposes.    Thft 

same  thing  was  remarked  by  Sir  Thomcu  Strange  in  all  the 

Early  hiftory  of  wills  made  by  Hindus  in  Madras^  and  he  observes  somewbai 

cynicallyj  that  ^' the  proportion  is  commonly  in  the  ratio 
of  the  iniquity  with  which  the  property  has  been  acquiredj 
or  of  the  sensuality  and  corruption  to  which  it  has  been 
deyoted''  (g).  It  is  probable  that  such  bequests  would  often 
take  the  form  of  a  donatio  mortis  cau$d,  revocable  if  the 
grantor  survived^  or  that  they  were  effected  by  death-bed 
dispositions,  followed  up  by  immediate  delivery  of  posses- 
sion. But  there  are  texts  of  the  Hindu  sages  which  contain 
the  actual  germ  of  a  will,  and  which  were  capable  of  being 
developed  into  a  complete  testamentary  system.  JdUyayana 
says,  ''  YiTbat  a  man  has  promised  in  health  or  in  siolrnosi, 
for  a  religious  purpose,  must  be  given ;  and  if  be  die  with- 
out giving  it,  his  son  shall  doubtless  be  compelled  to  deliver 
if  And  again,  "After  delivering  what  is  due  as  a  friendly 
grift  (promised  by  the  father),  let  the  remainder  be  divided 
among  the  heirs.''  And  so  Harita  says :  "  A  promise  made 
in  words,  but  not  performed  in  deed,  is  a  debt  of  oonsdenoe 
both  in  this  world  and  the  next''  (&).  Such  promises,  being 
treated  as  debts,  would  be  enforced  against  the  heir  in 
exactly  the  same  manner  as  an  ordinary  secular  debt.  At 
first  they  would  be  treated  as  a  moral  obligation,  and  then, 
by  analogy,  as  a  legal  obligation.  It  is  significant  that  the 
principle  seems  first  to  have  been  applied  in  fovour  of  pious 
gifts.  But  it  would  rapidly  extend  to  all  dispositions  of 
property,  to  the  extent  of  a  man's  power  of  disposing  of  it. 
In  case  of  separate  and  self-acquired  property  the  right 
would  naturally  be  admitted  with  little  hesitation.  It  would 
afterwards  be  applied  to  the  undivided  share  of  a  co-heir,  or 
to  ancestral  property  in  the  hands  of  a  father  or  sole  owner. 
In  each  province  the  rapidity  and  extent  of  the  growth  of 
the  testamentary  power  would  depend  upon  the  degree  to 

(a)  2  Stra.  H.  L.  463. 

(h)  2  Dig.  96 ;  8  Diff.  888  i  2  Dig.  171.  Tbe  only  writer,  m  fiiir  m  I  kMv. 
who  baa  remarked  Uie  beariug  of  thoto  ioiiB  upon  Uie  iiroeeat  qvmtiam  h  M* 
Oibelin.  Bee  a  very  inieretUng  dieousiion  (Vol.  U.  Titre.  vU),  la  wUok  ke 
pointe  out  that  the  Hindu  wiU  waa  a  native  and  not  an  Kuropeaii  UifMtiQB. 
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\?}iich  the  control  o{  the  testator  over  his  property  Was 
admitted.     This  is  exactly  what  took  place. 

§  338.  The  law  of  devise  was^  as  might  be  expected^  first  Cum  In  B«iigiL 
settled  in  Bengal^  where  the  power  of  alienation  was  most 
widely  extended.     The  reported  cases  commence  in  1786> 
and  the  first  two  related  to  divided  and  self-acqaired  pro- 
perty, as  to  which,  after  reference  to  the  Pandits,  the  wills 
were  maintained  (t).     In  1792  the  Nnddea  case,  (i)  which 
has  already  been  stated  (§  826),  was  decided  in  the  Sadder 
Court,  and  it  was  followed  next  year  in  the  Supreme  Coort 
by  the  case  of  Dialchund  v.  Kissory  (l),  where  the  property 
appears  to  have  been  self-acqnired.    In  both  these  cases  the 
Pandits  affirmed  the  right  of  a  father  to  devise  property^ 
whether  ancestral  or  self-acquired,  and  the  former  of  the 
two  is  stated  by  Mr.  Colebrooke  to  have  been  accepted  as 
establishing  the  point.     Mr.  Sutherland,  however,  to  whom 
the  latter  case  was  referred  for  his  opinion,  stated  that  the 
will  would  be  only  valid  as  against  sons,  "  provided  no 
part  of  the  property  conferred  by  it  were  real  ancestral 
property"  (in).     This  view  was  evidently  not  taken  by  the 
profession,  for  in  1800  a  most  important  case  arising  out 
of  the  Rajah  Nobkissen's  will  was  litigated  in  the  Supreme 
Conrt,  where  the  Rajah,  who  had  a  natural-born  and  an 
adopted  son,  bequeathed  an  ancestral  taluq  to  his  adopted 
son,  and  the  four  brothers  of  such  son,  thereby  depriving 
his  natural  sou  of  all  interest  in  the  taluq,  and  his  adopted 
son  of  four-fifths  of  his  interest.     The  validity  of  the  will 
was  admitted  without  dispute,   though  the  adoption  was 
contested  (n).     In  1808  the  will  of  NemycJmrn  Mullick  was 
contested  in  the  Supreme  Court,  and  the  decree  declared 
"  that  by   the  Hindu  law  Nemychurn  Mullick  might  and 
could  dispose  by  will  of  all  his  property,  as  well  movable  as 
immovable,  and  as  well  ancestorial  as  otherwise."    This  case 
went  on  appeal  upon  another  point  to  the  Privy  Council, 

*  '■■"■■■  '  ^"^^^-"^wi^^^—i^^^— ^^•^■^^^»^»   ^ 

(»)  Munnoo  t  Oopee,  Montr.  200;  Ru^nck  t.  Chcitunt  ib.  SOi|  8  If.  Dig.  iSO. 

(k)  Eshanrhund  v.  Enhorrhundf  1  S.  D.  2. 

(/)  Montr.  371  ;  F.  MacN.  S57. 

(m)  2  Stra.  U.  L.  429    See  Mr.  Colchrooke's  own  opiniont,  8  Stra.  H.  L.  481. 

(m)  Gnpc9  V.  H'tjhinfnff,  Montr.  881  ;  S.  0.  F.  MacN.  856. 
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bat  the  finding  as  to  the  validity  of  the  will  was  never 
dispnted  (o).  Accordingly,  the  wUl  of  a  brother  of  Nemy- 
chnmj  who  died  possessed  of  great  wealth,  anoestad  and 
self-acquired,  was  never  disputed,  althongh  by  it  he  almoafc 
completely  disinherited  one  of  his  sons  (p).  In  1812  the 
Sadder  Pandits,  when  consulted  as  to  the  validity  of  an 
alleged  devise  by  a  widow,  laid  down  the  general  prinoiplej 
that  "  the  same  rule  applies  to  bequests  as  to  gifts ;  every 
person  who  has  authority,  while  in  health,  to  transfer  pro- 
perty to  another,  possesses  the  same  authority  of  bequeath- 
ing it  iq)"  Finally,  after  the  period  of  doubt  oansed  by 
the  decision  in  Bhowanny  Ohum's  case,  the  matter  was  set 
at  rest  for  ever,  as  far  as  Bengal  is  coocemed,  by  the  certi- 
ficate of  the  Sudder  Oourt  in  1831,  which  has  already  been 
set  out  (§  326).  It  is  now  beyond  dispute  that  in  Bengal  a 
father,  as  regards  all  his  property,  and  a  co-heir,  as  regards 
his  share,  may  dispose  of  it  by  will  as  he  likes,  whatever  may 
be  its  nature  (r). 

§  3S8a.  a  minor  has  been  held  in  Bengal  to  be  incapable 
of  making  a  will  («)•  A  married  woman  may  make  a  will 
of  her  stridhana  or  any  other  property  which  is  absolutely 
at  her  own  disposal.  But  she  cannot  devise  property  inherit 
ed  from  males,  since  her  interest  in  it  ceases  at  her  death  (i). 
Both  the  above  points  are  now  affirmed  by  statute  as  regards 
Hindus  (u). 

§  339.  In  Southern  India  wills  had  a  much  more  chequered 
career,  as  might  be  anticipated  from  the  stricter  views  entail 
tained  as  to  the  family  union.  During  the  time  Sir  Thama$ 
Strange  was  on  the  Bench  no  question  as  to  wills  arose  in 
such  a  form  as  to  require  a  decision.     He  evidently  consi« 


(o)  Ramtoonoo  w.  Bamgopaulf  F.  MocN.  88G  {  S.  0.  1  Kn.  Si6. 

ip)  F.  MacN.  860. 

(9)  8r9§narain  v.  Bhya  Jha,  2  8.  D.  28  (20,  87). 

(r)  Per  Ld,  Kitufsdown,  Nagahdchmee  v.  Qopoo,  6  If.  I.  A.  844;  Mr  Fmoodt^ 
•O.J.,Toaorf  t.  Tagor$,  4  B.  L.  B.  (O.  0.  J^  160 ;  |wr  WUlm.S,,  Tmr^^. 
Tagore,  0  B.  L.  B.  806  ;  S.  0. 18  Suth.  860. 

(f )  Costinaul  Bysack  t.  Hurroo»oondry,  F.  MaoN.  81 1  2  IL  Di^  198,  note. 

(e)  T€encowre$  v.  Dinonath,  8  Sntb.  40 ;  Choonselal  t.  Juuoo,  1  Bor.  tt  [601 ; 
Dhoolubh  T.  Jeevee,  ib.  67  176]  i  Umroot  t.  Kulyanda$,  ih.  284  [814]  |  Vmkmm 
Rama  v.  Venkata  Suriya,  2  lliid.  (P.  C.)  888. 

(i«)  Act  X  of  1866,  8.  46  rSoooenioii]  oitondcd  to  Hindos  bj  Aei  XXI  ol 
1870,  1.  2,  aud  flee  I  8  THiiidu  Willsl  and  Aot  V  of  1881,  1. 140  [PiobttU  Mi4 
Adiiiiuiatnitioii]. 
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dered  them  a  mere  innovation,  though,  after  consdltation 

with  Mr.  Colebrooke,  he  was  disposed  to  think  that  they 

might  be  allowed  to  the  same  extent  to  which  a  gift  inter 

vivos  would  have  been  valid  (v).     He  cites  several  futwahs  . 

of  Madras  pandits  in  which  they  seem  to  take  the  same 

view.     These  are  all  commented  upon  by  Mr.  Ellis,  whose 

authority  on  Madras  law  and  usage  ranked  very  high.     He  Barlj  iottaaoM 

asserted  with  confidence  that  no  Hindu  could  make  a  will  ^o'"^*''^ 

which  would  turn  his  property  after  his  death  into  a  di£Ferent 

course  from  that  which  it  would  have  taken  by  Hindu  law. 

He  intimated  a   very  strong  doubt  whether   the   Pandits 

understood  what  was  meant  when  they  were  questioned  as 

to  the  operation  of  a  will  (w)*     It  is  quite  certain  that  in  the 

case  which  ultimately  settled  the  law,  they  thought  they 

were  being  consulted  as  to  the  effect  of  a  gift  (x).     The 

course  of  decisions  in  Madras  for  many  years  was  certainly 

in  accordance  with  his  view.     The  only  case  litigated  in  the 

Supreme  Court  was  one  where  a  testator  had  bequeathed 

part  of  his  self -acquired  property  for  the  performance  of 

religious  ceremonies  (y).     This  would  clearly  have  been  valid 

under  the  text  of  Katyayana  already  cited  (§  337).    In  the 

Sndder  Court,  however,  there  were  numerous  decisions. 

The  first  was  in  1817,  but  as  the  devise  was  in  favour  of  an 

adopted  son,  the  first  question  was  as  to  the  validity  of  the 

adoption,  and  as  its  validity  was  established,  that  of  the 

will  never  arose  (z).     The  next  cases  arose  in  1824  and  1828, 

and  gave  rise  to  much  litigation,  extending  ultimately  to  the 

Privy  Council.     In  these  a  widow  sued  to  set  aside  two 

alienations,  made  by  her  deceased  husband  to  distant  relations, 

of  property  which  would  have  otherwise  come  to  her  as  his 

heir.     In  the  first  case  the  document  is  spoken  of  as  a  will, 

but  was  in  terms  a  deed  of  g^ft,  and  recited  that  possession 

had  been  given.     This,  however,  appears  not  to  have  been 


(r)  Veerapermall  t.  Narrain,  I  N.  C.  01  {  1  Stra.  H.  L.  967. 

(tc)  2  Stn.  U.  L.  217-228. 

(c)  See  posit  §  841.  It  moft  be  remembered  that  the  Paodite  did  not  tpeak 
Eoflish,  and  that  their  langxia«e  contained  no  eaoiTalent  for  will. 

(y)  NarraifiMtnu  t.  Amachella^  1  Stra.  H.  L.  968,  note  t  VaUinayagam  t. 
rachche,  1  Mad.  11.  O  386. 

(t)  AmacheUum  ?.  /ya«amy,  1  Mad.  Deo.  154 
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done.  The  decision  was  in  favour  of  the  widow^  bnt  npon 
the  ground  that  upon  the  proper  construction  of  the  will 
the  devisee  only  took  as  manager  for  the  heir^  and  was  now 

Dictum  of  dead.     In  their  judgment  the  Court  stated  as  their  opinion 

u    er  oart      n  fi^^A,  under  the  Hindu  law  a  man  is  authorised  to  dispose 

of  his  property  by  will,  which  under  the  same  law  he  could 
have  alienated  during  his  survivorship  by  any  other  instru- 
ment'' (a).     This,  of  course^  was  purely  obiier  dietum.     In 

Early  insUuicee  the  socond  caso,  possession  under  the  gift  was  established. 
.  rpjj^  property  was  self-acquired,  and  the  question  was  cor- 

rectly put  to  the  pandits,  whether  a  gift  of  self-acquired 
property  made  by  a  man  without  male  issue  was  valid  as 
against  a  widow,  who  was  left  an  heir  to  other  property  to 
a  large  extent.  The  pandits  answered  that  the  gift  was 
valid,  and  the  Court  so  decided.  This  case  was  confirmed 
by  the  Privy  Council.  There,  too,  though  the  docnment  is 
spoken  of  as  a  will,  the  transaction  is  treated  as  an  alien- 
ation, and  its  validity  is  rested  on  the  opinion  of  the  Hindv 
law  officers,  who  had  dealt  with  it  purely  as  such  (b).  In  an 
intermediate  case  the  question  was  whether  a  will  would  be 
valid  if  it  left  the  whole  of  a  partible  zemindary  to  one  of 
two  sous.  The  Court  decided  that  the  document  really  left 
it  to  the  two  sons  as  joint  heirs.  But  they  said,  "  The  Court 
have  repeatedly  decided  that  the  will  of  a  Hindu  is  of  no 
validity  or  effect  whatever,  except  so  far  as  it  may  be  con- 
sistent with  Hindu  law  (c)."  Later  still  the  same  Court 
treated  a  will,  by  which  a  grandfather  was  asserted  to  have 
left  landed  property  to  his  wife  to  the  prejudice  of  his  sons, 
as  being  absolutely  invalid  as  against  their  sons,  i.e.,  his  own 
grandsons  (d). 

TendoDoy  of  §  ^^^'  ^^  '^^  there  really  had  been  no  actual  decisions, 

opiuioo.  i)ut  the  tendency  of  the  Sudder  Judges  had  certainly  been  to 

accept  the  opinions  of  Sir  Thomas  Strange,  Mr.  ColebrookOj 
and  the  pandits,  that  the  legality  of  a  will  must  be  tried  by 
the  same  tests  as  that  of  a  gift ;  for  instance,  that  it  would 


(u)  Mulrauxe  Vencata  w.  Mulraute  Lutchmiahf  1  Mad.  Deo.  488,  440. 
(6{  MIulrauM§  v.  Chellakany,  2  Mad.  Deo.  12,  affirm$d  2  M.  1.  A.  64 
(c)  Sooranany  t.  Sooranany^  1  Mad.  Doo.  496. 
id)  Y^inamoorty  ?.  Chavaly^  2  Mad.  D«o.  16. 
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be  valid  if  made  to  the  prejudice  of  a  widow,  invalid  if  made 
to  the  prejudice  of  male  issue.  At  this  time  Madras  Reg.  |^.  y,  ^f  xsv. 
v.  of  1829  (Hindu  Wills)  was  passed.  It  recited  that  wills 
were  instruments  unknown,  and  had  been  made  so  as  to  be 
totally  repugnant,  to  the  authorities  prevailing  in  Madras ; 
it  then  repealed  a  former  regulation  which  had  authorised 
the  executors  of  the  will  of  a  Hindu  to  take  charge  of  his 
property,  and  enacted  that  for  the  future  Hindu  wills  should 
have  no  legal  force  whatever,  except  so  far  as  they  were  in 
conformity  with  Hindu  law,  according  to  anthorities  preva-  Validitj  of  wUta 
lent  in  the  Madras  Presidency.  This  regulation  appears  to  "•■"•^ 
have  induced  the  Judges  to  regard  wills  as  being  wholly 
inoperative.  Wills  were  not  only  set  aside  where  they  pre- 
judiced the  issue,  as  by  an  unequal  distribution  of  ancestral 
property  between  the  sons  {e) ;  but  the  Court  also  laid  down 
that  where  a  man  without  issue  bequeathed  his  property 
away  from  his  widow  and  daughters,  such  a  will  would  be 
absolutely  illegal  and  void,  unless  they  had  assented  to  it(/). 
Theso  decisions  would  appear  to  have  put  wills  completely 
out  of  Court.  But  in  the  very  next  year  a  case  was  decided 
which  ultimately  proved  to  be  the  commencement  of  a  com- 
plete revolution  on  the  point.  The  circumstances  attending 
it  were  so  singular  as  to  merit  a  little  detail. 

§  341.  The  suit  was  by  a  widow  to  recover  her  husband's  Oorrwi 
estate,  which  consisted  in  part  of  ancestral  immovable  pro- 
perty. The  defendants  set  up  a  will  executed  by  the  deceas- 
ed, by  which  he  constituted  them  executors  and  managers 
of  his  estate,  and,  after  providing  for  his  wife  and  daughters, 
left  the  rest  of  his  property  to  religious  and  charitable  nses, 
with  a  proviso  that  if  his  wife,  then  pregnant,  bore  a  son, 
the  estate  should  revert  to  him  on  his  coming  of  age.  The 
will  was  found  to  be  genuine,  but  the  widow  set  up  an 
authority  to  ndopt  a  son  in  the  event  of  a  daughter  being 
born.  The  Civil  Judge  consulted  the  Sudder  Pandits,  and 
asked  whether  the  will  was  valid,  and  if  so,  whether  it  would 
be  invalidated  by  the  authority  to  adopt,  if  actually  given. 


(•)  MooHoov^npadA  w   To^mhtiyaMMnv,  If  ad.  Deo.  of  1S49,  t7. 
(/)  Tidlnyrrtgnilah  ? .  CVotedy,  3  Ma'l.  Dec.  79 1  Btvacawmy  j,  rafi#y««ifM4il» 
Mad.  Dec  of  1850.  60. 
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The  Pandits  answered^  '^  The  will  referred  to  in  the  queetion 
ia  valid  under  the  Hindu  law^  the  testator  haying  thereby 
bequeathed  a  jportiou  of  his  estate  for  the  maintenance  of  his 
wife^  and  other  members  of  his  family,  whom  he  was  bound 
to  protect,  and  directed  the  remainder  to  be  appropriated  to 
charitable  purposes  in  the  event  of  his  wife,  who  was  then 
pregnant,  not  being  delivered  of  a  son.  If  the  testator  had 
really  given  his  wife.verbal  instructions  to  adopt  a  son  in  the 
event  of  her  not  bearing  male  issue,  her  compliance  with 
Naaaluifihmy  t.  those  instructions  would,  of  course,  invalidate  the  ifiU  accord- 
Nadaraja.  j^g  |^  ^]jq  Hindu  law,  it  being  incompetent  for  the  t^tator 

who  authorised  the  adoption  of  a  son  to  alienate  the  whole 
of  his  estate,  and  thereby  injure  the  means  of  the  mainten- 
ance of  his  would-be  heir"  The  Oivil  Judge  found  against 
the  alleged  authority  to  adopt,  and  decided  in  favor  of  the 
will.  His  decision  was  g^ven  in  1849,  before  the  decision  of 
the  Sudder  Court  last  quoted.  In  appeal  to  the  Sudder 
Udalut,  the  widow  urged  that  under  Reg.  V  of  1829  (Hindu 
Wills)  the  will  was  void.  The  case  was  heard  by  a  single 
Judge,  who  affirmed  the  decree  of  the  Lower  Court.  In 
regard  to  the  validity  of  the  will,  he  said, "  The  third  objection 
taken  by  the  appellant  is  that  the  will  is  illegal,  because  the 
widow  is  the  party  to  whom  the  law  gives  the  estate.  The 
Court  have  referred  to  all  the  authorities  quoted  by  the  appel- 
lant in  support  of  this  position,  and  find  that  although  the 
'  opinions  regarding  wills  of  Hindus  generally  are  conflicting, 

yet  that  the  majority  of  them  are  against  the  argument  of  the 
appellant.  It  is  unnecessary  to  cite  all  the  opinions  given  on 
the  subject,  and  the  Court  will  content  itself  with  referring  to 
the  case  of  Ramtoonoo  MulUck  v.  Ramgopual  Mullick  (Mori. 
Dig-i  P  39,  Nos.  3  &  4),  in  which  it  was  held  that  a  Hindu 
might,  and  could,  dispose  by  will  of  all  his  property,  movable 
and  immovable,  and  as  well  ancestral  as  otherwise,  and  this 
decision  was  affirmed  on  appeal  by  the  Judicial  Committee 
of  the  Privy  Council.  Questions,  however,  regarding  the 
legality  of  the  will  now  under  discussion  were  referred  to 
the  law  officers  of  the  Court,  to  whom  the  legislature  have 
assigned  the  duty  of  declaring  the  law  on  such  matters,  and 
they  distinctly  stated  their  opinion,  that  it  is  a  valid  and  good 
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insirament.  The  argnmentsi  thereforei  of  the  appellant 
that  it  is  not  recognizable  under  the  provisions  of  Reg.  Y 
of  1829j  cannot  be  sustained^'  (g)» 

Upon  this  decision,  Mr.  Strange,  lately  a  Judge  of  the  OritioiMd  by 
Madras  Sndder  and  High  Conrts,  remarks  (h),  "  This  decision      '*  Bte»»i^ 
was  passed  by  a  single  Jadge,  confessedly  ignorant  of  the 
law.     He  songht  to  gaide  himself  by  aathorities,  but  found 
them  conflicting.     Supporting  himself  by  the  opinion  of 
the  Pandits,   and  a  judgment  by  the   Calcutta  Supreme 
Court,  affirmed  by  the  Privy  Council,  he  upheld  the  will  then 
in  issue,  which  appointed  trustees  to  the  testator's  property, 
to  the  prejudice  of  his  widow.     The  Pandits  then  applied  to, 
are  the  same  who  have  since  declared  that  no  Hindu  can 
make  a  will,  and  they  explain  that  they  gave  the  opinion 
rested  on  in  the  above  case  under  the  idea  that  they  were 
called  upon  to  test  the  will  by  the  power  the  testator  had  to 
deal  with  the  property  during  his  lifetime,  in  the  manner 
he  had  done  by  will."     Certainly  no  particular  authority  can 
be  allowed  to  the  decision  of  the  Sudder  Court.     It  is  impos- 
sible to  imagine  where  the  learned  Judge  could  have  found 
the  conflicting  decisions  he  referred  to,  unless  among  the 
Bengal  reports,  and  the  case  of  Ramtoonoo  v.   Itamgopaul 
was,  of  course,  upon  this  point  of  no  authority  whatever  in 
Madras.     The  only  Madras  authority  he  could  have  found 
was  the  dicium  in  Afulrauze  Vencata  v.  Mulrauze  Lutchmiah, 
( 1  Mad.  Dec.  449,)  which  laid  down  the  broad  principle  that 
whatever  a  man  may  do  by  act  inter  vivos,  he  may  do  by 
will.     Probably  this   principle   accounts  for   the   mode  in  Foaiid«d'<m 
which  the  question  appears  to  have  been  put  to  the  Pandits,  p|^|J,^ 
and  for  their  misapprehension  as  to  the  point  on  which  their 
opinion  was  required.     That  there  must  have  been  some  mis- 
apprehension  appears,   not  only  from   Mr.  Strangers  state- 
ment, made  after  personal  consultation  with  them,  but  from  a 
subsequent/?*/ ira/i  of  theirs,  in  which  the  very  distinction  is 
taken  between  a  gift  and  a  will.     In  1852  they  pronounced 
tbat  "  A  man   may  in  liis  lifetime  alienate  his   property  to 


(g)   Nnqnlutrhuiu  ▼.  Nndnrnjtt,  Mad.  Dec.  of  IS51, 
(h)  Strn.  Man.  $  17«. 


376 


VALIDITY   OF   WILLS   ESTABLISHED 


Confirmed  on 
appeal. 


Priyy  Council 
decision. 


the  prejudice  of  his  widow^  leaving  her  the  means  of  main- 
tenance; but  he  cannot  make  arrangements  that  sucli 
arrangement  shall  take  place  after  his  deaths  since  his  widow 
would  be  entitled  to  what  he  died  possessed  of  (%).*' 

§  342.  However,  the  case  went,  on  appeal,  to  the  Priyj 
Council,  and  was  there  affirmed.  Their  Lordships  said  {k), 
**  It  may  be  allowed  that  in  the  ancient  Hindu  law,  as  it  was 
understood  through  the  whole  of  Hindustan,  testamentary 
instruments,  in  the  sense  affixed  by  English  lawyers  to  that 
expression,  were  unknown ;  and  it  is  stated  by  a  writer  of 
authority  (Sir  Thomas  Strange)  that  the  Hindu  language 
has  no  tei*m  to  express  what  we  mean  by  a  will.  Bat  it 
does  not  necessarily  follow  that  what  in  effect,  though  not 
in  form,  are  testamentary  instruments,  which  are  only  to 
come  into  operation,  and  affect  property,  after  the  death 
of  the  maker  of  the  instrument,  were  equally  unknown. 
However  this  may  be,  the  strictness  of  the  ancient  law  has 
long  since  been  relaxed,  and  throughout  Bengal  a  man  who 
is  the  absolute  owner  of  property  may  now  dispose  of  it  by 
will  as  he  pleases,  whether  it  be  ancestral  or  not.  This 
point  was  resolved  several  years  ago  by  the  concurrence  of 
all  the  judicial  authorities  in  Calcutta,  as  well  of  the  Supreme 
as  of  the  Sudder  Court  (Z).  No  doubt  the  law  of  Madras 
differs  in  some  respects,  and  amongst  others  with  respect  to 
wills,  from  tliat  of  Bengal.  But  even  in  Madi'as  it  is  settled 
that  a  will  of  property,  not  ancestral,  may  be  good.  A 
decision  to  this  effect  has  been  recognized  and  acted  upon 
by  the  Judicial  Committee  (m),  and,  indeed,  the  rule  of  law 
to  that  extent  is  not  disputed  in  this  case.  If,  then,  the  will 
does  not  affect  ancestral  property,  it  must  be,  not  because 
an  owner  of  property  by  the  Madras  law  cannot  make  a 


(»)  Suddor  PaiidiU,  10th  Jul/,  1862 ;  8tra.  Man.  6  178. 

{k)  Nagalutehmee  v.  Qopoo,  6 M.  I.  A.  809,  844.  See  tooper Ld.  Kingidawt^ 
Bhoobum  Miovee  v.  Jiam  Kiahore,  10  M.  I.  A.  808 :  8.  C.  8  Siith.  (P  0.)  16. 

(0  Tills  ovidently  refers  tx>  the  cortificate  of  the  Sadder  Judgei  to  the  BapcMM 
Court  iD  1831.     6eo  ante,  §  320. 

(m)  See  the  case  of  Mulraz  v.  Chalvkany.  2  M.  I.  A.  54,  and  the  two  OMM  in 
the  Sudder  Court,  hfulraute  Veucata  v.  Mulrauze  Lutchmiah,  1  Mad.  Deo.  488, 
and  M\drauze  v.  ChtsUakany,  2  Mad.  Doc.  12,  ante,  §  830,  whero  it  ia  ebowa 
that  both  were  cases  of  gift ;  the  oue  which  waa  atiirined  in  the  P.  0.  hafing 
undoubtedly  been  follow^  by  possession  given  to  the  donee  in  the  life  of  tM 
douor. 
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will,  but  because,  by  some  peculiarity  of  ancestral  property^ 
it  is  withdrawn  from  the  testamentary  power.  It  was  very 
ingeniously  argued  by  the  respondent's  counsel,  that  in  all 
cases  where  a  man  is  able  to  dispose  of  his  property  by  act 
inter  vivos,  he  may  do  so  by  will;  that  he  cannot  do  so  when 
he  has  a  son,  because  the  son,  immediately  on  his  birth, 
becomes  coparcener  with  his  father ;  that  the  objection  to 
bequeathing  ancestral  property  is  founded  on  the  Hindu 
notion  of  an  undivided  family ;  but  that  where  there  are  no 
males  in  the  family  the  liberty  of  bequeathing  is  uulimited. 
It  is  not  necessary  for  their  Lordships  to  lay  down  so  broad 
a  proposition,  as  they  think  it  safer  to  confine  themselves  to 
the  particular  case  before  them.  Under  the  circumstances 
of  testator's  family  when  he  made  his  will  and  codicil,  and 
having  regard  to  the  instruments  themselves,  the  Pandits  to 
whom  this  question  was  properly  referred  by  the  Court — 
the  Pandits  of  the  Sudder  Dewanny  Udalut — have  declared 
their  opinion  that  these  instruments  are  sufficient  to  dispose 
of  ancestral  estate ;  that  opinion  has  boon  afiirmed  by  two 
Judges  successively,  of  whom  it  is  but  justice  to  say  that 
they  appear  to  have  examined  the  subject  very  carefully, 
and  after  much  consideration  to  have  pronounced  very  satis- 
factory judgments,  though  in  one  or  two  incidental  observa- 
tions which  have  fallen  from  them  their  Lordships  may  not 
entirely  concur." 

§  343.  This  decision  undoubtedly  gave  a  new  direction  to  Cbftage  •ffeeUd 
the  law  of  Madras  as  regards  wills.  Being  a  decision  of  the  ^ 
Court  of  final  appeal,  it  ought  to  have  been  impossible  ever 
again  to  lay  down  the  principle,  that  a  will  could  have  no 
operation,  and  must  be  treated  as  wholly  invalid,  if  its  direc- 
tions were  opposed  to  the  rules  of  succession  which  would 
have  prevailed  in  its  absence.  The  decision,  no  doubt,  was 
expressly  based  upon  the  opinion  of  the  Pandits,  and  the 
judgments  of  two  Judges.  The  former  appears  to  have  been 
founded  on  a  misconception,  and  the  latter  upon  the  errone- 
ous application  of  decisions  given  under  one  system  of  law, 
to  a  caae  which  ought  to  have  been  governed  by  a  wholly 
different  system.     But  there  can  be  little  doubt  that  the 

decision  was  in  unconscious  conformity  to  the  popular  feel- 

48 
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ing,  a  feeling  which  aimed  at  increased  liberty  in  regard  to 
property^  and  which  showed  itself  by  attempts  to  alienate 
it  in  ways  unknown  to  the  law  of  the  Mitakahara.  In  taei, 
the  people  of  Southern  India  were  trying^  perhaps^  without 
knowing  what  they  did,  to  take  upon  themselves  the  powers 
which  Jimuta  Vahana  and  his  disciples  had  conferred  upon 
the  Hindus  of  Bengal.  Bnt  beyond  the  fact  that  their 
Lordships^  as  it  were^  gave  vitality  to  wills^  the  actual  effect 
of  the  decision  was  very  narrow.  It  carefully  refrained 
from  asserting  that  the  power  of  bequest  was  co-extensive 
with  that  of  alienation  inter  vivos.  It  laid  down  that  a  man« 
who  had  in  other  ways  provided  for  his  wife  and  danghtersj 
might  devise  ancestral  immovable  property  as  he  pleased  to 
their  prejudice.  It  seemed  to  assume  that  he  could  not  do  so 
as  against  male  descendants.  It  neither  affirmed,  nor  denied, 
the  further  doctrine  of  the  Pandits,  that^  if  he  had  given 
authority  to  adopt,  his  devise  would  be  invalid  as  against  a 
son  adopted  in  pursuance  of  such  authority  (n). 
Later  deoisioni.  §  344.  The  decree  of  the  Judicial  Committee  was  pro- 
nounced in  1856,  and  in  1852  several  decisions  of  the 
Madras  Sudder  Court  are  recorded,  which  seem  to  have 
been  passed  in  perfect  unconsciousness  of  their  own  decree 
in  1851.  In  the  first  case  (o)  a  person  who  is  described  as 
the  son  of  the  cousin-german  of  the  testator,  sued  to  set 
aside  a  will  by  the  deceased  in  favour  of  the  foster  son. 
The  property  in  this  case  was  certainly  not  ancestral.  It 
had  come  to  the  testator  from  his  brother,  to  whom  it  had 
been  bequeathed  by  his  maternal  grandmother.  He  might 
therefore  have  disposed  of  it  by  g^ft  at  his  pleasure  (§  208). 
The  Sudder  Pandits  said,  ''As  the  Hindu  law  does  not 
recognize  a  foster  son,  it  was  not  legal  that  F.  (the  testator) 
should  constitute  U.  (the  special  appellant)  his  foster  son, 
and  make  a  will  accordingly,  nor  is  it  consistent  with  the 
Shaster  that  H.  should  perform  F.'s  faneral  rites.  Such 
performance  on  his  part  is  legally  ineffectual,  and  cannot 
entitle  him  to  the  property  of  F.,  which  must  go  to  F.'s 


Sudder  Court 
refuse  to  act  on 
Priyy  OoQDcU 
deciBioQ . 


(n)  Sco  F.  MacN  161,  228  ;  Durma  v.  Coomara,  Had.  Doc.  of  185S,  fK  111. 
<o)  i^'uMy  Josyen  v.  Ramian,  Mad.  Doc.  of  1852,  p.  60. 
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Bapinda  kinsmen^  who  are  included  in  the  order  of  Bucces- 
Bion  to  the  property  of  a  perBon  who  died  leaving  no  male 
isBQe."  The  Sndder  Court  affirmed  the  correctneBB  of  tliia 
exposition^  but  dismisBed  the  Buit  on  tbe  g^round  that  the 
plaintiff  waa  not  the  testator's  heir.  In  1855  and  1859  the 
Sudder  Court  again  broadly  laid  down  the  rule  that  a  will 
was  of  no  effect  unless  it  took  effect  by  possession  during 
the  donor's  lifetime ;  that  as  a  mere  will  it  created  no  title, 
and  could  not  affect  the  inheritance  (p).  In  1861  there 
were  three  cases,  in  all  of  which  the  wills  were  set  aside  as 
being  opposed  to  Hindu  law.  In  two  of  these  cases  the  will 
was  made  to  the  prejudice  of  the  testator's  widow,  as  in  the 
Privy  Council  case.  The  latest  case  is  said  to  have  been 
exactly  similar  to  that  of  Nagaluichmy  v.  Naddraja ;  but 
the  Suddor  Court  refused  to  be  bound  by  that  deciBion, 
holding  that  it  had  been  based  upon  an  opinion  of  the 
pandits,  which  was  given  under  a  misapprehension,  and 
which  the  law  officers  had  afterwards  retracted  (j). 

&  3  is.  In  1862  the  Hiflrh  Court  was  constituted  in  Madras,  HMm<my 
and  the  quoBtion  shortly  came  again  before  a  tribunal  which 
was  more  willing  to  be  bound  by  the  decisions  of  the  Privy 
Council  than  its  predecessor.  Here  the  testator,  who  bad  no 
male  issue,  had  bequeathed  the  bulk  of  his  property,  mov- 
able and  immovable,  to  a  distant  relation,  allotting  what  was 
admitted  to  be  a  sufficient  maintenance  to  his  legal  repre- 
sentative, his  widow.  No  possession  had  been  given,  and  Hij^bOowi 
confessedly  the  disposition  could  only  operate  as  a  will. 
There  was  no  finding  whether  the  property  was  ancestral  or 
se1{-acquired,  but  the  Chief  Justice  said  it  must  be  assumed 
to  be  the  former.  The  Court  reviewed  all  the  previous 
decisions,  and  affirmed  the  will.  They  said,  "  It  is  not 
necessary  for  us  here  to  consider  and  lay  down  any  general 
rule  as  to  how  far,  or  under  what  circumstances  the  law 
gives  to  a  Hindu  the  power  of  disposal  by  will.     But  we 


(t))  Sin.  Man.  |  177  ;  Chocalinga  w,  lyaK  Miid.  Dec.  of  1860,  S6 ;  Ka»aU  ▼. 
Palaniayif  ih.  Si/.  8ce,  too,  Bogaraa  t.  Tanjore  Venkatarav,  MimL  D«0.  of 
ISeO,  115. 

iq)  Muttu  T.  Anna^aiynngar,  If  ad.  Deo.  of  1801.  07  )  Virakumara  ▼.  Oopalu^ 
ib.  147  ;   Vallinayagam  t.  Vachch€t  I  Mad.  U.  C.  S89,  note. 
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may  obserye^  tbafc  now  tliat  tbe  legal  right  to  make  a  will  ia 
settled^  there  seems  nothing  in  principle  or  reason  opposed 
to  the  exercise  of  the  power  being  allowed  co-extenaively 
(as  stated  in  some  of  the  cases^  and  forcibly  nrged  in  Naga- 
lutchmy  v.  Nadaraja)  with  the  independent  right  of  gift  or 
other  disposal  by  act  inter  vivos,  which  by  law  or  established 
usage^  or  custom  having  the  force  of  law^  a  native  now  pos- 
sesses in  Madras.  To  this  extent  the  power  of  disposition 
can  reasonably  be  considered  to  be  in  conformity  with  the 
respective  proprietary  rights  of  the  possessor  of  property, 
and  of  heirs  and  coparceners,  as  provided  and  secured  by 
the  provisions  of  Hindu  law*'  (r).  This  decision,  of  course, 
put  an  end  to  all  discussion  as  to  the  capacity  of  a  testntor 
in  Madr&s  to  make  a  binding  will.  The  extent  of  that  capa- 
city will  be  considered  further  on  (§  847). 
Wills  originally  ^  S46.  The  Same  silent  revolution  appears  to  have  taken 
Id  Bombay.        place  in  the  Bombay  Presidency.     In  a  very  early  case  in 

which  the  pandits  were  consulted  they  said,  "  There  ia  no 
mention  of  wills  in  our  Shasters,  and  therefore  they  ought 
not  to  be  mado  -,"  and  i)rocuodod  to  point  out  that  the  owner 
of  property  could  only  dispose  of  it  in  a  manner,  and  to  the 
persons,  directed  by  law  {a).  Accordingly,  the  Shastries 
declared  wills  to  be  invalid  by  which  a  man  devised  property 
away  from  his  wife  and  daughters,  though  he  provided  for 
theii*  maintenance,  putting  it  on  the  general  principle  that 
the  wife  was  heir,  and  therefore  the  will  was  ineffectual  (^). 
Vaiiditv  of  wills  And,  similarly,  where  the  will  was  in  favour  of  one  of  two 
^     "^    y-         sisters'  sons,  to  the  exclusion  of  a  third  sister,  and  the 

second  son  of  the  second  sister  (u).  In  all  these  cases,  it 
will  be  observed,  a  gift  would  have  been  perfectly  valid. 
These  decisions  ranged  from  1806  to  1820.  When  the  cur- 
rent changed  I  am  unable  to  state;  but  in  1866  Westropp^ 


(r)  Vallinayagam  v.  Pachche,  1  Mad.  II.  O.  326,  999 ;  Ashutoih  v.  Doarga 
Churn,  6  I.  A.  182  ;  3.  0.  6  Ual.  438  ;  S.  0.  6  C.  L.  H  ,  206. 

(»)  2StnL  U.  L.  419. 

(0  Deo  Baee  t.  Wan  Baee,  1  Bor.  27  [29] ;  Qoolab  v.  P/iooZ,  ib,  lU  [17S]| 
Ounaaram  t.  Tappee,  ib.  872  ['^121. 

(u)  Ichharam  v.  Prumanund,  2  Bor.  471  [616j.  For  cases  where  ilie  penODS 
dislDberitod  may  poanibly  bavo  boeu  copurueoers ;  see  Tooljaram  t.  Nuti>h€raM,  1 
Bor.  880  [4211 ;  Hureewulubh  ?.  Kethowrain,  2  Bor.  6  [7]  ;  aud  Man  Bam  T. 
Kri»hnee,  ib.  lU  [Ml]. 
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J.^  said,  "  lu  the  Supreme  Court  the  wills  of  Hindus  have 
been  always  recognized^  and  also  in  the  High  Coart^  at  the 
original  side.  Whatever  questions  there  may  formerly  have 
been  as  to  the  right  of  a  Hindu  to  make  a  will  relating  to 
his  property  in  the  Mofussil^  or  as  to  the  recognition  of  wills 
by  the  Hindu  law,  there  can  be  no  doubt  that  testamentary 
writings  are»  as  returns  made  within  the  last  few  years  from 
the  Zillalis  show,  made  in  all  parts  of  the  Mofussil  of  this 
Presidency ;  but,  as  might  have  been  expected,  much  more 
frequently  in  some  districts  than  in  others,  and  this  Court 
at  its  appellate  side,  has,  on  several  occasions,  recognized 
and  acted  on  such  documents  (t;).'' 

§  347.  The  extent  of  the  testamentary  power,  after  being  Bxtmi  of  ih« 
subject  to  much  discussion,  has  at  length  been  finally  settled  power.  ^*^ 
by  decisions,  and  by  express  legislation.  Whatever  property 
is  so  completely  under  the  control  of  the  testator  that  he 
may  give  it  away  during  his  life  time,  he  may  also  devise  by 
will.  Hence,  a  man  may  bequeath  his  separate,  or  his  self- 
acquired,  property ;  and  one  who,  by  the  extinction  of  co- 
parceners, holds  all  his  property  in  severalty,  may  devise  it 
so  as  to  defeat  the  claims  of  remote  heirs  (w).  So,  a  married 
woman  may  dispose  by  will  of  such  parts  of  her  airidhanum 
as  are  during  her  life  absolutely  under  her  own  control  («)• 
But  a  member  of  an  undivided  family  cannot  bequeath  even 
his  own  share  of  the  joint  property,  because  "at  the  moment 
of  death,  the  right  by  survivorship  is  at  conflict  with  the 
right  by  devise.  Then  the  title  by  survivorship,  being  the 
prior  title,  takes  precedence  to  the  exclusion  of  that  by 
devise"  (y).  The  cases  which  decide  this  latter  point  are 
all  from  Madras  and  Bombay.  But  they  would,  of  course, 
have  been  followed  by  the  Bengal  Courts  in  cases  under  the 
Mitakshara  law,  since  they  do  not  admit  the  right  of  a  co- 

(r)  Narottam  t.  Narsandd»t  8  Bom.  H.  G.  (A.  0.  J.)  8. 

(tr)  Beer  Periah  w.  Maharajah  Rajender,  18  M.  I.  A.  88|  8.  G.  9  Bath.  (P.  0.) 
15 ;  Narottam  t.  Narsandas,  8  Bom.  H.  O.  (A.  O.  J.)  6.  The  aame  rale  appeare 
to  preTail  in  the  Panjab.     Panjab  oaitomi,  84,  68. 

(ff)  Venkata  Rama  w.  Venkata  Suriya,  2  Mad.  (P.  G.)  888. 

(y)  Per  curiam^  Vitla  ButUn  w.  Yamenamma,  8  Mad.  II.  0. 6  |  Choroova  ▼. 
Karrain^aicmUf  ib.  13;  Narottam  t.  Nanandds.Z  Bom.  H.  0.  (A.O.  J.)0; 
Gangxtbair.  Ramanna,  8  Bom.  H.  O.  (A.  O.  J.)  M|  Udaram  w.  Ranm^  11 
Bom.  U.  C  76;  Lakshman  t.  RamchandYa,  7  I.  A.  181 1  8.  0.  6  Bom.  48. 
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parcener  even  by  sale^  muoh  less  by  gift,  to  dispoae  of  his 
own  nndiyided  share  daring  his  life  time,  without  the  con- 
sent of  those  jointly  interested  in  it  (§  817).  The  tame 
result  is  arrived  at  by  legislation.  Act  XXI  of  1870  (Hindu 
Wills)  extends  to  Hindus,  Jains,  Sikhs  and  Buddhists 
various  provisions  of  the  Succession  Act,  X  of  1865,  which 
relate  to  wills ;  but  s.  8  provides  "  that  nothing  herein  con- 
tained shall  authorise  a  testator  to  bequeath  property  which 
he  could  not  have  alienated  inter  vivos,  or  to  deprive  any 
persons  of  any  right  of  maintenance  of  which,  but  for  s.  2 
(the  extending  section)  he  could  not  deprive  them  by  will; 
and  that  nothing  herein  contained  shall  ttSect  any  law  of 
adoption  or  intestate  succession/'  The  probate  and  admi- 
nistration Act  y  of  1881,  which  also  applies  to  Hindus,  pro? 
vides  by  s.  4,  that  "  nothing  herein  contained  shall  vest  in 
an  executor  or  administrator  any  property  of  a  deceased 
person  which  would  otherwise  have  passed  by  survivorship 
to  some  other  person/' 
Etiaie  mnit  be  §  860.  So  far  we  have  been  treating  of  the  testator's  power 
Hinda  lTw.        to  devise  as  it  relates  to  the  persons  to  whom  he  may  devise, 

that  is,  his  power  to  alter  the  order  of  succession  as  it  would 
arise  in  the  event  of  intestacy.  But  a  completely  different 
question  arises  as  to  his  power  to  alter  the  nature  of  th^ 
estate  which  will  vest  in  his  devisee,  that  is,  to  create  an 
estate  of  a  different  species  from  that  which  the  law  would 
grive  rise  to.  As  to  this,  the  rule  is  that,  so  far  as  be  has 
the  power  of  bequest  at  all,  he  may  not  only  direct  who  shall 
take  the  estate,  but  may  also  direct  what  quantity  of  estate 
they  shall  take,  both  as  regards  the  object  matter  to  be 
taken,  and  the  duration  of  time  for  which  it  is  to  be  held, 
and  he  may  also  arrange,  so  that  on  the  termination  of  an 
estate  in  one  person,  the  estate  shall  pass  over,  wholly  or  in 
part,  to  another  person.  But  this  liberty  is  shackled  by  the 
condition  that  no  one  limitation,  either  as  regards  the  person 
who  is  to  take,  or  the  estate  that  is  to  be  taken,  shall  violate 
any  of  the  fundamental  principles  of  the  Hindu  law  (s)« 
Therefore  the  person  who  is  to  take  must  be  capable  of 

(•)  Be9p$r  Tum$r,  L.  J.,  Sonatun  2?y«adk  t.  JugguUoondrH,  8  If.  I.  ▲.  91$, 
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taking,  and  the  estate  which  he  is  given  most  be  an  estate 
recognised  by  the  Hindu  law^  and  not  encompassed  with 
limitations  or  restrictions  opposed  to  the  natore  of  the  estate 
given.  And  though  trustees  may  be  employed  to  facilitate 
a  legal  form  of  bequest^  they  cannot  be  made  use  of  so  as  to 
carry  out  indirectly  what  the  law  does  not  allow  to  be  done 
directly. 

§  851.  Tlie  first  point  was  laid  down  by  implication  in  the  ShifUnf  efUie. 
case  of  Boorjcemoney  Dosaee  v.  Denohundo  MulUek  {a),  and 
expressly  in  the  case  of  Tagore  v.  Tagore  (b).  In  the  former 
case  the  testator,  a  Hindu  resident  in  Calcutta,  by  the  6th 
clause  of  his  will  left  his  property  to  his  five  sons  in  such  a 
manner  as  would,  if  there  had  been  nothing  more,  have 
made  them  absolute  owners.  By  the  1 1  th  clause  he  declared 
that  if  any  of  his  five  sons  should  die  without  male  issue, 
his  share  should  pass  over  to  the  sons  then  living  or  their 
sons,  and  that  neitlier  his  widow  nor  his  daughter,  nor  his 
daughter's  son,  should  get  any  share  out  of  his  share.  The 
event  which  he  contemplated  took  place.  One  of  the  sons 
died,  leaving  no  male  issue.  Under  the  law  of  Bengal  the 
widow  would  inherit  his  share,  and  she  claimed  it,  notwith- 
standing the  will,  on  the  ground  that  the  bequest  to  the  son 
was  absolute,  and  the  gift  over  invalid.  The  claim  was 
rejected  in  the  Supreme  Court,  and  on  appeal  the  Lord 
Justice  Knight  Brtice  said  (c),  "  Wliatever  may  have  formerly 
been  considered  the  state  of  that  law  as  to  the  testamentary 
power  of  Hindoo^  over  their  property,  that  power  has  now 
long  been  recognized,  and  must  be  considered  as  completely 
established.  This  being  so,  we  are  to  say,  whether  there 
is  anything  against  public  convenience,  anything  generally 
mischievous,  or  anything  against  the  general  principles  of 
Hindoo  law,  in  allowing  a  testator  to  give  property,  whether 
by  way  of  remainder,  or  by  way  of  executory  bequest  upon 
an  event  which  is  to  happen,  if  at  all,  immediately  on  the 

close  of  a  life  in  being.     Their  Lordships  think  that  there  is  DeriM  with  gtfl 

of«r. 

ia)  6  H.  I.  A.  626;  8.  C.  4  Rath.  (P.  G.)  1U|  0  M.  I.  A.  ISS. 
(b)  4  n.  L.  R.  (O.  O.  J.)  103,  on  appeal  in  the  (F.  0)  0  B.  L.  R.  S77|  B.  0. 
Ifl  Bath.  ftTiO. 
(r)  9M.  I.  A.  1,V,. 


bequest. 
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not ;  that  there  would  be  great  general  inconvenience  and 
public  miscliief  in  denying  such  power,  and  tliat  it  is  their 
duty  to  advise  Her  Majesty  that  such  a  power  does  exist/' 
The  bequest  above  cited  was  in  fact  exactly  the  arrangement 
which  the  Mitakshara  law  would  have  made  for  the  devolu- 
tion of  the  testator's  property.  If  the  effect  of  his  will  had 
been  permanently  to  impress  upon  his  property,  in  the  bands 
of  all  its  successive  holders,  the  law  of  inheritance  prescribed 
by  the  Mitakshara  in  place  of  that  of  the  Daya  Bhaga  which 
governed  the  family,  the  will  would  undoubtedly  have  been 
invalid  according  to  the  doctrines  laid  down  in  the  Tagore 
case.     But   the  case  which  arose  for  decision  was  simply 
that  of  a  gift  to  a  person  in  existence,  with  a  proviso  that  in 
a  certain  event  the  property  should  pass  over  to  another 
person.     This  was  the  ordinary  case  of  a  gift  made  with  a 
condition  annexed  fixing  its  duration  (d).     A  bequest  abso- 
lute in  one  event,  for  life  in  another.     It  is,  however,  un- 
decided whether  the  Hindu  law  allows  an  estate  to  be  given 
subject  to  conditions  subsequent,  upon  the  happening  of  any 
of  which  an  estate,  which  has  once  vested,  would  be  divested. 
And  whether  the  gift  over  of  an  estate  on  events  which  may 
happen  not  upon  the  close  of  a  life  in  being,  but  at  some 
uncertain  time   during  its  continuance,  would  not  also  be 
void  (e). 
viL^^V^^  ^  ^^^'  ^^^  language  of  the  Judicial  Committee,  however, 

which  might  be  taken  as  laying  down  the  general  rule  that  an 
executory  bequest  would  always  be  valid  by  Hindu  law  where 
it  would  be  valid  by  the  law  of  England,  was  much  relied 
on  in  a  subsequent  case  of  great  importance,  where  an  attempt 
was  made  to  push  the  right  of  bequest  to  an  extent  greater 
than  would  be  allowed  even  in  England.  This  was  the  case 
of  Jatindra  Mohun  Tajore  v.  Oanendra  Mohun  Tagore  (f). 
There  the  testator,  who  had  property,  ancestral  and  self- 
acquired,  real  and  personal,  producing  an  income  of  2|  lacs. 


(d)  See  the  com  explained  4  B.  L.  B.  (O.  0.  J.)  199,  and  9  B.  L.  B.  8Wi  B.  O. 
18  Sath.  359  ;  see,  also,  Bhoohum  Moyf  t.  Ram  Kuhor§,  10  M.  I.  A.  S79.  80S. 
311 ;  S.  C.  8  Suth.  (P.  C.)  15  ;  Bhoohun  v.  Hurruh,  5  I.  A.  188 1  a  0.  4  oil& 

(e)  Ram  Lai  v.  Secy,  of  State,  8  J.  A.  46.  68 ;  8.  0.  7  OaL  804. 

.JP  t  ?•  ^   ^-  ^^  ^  ^^  ^^»  <>"  ^PP®*'  >«»  ^^^  <P-  0.)  9  B.  L.  B.  877;  8.  0. 
18  oath.  859. 
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commenced  his  will  by  reciting  that  he  had  already  provided 
for  his  only  son,  and  that  he  was  to  take  nothing  whatever 
under  his  will.  He  then  vested  the  whole  of  hia  estate  in 
trustees  with  provisions  for  their  namber  being  constantly 
maintained.  After  providing  for  numerous  legacies  he  pro- 
ceeded to  direct  the  course  in  which  the  eorptis  of  the  pro- 
perty should  devolve.  The  key  to  this  was  to  be  found  in 
his  express  wish  that  the  bulk  of  the  property  should  neither  Tsgor* 
be  diminished  nor  divided.  To  effect  this  he  directed  that 
the  legacies  and  annuities  should  be  paid  gradually  out  of 
the  income ;  and  while  this  process  was  going  on,  the  trustees 
were  to  hold  the  property,  paying  only  the  balance  of  the 
yearly  income  to  ''the  person  entitled  to  the  beneficial 
enjoyment  of  the  real  property."  As  soon  as  all  charges 
upon  the  estate  were  paid  off,  the  trustees  were  to  convey 
the  real  estate  to  the  use  of  the  person  who  should,  under 
the  limitations  of  the  will,  be  entitled  to  it,  subject  to  the 
limitations  therein  expressed ;  so  far  as  the  then  condition 
of  circumstances  would  permit,  and  so  far  only  as  such  limit- 
ations could  be  introduced  into  a  deed  of  conveyance  or 
settlement  without  infringing  upon  any  law  against  perpetui- 
ties which  might  then  be  in  force.  The  person  beneficially 
interested  in  the  real  estate  was  to  be  ascertained  by  reference 
to  the  following  limitations  :— 

1.  To  the  defendant  Jatindra  for  life. 

2.  To  his  eldest  son,  born  during  the  testator's  lifetime, 

for  life. 

3.  In  strict  settlement  upon  the  first  and  other  sons  of 

such  eldest  son  in  tail  male. 

4.  Similar  limitations  for   life  and  in  tail  male  upon  the 

other  sons  of  Jatindra,  born  in  the  testator's  lifetime, 
and  their  sons  successively. 

5.  Limitations  in  tail  male  upon  the  sons  of  Jatindra  born 

after  the  testator's  death. 
G.  "  After  the  failure  or  determination  of  the  uses  and 

estates  hereinbefore  limited  to  the  defendant  Surendra 

for  life/' 
7.  Like  limitations  for  his  sons  and  their  sons. 
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8.  Upon  failure  or  determination  of  that  estate,  like  limit- 
ations in  favour  of  tlie  sons  of  Lalit  Mohan,  who 
was  (lead  at  the  making  of  the  will,  and  their  Bona. 
The  will  expressly  adopted  primogeniture  in  the 
male  line  through  males,  and  exclude'd  women  and 
their  descendants,  and  all  rights  of  provision  or 
maintenance  of  either  man  or  woman.  It  also  forbade 
the  application  of  any  rule  of  English  l^w  whereby 
Tagoi-e  caie.  entails  might  be  barred,  showing  an  intent  that  <eacli 

tenant,  though  of  inheritance,  should  be  prohibited 

from  alienation.     The  personalty  was  praotioally  to 

pass  under  similar   limitations  to  the   person  who 

would  from  time  to  time  be  entitled  to  the  realty. 

The  only  provision  made  by  the  testator  for  the  plaintiff, 

his  son,  consisted  of  property  producing  Ra.  7,000  per  annnmj 

settled  upon  him  at  his  marriage.     Ilia  being  disinherited 

arose  from  his  having  subsequently  become  a  Christian.     Of 

course  under  Act  XXI  of  1850  (Freedom  of  Religion)  this 

circumstance  was  no  bar  to  his  claim  as  heir. 

At  the  time  of  the  testator's  death,  Jatindra,  the  head  of 
the  first  series  of  estates,  had  no  son,  nor  had  he  any  during 
the  suit. 

Surendra,  the  head  of  the  second  series  of  eatatea,  had  a 
son,  Promoth  Kumar^  who  was  born  in  the  lifetime  of  the 
testator. 

Lalit  Moliun,  the  head  of  the  third  series,  was  dead  at  the 
making  of  the  will,  but  left  a  grandson,  Suttendra,  born 
during  the  lifetime  of  the  testator,  and  capable  of  taking 
under  the  will.  These  wore  the  only  persons  beneficially 
interested  under  the  limitations  of  the  real  estate. 

Objections  The  son,  as  might  have  been  expected,  sued  to  set  aside 

this  will,  except  as  to  the  legacies;  contending,  ]»^,  that  it 
was  wholly  void  as  to  the  ancestral  estate;  2nd,  that  in  any 
case  the  father  was  bound  to  provide  him  with  an  adequate 
maintenance,  tho  adequacy  being  estimated,  not  with  refer- 
ence to  his  own  actual  wants,  but  to  the  magnitude  of  the 
estate ;  3rd,  that  tlie  whole  framework  of  the  will,  resting 
as  it  did  on  a  dovibc  to  trustees,   was  void,  since  tho  Hindu 


raised. 
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law  recognized  no  distinction  between  legal  and  equitable 
estates ;  ith,  that  tlie  life  estate  to  Jatindra  was  void,  since  T»gor«  e«M 
a  Hindu  testator  could  bequeath  nothing  less  than  what  was 
termed  '^  his  whole  bundle  of  rights ;"  bth,  that  at  all  events 
the  estates  following  upon  this  life  estate  were  void,  as 
infringing  the  law  against  perpetuities ;  and  6th,  that  as  to 
everything  after  the  life  estate  there  was  an  intestacy,  and 
the  plaintiff  was  entitled  as  heir-at-law,  notwithstanding  the 
express  words  of  the  will  that  he  was  to  take  nothing  under  it. 

§  353.  Tlie  first  four  points  were  disposed  of  with  little  Jf^eTiii**^''*' 
difficulty.     The  original  and  appeal  Courts  were  of  opinion 
that  the  power  of  a  father  in  Bengal  to  bequeath  all  his 
property,  of  every  sort,  was  beyond  discussion,  and  that  it 
went  so  far  as  to  exclude  the  son  even  from  maintenance  (g). 
The  Privy  Council  did  not  enter  upon  this  question,  being 
of  opinion  that  in  any  case  the  maintenance  actually  allotted 
to  the  sou  was  adequate  (h).     The  3rd  objection  was  alao 
set  aside  (i).     The  Judicial  Committee  said  (k),  ^*  The  ano-   naj  be  eier. 
malous  law  which  has  grown  up  in  Eugland  of  a  legal  estate  troiteef!^*'' 
which  is  paramount  in  one  set  of  Courts,  and  an  equitable 
ownership  which  is  paramount  in  Courts  of  Equity,  does 
not  exist  in,  and  ought  not  to  be  introduced  into,   Hindu 
law.     But  it  is  obvious  that  property,  whether  movable  or 
immovable,  must  for  many  purposes  be  vested  more  or  less 
absolutely  in  some  person  or  persons  for  the  benefit  of  other 
persons,  and  trusts  of  various  kinds  have  been  recognized 
and  acted  on  in  India  in  many  cases  ({).     The  distinction 
between  '  legal'  and  '  equitable'  represents  only  the  accident 
of  falling  under  diverse  jurisdictions,  and  not  the  essential 
characteristic  of  a  possession  in  one  for  the  convenience 
and  benefit  of  another."     As  to  the  Mh  objection,  the  Courts 
dismissed  it  also.     Pcncorlf,  C.  J.,    referring  to  a  doubtful 


(fl)  4  B.  L.  B.  (O.  C.  J.)  132,  169. 

(X)  9  B.  L.  K.  418  ;  S.  C.  18  Bath.  S60. 

(i)  4  B.  L.  B.  (O.  C.  J.)  184,  101 ;  Krishnara%nan%  t.  Ananda,  A  B.  L.  R. 
(O.  C.  J  )  278,  284,  explaining  the  remarks  of  the  C.  J.,  iu  Kumara  Atimo  r. 
Kunuira  Knahna,  2  H.  L  K.  (O   C  J.)  80. 

(k)  9  B.  L.  R.  401 :  S.  C.  18  8ath.  859.  Reo  SeMee  Na»€€r  r.  Ojoodhya,  S 
Both.  899  ;  Peddamuthulntit  t.  rimma  RetUly,  2  Mad.  U.  C.  272. 

(0  Be«  Oopeekrift  v.  Gufutaymaittl,  C  M.  I.  A.  68. 
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expression  of  the  Judicial  Committee  in  Bhoobum  MayeefB 

case  (m),  and  the  express  decision  in  Betoun  Peraad  y.  Hadha 

Beehy  {n),  said^  '^  If  a  testator  can  disinherit  his  son  by 

Edate  may  be      devising  the  whole  of  his  estate  to  a  stranger,  there  seems 

limitatioDs.        to  be  no  reason  why  he  should  not  be  able  to  divide  liis 

estate  by  giving  particular  and  limited  interests  in  the  whole 
of  the  property  to  different  persons  in  existence,  or  who 
may  come  into  existence  during  his  lifetime,  to  be  taken 
in  succession,  as  well  as  by  giving  his  whole  interest  or 
bundle  of  rights  in  particular  portions  of  land  included  in 
his  estate  to  different  persons  (o). 
Devise  mait  §  354.  Tho  bth  point  was  decided  in  favour  of  the  plaintiff, 

S?d/na^  bw  of    "^*  ^P^^  ^"y  application  of  the  English  doctrine  of  per-r 
property.  petuitics,  which  was  held  to  be  founded  upon  special  con- 

siderations which  had  no  place  in  Hindu  law  (p),  bnt  upon 
the  general  principle  that  the  kind  of  estate  tail  which  the 
testator  wished  to  create  was  one  wholly  unknown  and 
repugnant  to  Hindu  law  {q).  That  he  was  in  fact  trying  to 
introduce  a  new  law  of  inheritance,  which  should  make  all  the 
subsequent  holders  of  the  estate  take  it  in  an  order,  and  with 
restrictions  and  exemptions,  wholly  opposed  to  the  principles 
of  law  which  governed  the  testator  and  his  &mily.  Their 
lordships  of  the  Privy  Council  observed  (r) :  "  The  power 
of  parting  with  property  once  acquired,  so  as  to  confer  the 
same  property  upon  another,  must  take  place  either  by 
inheritance  or  transfer,  each  according  to  law.  Inheritance 
does  not  depend  on  the  will  of  the  individual  owner ;  trans- 
fer does.  Inheritance  is  a  rule  laid  down  (or,  in  the  case 
of  custom,  recognized)  by  the  State,  not  merely  for  the  benefit 
of  individuals,  but  for  reasons  of  public  policy.  Domat., 
2413.     It  follows  directly  from  this  that  a  private  individual 


(m)  10  H.  I.  A.  811  :  8.  0.  8  Sutb.  (P.  0.)  1& 

(n)  4  M.  I.  A.  187  {  8.  0.  7  Suth.  (P.  0.)  86. 

(u)  4.  B.  L.  R.  (O.  0.  J.)  160  i  on  appeal  in  the  (P.O.)  0  B.  L.  B.  406|  a  a 
lb  Bulb.  359. 

(}>)  Tagm-e  v.  Tagore,  4  B.  L.  B.  (O.  0.  J.)  107 »  Qobm-dhun  ▼.  Bhamchamd, 
Bourko,  282 ;  Kumara  Asima  v.  Kwnara  Krishna,  2  B.  L.  B.  (O.  C.  J.)  11,  9L 
Ah  to  roligioui  pcrpotuitioii,  boo  post,  §  301. 

(.y)  4  B.  L.  K.  (O.  C.  J.)  171,  212. 

(r)  i)  B.  L.  B.  39^1,  8U0;  S.  C.  18  Sutb.  859.  Bee  Sonatun  Byiack  yf.Juggui 
iuondree,  8  M.  1.  A.  78 ;  Shoshi  v.  Tarokessur,  0  Oal.  421 ;  Shookmoy  v.  Afoiio* 
Jiari,  7  Cal.  209. 
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who  attempts  by  gift  or  will  to  make  property  inheritable 
otherwise  than  the  law  directs,  is  assuming  to  leg^late,  and 
that  the  gift  must  fail,  and  the  inheritance  take  place  as  the 
law  directs.  This  was  well  expressed  by  Lord  Justice  Turner 
in  Soorjeemoney  Dossee  v.  Denobundo  Mullick  (s) :  'A  man 
cannot  create  a  new  form  of  estate,  or  alter  the  line  of  suc- 
cession allowed  by  law,  for  the  purpose  of  carrying  out  his 

own  wishes  or  policy/ 'It  follows  that  all  estates  of  TagoreoMt. 

inheritance  created  by  gift  or  will,  so  far  as  they  are  incon- 
sistent with  the  general  law  of  inheritance,  are  void  as  such, 
and  that  by  Hindu  law  no  person  can  succeed  thereunder  as 
heir  to  estates  described  in  the  terms  which  in  English  law 
would  designate  estates  tail.'' 

6  855.  The  result,  therefore,  was  that  the  life  estate  to  Eiuu  tnil 
Jatindra  was  valid,  but  the  estates  to  successive  holders 
would  be  void  if  they  could  be  held  as  coming  in  as  heirs  in 
tail.  It  was,  however,  contended  that  successive  persons 
might  be  regarded  as  successive  donees  for  life,  having  the 
power  and  subject  to  the  restrictions  sought  to  be  imposed 
by  the  will  upon  the  successive  heirs  in  tail  (t).  If  so,  they 
also  would  defeat  the  rights  of  the  plaintiff  as  heir-at-law. 

These  donees  fell  into  two  classes  :  IH,  those  not  in  exist- 
ence at  the  death  of  the  testator,  but  who  might  come  into 
existence  before  the  first  life  estate  fell  in ;  2nd,  those  who 
were  in  existence  at  his  death. 

Jatindra  had  no  sons  alive  at  the  death  of  the  testator. 
But,  of  course,  he  might  have  sons,  and  in  default  of  natural- 
born  sons  might  adopt,  as  under  the  will  each  successive 
taker  was  authorized  to  do.  The  second  and  third  series  of 
estates  were  also  represented  by  persons  living  at  the  testa- 
tor's death. 

It  was  held  that  none  of  these  could  take.     Not  the  pos-  Donee  nmei  be 
sible  issue  of  Jatindra;  because  the  donee  must  be  a  person  dtmikL^^^^ 
capable  of  taking  at  the  time  when  the  gift  takes  effect,  and 
must  either  in  fact,  or  in  contemplation  of  law  (u),  be  in 

(t)  0  M  I.  A.  5^5,  tic.  I  8  G.  4  Sath.  (P.  O.)  114.  fiat  theee  woidf  are  not  to 
be  found  in  the  jadgment  referred  to. 

(()  9  B.  L.  K.  896  ;  8.  G.  18  8uth.  869. 

(u)  That  is  when  in  embryo  at  the  death,  or  adopted  labeeqaentlj  to  death, 
ooder  aothority  ritcu  before  it.    9  D.  L.  K.  <P.  C.)  897 1  S.  G.  18  Sath.  869. 
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ezistonce  at  the  death  of  the  testator  (t;).  Not  the  esiating 
representatives  of  the  2iid  and  8rd  series  of  estates,  became 
they  were  only  to  take  "after  the  &kilure  or  determination" 
of  the  previous  series,  and  these  words  were  held  to  mean 
the  actual  exhaustion  of  the  line  of  Jatindra  in  conformity 
with  the  will,  and  not  its  incapacity  to  succeed  by  reason  of 
Trait  for  iiie^i  the  illegality  of  the  will.  Consequently,  the  event  on  which 
parfKMe  in       .  ^y^^^  were  to  take  had  never  arisen  and  never  could  arise  (la). 

Finally,  it  was  held  that  all  the  bequest  must  be  looked  on 
as  if  they  had  been  made  directly  to  the  persons  who  were 
the  subjects  of  them,  and  that  the  intervention  of  tmstees 
made  no  difference,  since  that  which  could  not  be  done 
directly,  could  not  be  done  indirectly  by  the  medium  of  a 
trust  {x).  The  result  was  that  the  plaintiff,  the  heir-at-law» 
was  held  entitled  to  the  whole  estate  after  the  life  of  Jatin- 
dra, subject  to  the  payment  of  legacies  and  annuities. 
Direotiong  for         ^  356.  This  case  has  been  cited  at  great  length  on  accoont 

of  the  numerous  points  decided  by  it,  and  also  as  establish- 
ing in  the  most  authoritative  manner  that  the  power  of 
devise  by  a  Hindu  is  limited,  as  to  the  objects  and  subjects 
of  the  bequest,  by  the  general  purposes  of  Hindu  law.  On 
this  ground,  wills  containing  trusts  to  accumulate  the  ]»>- 
ceeds  of  the  property  have  been  held  invalid.  In  one  will, 
the  trust  was  to  accumulate  for  ninety-nine  years,  and  no 
direction  was  given  as  to  the  appropriation  of  the  fund  aft 
the  end  of  the  time  (y).  In  another,  the  fund  was  to  accomu- 
late  till  it  reached  three  lakhs,  and  was  then  to  be  divided, 
and  the  process  of  accumulation  to  recommence  (s).  Such 
provisions  not  only  create  an  estate  held  in  a  manner,  and 
for  purposes,  foreign  to  Hindu  law,  but  are  also  repugnant 


iv)  4  B.  L.  R.  (0. 0.  J.)  188, 191, 221 ;  S.  O.  oa  apfMftl  in  Um  P.  0. 1 9  B.  L.  1. 


Jageah,  2  Oul.  2G2.     Mangalda$  v.  Kri$hnabai,  6  Bom.  88. 

iw)  9  B.  L.  K.  409 ;  8  0. 18  Sutli.  859. 

{»)  4  B.  L.  R  (O.  0.  J.)  102, 195  ;  on  appeal  9  B.  L.  R.  402  j  S.  O.  IS  Satlu 
859 ;  Kumara  Auima  v.  Kumara  KrUhna,  2  B.  L.  R.  (O.  0.  J.)  11 1  Kriaknmrm- 
mani  ? .  Ananda,  4  B.  L.  R.  (O.  O.  J.)  274 ;  Raj§nd4r  v.  Sham  Ohmmd,  S  00- 
106. 

(y)  Kumara  AMtma  w.  Kumara  Kritthna,  2  B.  L.  R.  (O.  0.  J.)  11. 

(•)  Krishnaramani  v.  Anandu,  4B.  L.  R.  (0.0.  i.)  281;  Afcootaoy  v. 
Monohari,  7  Ool.  269. 
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to  the  very  nature  of  property,  aa  forbidding  its  enjoyment 
by  the  owner,  or,  indeed,  putting  property  in  a  position  to 
have  no  owner  at  all.     As  Mr.  Justice  Norman  remarked 
in  the  former  case  (a),  '*  A  testator  cannot,  in  giving  his  ^}n»^  «<>■• 
property  by  will,  impose  conditions  in  contravention  of  the 
objects  for  which  property  exists,  or  contrary  to  the  policy 
of  the  law.     For  instance,  suppose  an  estate  were  g^ven  to 
a  man  on  condition  that  it  should  be  allowed  to  relapse  into 
^  jungle,  or  never  be  cultivated,  no  one  oould  doubt  that 
such   a  condition   would  be  void.''     So,  a  will   would  be 
invalid  wliich  forbade  alienation  withiu  the  limits  incidental 
to  the  estate   created  (6),  or  prohibited   partition   by   the 
persons  entitled  to  divide  {c),  or  attempted  to  free  property 
from  any  of  the  burthens  incident  to  it  by  law,  such  as  lia- 
bility to  debts,  or  maintenance  of  those  whose  support  is  a  laeffMtoal 
burthen  upon  the  estate  (ef).     So,  it  has  been  held  in  Madras 
by  Mr.  Justice  Ilolloway  that  a  clause  in  a  will  whereby  the 
enjoyment  of  the  property  by  the  son,  who  was  heir-at-law, 
was  postponed  beyond   the  period  of  minority  was  invalid, 
on  the  ground  that  this   was,  pro  tanio,  taking  away  from 
the  son  a  right  of  property  which  the  law  of  the  Mitakshara 
vested  in  him  {e),     A  similar   decision  was  given  upon  a 
Bengal  will,  whero  the  testator   had  attempted  to  postpone 
the  enjoyment  of  the  shares  of  his  grand-children  until  they 
had  attained  twenty-one,  on   the  ground  that  by  Hindu  law 
an  estate  cannot  remain  in  suspense,  or  without  an  owner  (/). 
But,  of  course,  a  father  in  Bengal  could  delay,  just  as  he 
could  defeat,  the  riglits  of  his  issue,  by  interposing  a  valid 
estate  previous  to  theirs  (g), 

{a)  S  B.  h.  R.  (O.  O.  J.)  25. 

(b)  8  B.  L.  R.  (O.  C.  J.)  26  ;  Nifai  Chnran  v  Oan^a,  4  B.  L.  R.  (O.  O.  J.) 
205,  note  t  Promothn  w.  Radhika^  14  B.  L.  R.  176  i  AthuUMk  v.  Do^rga  Chum, 
6.  I.  A.  182  ;  S.  C.  6  Cal.  438 ;  8.  C.  6  C.  L.  R.  206.  Act  IV  of  1S8S,  m.  10,  U, 
(Trunafer  of  TropcrtT). 

(r)  Subki$3enr.  lluriishchunder,  F.  MocN.  829 ;  Mokcondow*  Oon§$k,\  Ctd. 
104,     Hajf^nd^r  t.  Shamehund,  6  Cal.  100. 

{d)  Sonatun  Bynnck  v.  Sreemulty  Juggut$oondr§€,  S  M.  I.  A.  66,  76.  Bee 
f o#f,  §  1180. 

{e)  Devnrajn  r.  V^nniinnn^  and  CuHninh  Chettu  w.  Lnlchmsnara$oo^  boih 
drcUlcd  in  tb<*  OriffinAl  Court,  Ma;  23.  1867.  MS.  8e«.  too,  Moko<mdo  v. 
(lon^tH,  1  Cal.  lOl ;  (looltng  v.  f7o«/in(7,  John.,  265. 

if)  tfratnnmnui  ?.  Jn^jf*,  8  U.  L.  R.  400 

(9)  UuiTOioondfi^  V.  Ccwar,  Knltoo,  8P8. 
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Bffeofc  of  Hinda       ^  8S6a.  It  seems  possible  that  many  of  the  deductioni 
the  Tagore^^^    wbicb  would  follow  from  the  decision  in  the  Tagore 


raUogs.  ^^y  Y^  inapplicable  to  wills  made  after  the  Ut  Sept.  1870 

under  the  operation  of  the  Hindu  Wills  Act,  XXI  of  1870. 
A  case  recently  (1881)  decided  in  Calcutta  will  tUostrake 
the  effect  which  has  been  given  to  that  Act.  A  man  died 
leaving  a  widowj  a  mother^  three  unmarried  daDghtem  and 
three  sisters.  This  will^  dated  in  1 872^  of  which  his  mother 
was  appointed  executrix  contained  the  following  provisions. 
''  Should  I  never  have  a  son^  in  that  case  my  daoghter^s  sons^ 
when  they  come  to  years  of  discretiouj  shall  reoeive  the 
property  in  equal  shares.''  ''  Should  my  three  danghten 
have  no  sons^  or  not  be  likely  to  have  sons,  then  snoh  of 
those  daughters  as  shall  reside  in  my  ancestral  family  dwell- 
ing house  shall  receive  monthly  allowanceB  of  Ba.  10  from 
the  Sircary  estate.'^  There  were  also  other  provisions  for 
the  maintenance  of  the  mother,  widow,  and  sisters  of  the 
testator.  It  does  not  seem  clear  upon  the  will  whether  the 
beneficial  interest  in  the  property,  up  to  the  time  when  it 
was  to  be  handed  over  to  the  daughter's  sons,  was  vested 
in  any  one.  If  in  any  one,  the  widow  seems  to  have  been 
contemplated  as  such  beneficiary.  The  suit  was  brought  by 
the  widow  against  the  mother  who  had  taken  possession  as 
executrix,  and  the  principal  claim  was  that  the  widow  ahoald 
be  declared  entitled  to  the  estate  for  her  life»,  on  the  ground 
that  the  residuary  devise  to  the  daughters'  sons  was  invalid. 
The  case  came  for  decision  before  the  Bengal  High  Coorft^ 
in  its  original  jurisdiction,  and  the  devise  to  the  danghter^s 
sons  was  declared  valid  by  Wilson,  J.,  (&).    He  said: — 

"  The  case  came  on  for  settlement  of  issuer,  and  it  ap- 
peared that  the  principle  controversy  was  as  to  the  validity 
of  the  gift  to  the  daughter's  sons.  The  subsequent  gifts 
were  also  said  to  be  void  as  being  dependent  on  this  as  the 
principal  gift. 

"  The  important  question  is,  therefore,  whether  the  gift  is 
valid. 

ih)  Alangamof^jori  ▼.  Sonamoni,  8  Gal.  157 »  8.  0.  9  0.  L.  B.  Itl.    TUi  dt» 
cinon  was,  I  belioro,  appealed  againtt,  but  I  am  not  awairwlih  whsl  imlli 
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''  Under  the  Hindu  Law  in  force,  prior  to  the  Hindu  Wills 
Act,  it  is  clear  that  such  a  gift  to  unborn  persons  could  not 
take  effect.  But  the  will  in  this  case  was  made  after  the 
Hindu  Wills  Act  came  into  operation,  and  is  goyemed  by 
it.  And  the  question,  whether  such  a  gift  is  good  under 
that  Act,  has  not,  so  far  as  I  have  been  able  to  ascertain, 
been  the  subject  of  judicial  decision. 

''  Section  2  of  the  Hindu  WiUs  Act  (XXI  of  1870)  applies 
to  the  Wills  of  Hindus  and  others  made  on  or  after  the  1st 
September  1870,  a  large  number  of  sections  of  the  Succes- 
sion Act.     Amongst  these  are  ss.  98,  99,  100,  and  101. 

Section  98  is  as  follows : — "  Where  a  bequest  is  made 
simply  to  a  described  class  of  persons,  the  thing  bequeathed 
shall  go  only  to  such  as  shall  be  alive  at  the  testator's 
death.  Reception, — If  property  is  bequeathed  to  a  class  of 
persons  described  as  standing  in  a  particular  degree  of 
kindred  to  a  specified  individual,  but  their  possession  of  it 
is  deferred  until  a  time  later  than  the  death  of  the  testator 
by  reason  of  a  prior  bequest  or  otherwise,  the  property 
shall  at  that  time  go  to  such  of  them  as  shall  be  then  alive, 
and  to  the  representatives  of  any  of  them  who  have  died 
since  the  death  of  the  testator." 

"  Section  99  is  as  follows : — '*  Where  a  bequest  is  made  to 
a  person  by  a  particular  description,  and  there  is  no  person 
in  existence  at  the  testator's  death  who  answers  the  de- 
scription, the  bequest  is  void.  Ezception.^^It  property  is 
bequeathed  to  a  person  described  as  standing  in  a  particu- 
lar degree  of  kindred  to  a  specified  individual,  but  bis  pos- 
session of  it  is  deferred  until  a  time  later  than  the  death  of 
the  testator  by  reason  of  a  prior  bequest  or  otherwise,  and 
if  a  person  answering  the  description  is  alive  at  the  death 
of  the  testator,  or  comes  into  existence  between  that  event 
and  such  later  time,  the  property  shall,  at  such  later  time, 
go  to  that  person,  or  if  he  be  dead,  to  his  representatives." 

"  Then  s.  100  says : — "  Where  a  bequest  is  made  to  a  per- 
son not  in  oxistenco  at  the  time  of  the  testator's  death  sub- 
ject to  a  prior  bequest  contained  in  the  will,  the  latter 
hoqtie.st  shall  bo  void,  unless  it  comprises  the  whole  of  the 

remaining  interest  of  the  testator  in  the  thing  bequeathed." 

so 
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''  And  8.  101  :«•''  No  beqaest  is  valid  whereby  the  yeeting 
of  the  thing  bequeathed  may  be  delayed  beyond  the  life- 
time  of  one  or  more  persons  living  at  the  testator's  deoeaaej 
and  the  minority  of  some  person  who  shall  be  in  ezistenoe 
at  the  expiration  of  that  period^  and  to  whom,  if  he  attains 
f  oU  age,  the  thing  bequeathed  is  to  belong." 

''  Of  these  sections,  s.  98,  which  is  taken  from  Park  XI 
'  (''Of  the  Oonstmction  of  Wills")  deals,  amongst  oOier 
things,  with  the  construction  and  operation  of  a  gift  to  a 
class,  some  of  whom  come  into  exist^ce  between  the  deatih 
of  the  testator  and  the  time  when  the  gift  takes  effect.  Bee 
Illustrations  (d),  (a),  {g),  and  (&). 

''Sections  99,  100,  and  101  are  taken  from  Part  XII  (^  Of 
Void  Bequests".) 

"  Section  99,  by  the  exception,  deals  with  gifts  to  persons 
described  as  standbg  in  a  particular  degree  of  kindred  to  a 
specified  individual ;  and  in  express  terms  it  dedares,  that 
such  a  gift  is  to  take  effect,  if  any  person  answering  the 
description  comes  into  existence  between  the  death  of  the 
testator  and  the  time  to  which  possession  is  deferred. 

"  That  section  further  deals  with  two  cases  of  deferred 
gift,— one  where  the  gift  is  deferred  by  reason  of  a  prior 
bequest ;  the  second,  when  it  is  deferred  otherwise.  lUas- 
trations  (6),  (c),  (d),  are  examples  of  gifts  deferred  by  rear 
son  of  a  prior  gift ;  Illustration  (a)  of  a  gift  deferred  other- 
wise. 

"  The  section,  if  it  stood  alone,  would  absolutely  and  witli- 
out  restriction  empower  a  testator  to  give  property  to  unborn 
persons  standing  in  any  particular  degree  of  kindred,  pro- 
vided those  persons  come  into  existence  before  the  gift  is  to 
take  effect  in  possession. 

"  The  gift  now  in  question  falls  within  this  rule.  It  is  a 
gift  to  the  unborn  children  of  his  three  daughters,  to  take 
effect  when  those  children  attain  their  majority. 

"  Sections  100  and  101  embodyjestrictions  upon  the  power 
conferred  by  s.  09.  By  s.  100,  a  gift  to  an  unborn  pera<m 
subject  to  a  prior  bequest  is  void,  unless  it  be  an  absolate 
gift  of  the  whole  remaining  interest  of  the  testator.    There 
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18  no  prior  giffc  in  this  case,  so  that  this  section  does  not 
apply. 

*'  Section  101,  which  is  general  in  its  terms,  invalidates  any 
bequest,  which  delays  the  vesting  beyond  a  life  or  lives  in 
being,  and  the  minority  of  the  donee,  who  must  be  living  at 
the  close  of  the  last  life. 

'^  This  section  governs  such  a  case  as  the  present.  But  its 
requirements  are  complied  with. 

"  If,  then,  these  sections  are  to  take  effect,  it  follows  that 
the  Hindd  law,  as  established  in  the  Tagore  cfue,  has  been 
materially  altered,  and  that  the  gift  now  in  question,  .is 
valid. 

''  The  difficulty  arises  from  s.  8  of  the  Hindu  Wills  Act. 
The  last  proviso  of  that  section  is  as  follows :— ''  Nothing 
herein  contained  shall  authorise  any  Hindu,  Jain,  or  Sikh,  or 
Buddhist  to  create  in  property  any  interest  which  he  could 
not  have  created  before  the  Ist  day  of  September,  1870.'' 

''  It  was  argued  that  the  interest  given  to  the  sons  of  the 
testator's  daughters  is  an  interest  created  in  property,  that 
it  is  one  which  could  not  have  been  created  before  the  Hindu 
Wills  Act  took  effect,  and  that,  therefore,  it  is  still  void  by 
reason  of  the  last  proviso." 

The  learned  Judge  then  proceeded  to  deal  with  this  argu- 
ment, and  set  it  aside,  holding  that  clause  8  might  be  satis- 
fied  by  limiting  its  application  to  questions  as  to  the  subject 
matter  of  the  gift,  and  to  questions  as  to  the  estate  or  interest 
sought  to  be  given,  leaving  questions  as  to  the  capacity  of 
the  donee  to  take  to  be  governed  by  the  clauses  of  the 
Succession  Act. 

§  35Gb.  This  case  was  relied  on  in  a  subsequent  case  (t),  ooniletfiiff 
before  Oarth,  0.  J.,  and  Pontifex,  J.,  where  a  devise  to  grand-  j&ujp  ^' 
sons  of  the  testator  living  at  his  decease  was  held  valid, 
though  clauses  postponing  their  possessory  enjoyment  for 
five  years  after  his  death,  and  directing  an  accumulation  of 
the  profits  of  the  estate  for  a  longer  period  were  set  aside. 
It  was  not  therefore  necessary  either  to  aflirm  or  overrule 
the  decision  referred  to  in  the  preceding  paragraph.     Mr. 


(0  Catlt/nath  t.  Chundtmatht  8  Oal.  878. 
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Justice  Poniifex,  however^  examined  the  decision  at  lengthj 
and  expressed  his  disagreement  with  it^  while  carefully 
stating  that  his  views  must  be  considered  as  merely  extra- 
judicial^ and  as  conveying  only  his  own  opinion.     He  pointed 
out  that  ''the  preamble  of  the  Hindu  Wflls  Act  1870  gives 
no  intimation  that  it  was  expedient  to  give  enlarged  powers 
over  their  estates  to  Hindu  testators.     On  the  contrary  it  was 
a  restrictive  rather  than  an  enabling  Act.    It  does  not  apply 
to  Hindus  in  the  Madras  and  Bombay  Presidencies  outside 
the  Presidency  towns^  nor  to  the  inhabitants  of  the  North 
West  Provinces^  or  the  Panjab.      It  is  scarcely  likelyj 
therefore^  that  the  Legislature  could  have  intended  to  make 
any  radical  alteration  in  Hindu  Law.     It  is  not  even  called 
''  An  act  to  amend  and  define  the  law  of  Hindu  testamen- 
tary succession/'  but  simply  "  an  act  to  regulate  the  Wills 
of  Hindus.'^    It  seems  to  me^  therefore^  that  in  setting  up 
and  clothing  each  dry  bone  of  the  inarticulate  bundle  con- 
tained in  section  2  of  the  Hindu  Wills  Act^  we  must  add 
either  at  the  beginning  or  end  of  each  section  introduced 
from  the  Succession  Act  the  proviso  or  qualification  contained 
in  section  3  of  the  Hindu  Wills  Act.     If  placed  at  the  end 
of  the  exceptions  to  sections  98  and  99  or  at  the  end  of 
sections  100  and  101,    it  would   certainlyj    according  to 
the  Privy  Oouncil  decision  in  the  Tagore  case,  make  them 
inoperative  ao  far  aa  Hindus  are  concerned.     But  at  the 
time  the  Act  was  passed,  the  Legislature  was  not  instructed 
as  to  this,  for  the  legal  powers  of  devise  among  Hindus  were 
still  in  doubt,  not  having  been  defined  by  the  final  Court 
of  appeal.^'    ''  Moreover  these  sections  of  the  Succession  Act 
(ss.   98   to   101)  have  in  that  Act,  or  were  at  all  events 
intended  to  have,  a  seriously  restrictive  effect,    making  the 
law  in  India  with  respect  to  Europeans  far  more  stringent 
than  theretofore.      It  would  certainly  be  a  most  singular 
result  of  Legislation,  if  that  which  was  originally  intended 
to  operate  as  a  restriction,  should,  under  the  very  unsatis- 
factory method  of  legislation  employed  in  the  Hindu  Wills 
Act,  not  only  operate  to  create  a  power  new  and  theretofore 
unknown,  but  also  to  subvert  what  is  referred  to  by  their 
Lordships  of  the  Privy  Council,  as  a  fundamental  principle 
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of  Hinda  Law.  It  sarely  could  never  have  been  the  inten- 
tion of  the  Leg^latore  to  make  such  a  radical  change  in 
the  LaV  (&). 

$  856a  In  view  of  such  a  complete  divergence  of  opinion, 
it  is  of  coarse  impossible  to  treat  the  point  decided  hj  Mr. 
Justice  WiUon,  as  in  any  way  settled.  The  importance  of 
the  qnestions  raised  is  pretty  sore  to  bring  that  case^  or 
some  similar  case^  before  the  final  Court  of  Appeal.  No 
snch  difficulty  can  arise  in  the  case  of  wills  governed  by  the 
Probate  and  Administration  Act  Y  of  1881.  It  contains  an  Oparttfoiiofihit 
express  provision  (s.  149)  that  "  nothing  herein  contained  SduiSLEnitfoB 
shall  validate  any  testamentary  disposition  which  would  AelVoflSSL 
otherwise  have  been  invalid ;  invalidate  any  such  disposition 
which  would  otherwise  have  been  valid,  or  deprive  any  per- 
son of  any  right  of  maintenance  to  which  he  would  other- 
wise have  been  entitled.''  But  a  question  may  arise  as  to 
the  persons  to  whom  it  is  to  apply.  Act  XXI  of  1870  only 
applies  to  Hindus  in  the  territories  subject  to  the  Lieu- 
tenant-Governor of  Bengal^  and  in  the  towns  of  Madras  and 
Bombay.  The  Act  of  1881  recites  that  '^it  is  expedient  to 
provide  for  the  g^nt  of  probate  of  wills  and  letters  of 
administration  to  the  estates  of  deceased  persons  in  cases  to 
which  the  Indian  Succession  Act  does  not  apply.''  Section 
2  provides  that  Chapter  II  to  XIII  of  the  Act,  both  indu- 
sivcj  shall  apply  in  the  case  of  every  Hindu  {I),  Muham- 
medan,  Buddhistj  and  person  exempted  under  s.  882  of 
the  Indian  Succession,  1865,  dying  before,  on  or  after  the 
1st  day  of  April  1881,  on  which  day  the  Act  comes  into 
force.  Apparently  then  these  chapters  apply  to  Hindus 
who  are  within  the  Wills  Act  of  1870.  Curiously  enough, 
however,  s.  149  is  in  Chap.  XIY.  Therefore,  in  the  case  of 
a  Hindu  who  came  within  the  operation  of  the  Wills  Act  of 
1870,  it  would  still  be  a  question,  whether  any  particular 
clause  of  his  will  should  be  judged  of  according  to  the 
meaning  of  s.  3  of  that  Act,  or  as  coming  within  the  sweep- 
ing provisions  of  s.  149  of  the  Act  of  1881. 


{k)  See,  howoTer,  nmilar  proyifionf  In  tbeTnuitfer  of  Property  Aoi,  IT  of 
IflSS,  M.  is,  14,  20. 
<l)  Thif  torm  inclndM  Jaim ;  BacMi  T.  Makhtm,  3  Aa  U. 
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k^toriai^  §  357.  As  regards  form,  the  will  of  a  Hindu  may  be  oralj 

thoughj  of  coorsej  in  bucIi  a  case  the  striotest  proof  will  be 
required  of  its  terms  (tn).  So,  a  paper  drawn  up  in  aooord- 
ance  with  the  instructions  of  the  testator^  and  assented  to 
by  him,  will  be  a  good  wiUj  though  not  signed  (n).  And  if 
a  paper  contains  the  testamentary  wishes  of  ihe  deceaaedly 
its  form  is  immaterial.  For  instsmcei  petitions  addressed  to 
officialsj  or  answers  to  official  enquiriesj  have  been  held  to 
amount  to  a  will  (0).  And  a  will  may  be  revoked orallyj  or 
in  any  other  manner  by  which  it  might  have  been  made  (p). 
Nor  are  technical  words  necessary.  The  single  rule  of  oon- 
struction  in  a  Hindu,  as  in  an  English,  will,  is  to  try  and  find 
out  the  meaning  of  the  testator,  taking  the  whole  of  the 
document  together,  and  to  give  effect  to  this  meaning.  In 
intenUon  b  the  applying  this  principle,  special  care  must  be  taken  not  to 
p^tatbn'^^'  judge  the  language  used  by  a  Hindu  according  to  the  arti- 
ficial rules  which  have  been  applied  to  the  language  of 
Englishmen,  who  live  under  a  different  system  of  lawj  and 
in  a  different  state  of  society  (2).  A  devise  in  general 
terms,  without  words  of  inheritance,  or  with  words  imper- 
fectly describing  an  estate  of  inheritance,  will  pass  the 
entire  estate  of  the  testator,  unless  a  contrary  intention 
appears  from  the  context  (r).  On  the  other  hand,  stronger 
words,  and  a  more  evident  intention,  would  be  required  to 
pass  an  absolute  estate,  where  the  bequest  was  to  a  womaoj 
and  especially  where  it  would  operate  to  the  prejudice  of 
the  testator's  issue  (a).    But  although  every  effort  will  be 

(m)  B$0r  Pmrtah  y.  Maharajah  JUaimdm;  18  H.  I.  A.  8 1  8. 0.  9  Both.  (P.  0 J 
16  s  anU,  f  885.  Baa  now  tha  Hinda  WilU  Act,  XXI  of  WO,  whMi  apiiUit  io 
Hindu  in  Bangal,  and  the  towns  of  Hadraa  and  Bombay. 

(n)  Tara  Ohandr.  Ndbin  Ohunder,  8  Bath.  188 1  Badhabai  ¥.  OoMift. 
8Bom7. 

(o)  Shum$huL  y.  Bhswukram,  8  I.  A.  7 1  B.  0. 14  B.  L.  R.  888 1  HwvwOmd  f • 
8h40  Dhyal.  8  I.  A.  859|  8.  0.  86  Sath.  86. 

(p)  Feriab  y.  Subhao,  4 1.  A.  828 ;  8.  0.  8  OaL  488. 

(9)  SeejMT  Tumar,  L.  J.,  8oorj0mnoney  v.  Dmiohuiido,  6  M.  I.  A.  88S|  B.  O. 
4  8atb.  (r.  0.)  114 1  ear  Ld.  King§down,  Bhadbum  Moy§§  y.  JBoM  KUkint  li 
H.  I.  A.  806 1  8.  0.  8  Bath.  (P.  0.)  16  i  Lak$hm%bai  y.  Qanpat,  4 Bom.  H.  O. 
(O.  0.  J.)  161 1   LaUuhai  y.  MafOcuvarhai,  8  Bom.  406. 

(r)  Ptr  WillM,  J.,  Tagort  y.  Tqgore,  9  B.  L.  B.  800 1  8.  0. 18  Bntk.  S89| 
Burtiitty  y.  Poomo,  4  Bath.  66|  BroughUm  y,  Pogoi$,  18  B-IkB.  74|B.O. 
19  Bath.  181. 

U)  LukhiB§T,  C7oikooI,18M.  I.  A.  800|  B.  0. 8  B.  L.  B.  (P.  0.)  07|8.ai8 
Buth.  (P.  0.)  47  i  ShwMhul  y.  Shewukram,  8  1.  A.  7. 14 1  8. 0. 14  k  b  1.. 
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made  to  carry  out  the  wishes  of  the  testator,  where  they  are 
ascertainable  and  legalj  the  Court  cannot  make  a  new  will 
for  them.  Therefore,  a  will  mnst  fail  if  its  terms  are  so  wbei«  tssimi  or 
vaguely  expressed  that  it  is  impossible  to  ascertain  what  *^' 
ore  the  testator's  objects  (f).  And  if  the  intention  of  the 
testator  is  obvioosly  to  do  something  that  is  illegal,  the 
Coart  will  not  put  a  non-natoral  construction  upon  his 
language,  so  as  to  turn  an  illegal  into  a  legal  arrange- 
ment (u).  The  result,  of  course,  will  be  an  intestacy  as  to 
so  much  of  the  property  as  has  been  ineffectually  disposed 
of,  and  the  residue  will  go  to  the  heir-at-law,  however  posi- 
tive the  expression  of  the  testator's  wish  may  have  been 
that  he  should  not  take.  The  estate  must  go  to  somebody, 
and  there  is  no  one  to  whom  it  can  go  except  the  heir-at- 
law.  As  Peacock,  G.  J.,  said  in  the  Tagore  case,  ''A  mere 
expression  in  a  will  that  the  heir-at-law  shall  not  take  any 
part  of  the  testator's  estate  is  not  sufficient  to  disinherit  i>igiiih«riUBe6i 
him,  without  a  valid  gift  of  the  estate  to  some  one  else.  He 
will  take  by  descent,  and  by  his  right  of  inheritance,  what- 
ever is  not  validly  disposed  of  by  the  will,  and  given  to 
some  other  person  (v)."  On  the  other  hand,  it  is  not 
necessary  that  a  will  should  contain  an  express  declaration 
of  a  testator's  desire  or  intention  to  disinherit  his  heirs,  if 
there  is  an  actual  and  complete  gift  to  some  other  person 
capable  of  taking  under  it  {w). 

A  devise  which  cAnnot  take  effect  at  all  is  as  if  it  had 
never  been  rondo.  Consequently  the  property  devised  passes 
to  the  heir.     The  rule  of  the  English  Common  law  that  an 


SM|  BhnohtUti  t.  (7H/>tiviry,  S  I.  A.  SM )  8.  O.  14  Both.  168 1  Proiunno  v. 
Tarrufknath,  10  B.  L.  R.  967 1  B.  O.  Sub  nomins,  TarMcknalkw.  /Vomho^O Sntli. 
48  {  Kollany  v.  Luchmee,  U  Snth.  805 :  J«moun  t  1ft.  Sena.  1  N.  W.  P.  66. 

(0  Sandial  w.  Maitland.  Faltoo.  478.  Bee  Kumara  Aiima  v.  Mwmmrm 
Krishna,  2  B  I^  R.  (O.  C.  J.)  88  ;  Ta^or€  v.  Tagort,  4  B.  L.  R.  (O.  O.  J.)  198  | 
Jnrmnn'M  fUtnU,  8  Ch.  I).  B8i 

(*i)  Tagorr  t.  Tagnre,  0  H  h.  R.  407  {  8.  O.  18  Both  860.  Bee  M  to  Ui« 
proper  int<»rprotAtion  to  {to  nut  apoo  wilb.  where  qaeeiioni  of  remoieoeM  ariio, 
Af  umu^avt  V.  ^^nitMi  ^Mimn//,  1  Ma^l.  H.  C.  400  ;  BramamnYi  w.  Jo^rf.SB.  L.  K. 
4(M);  Sou'inminftj  r  Jf^ie$h,  2  Cal.  8f(3  ;  KhtrodomoHf^  t.  Door^amons^,  4 
Cal   4r>,'i. 

(r)  4  n.  L  n  (O  C  J  )  1^7:  S.  O  on  appeal  0  D.  L.  R  408  x  B.C.  18  Baih. 
STiO;  /roMuf/.o  V  Rnlhik.i,  II  H.  L.  R.  1/5  i  LullnhKai  ?.  Mankuvrhai,  S 
H'^ni    is** 

(tr)  /s  <.(n.i  V  T'rriij/^Unili.  ion.  L  R.287;8.  C.  lOSaih.  48,  ditftpprofist 
rf  Kr'jf-U  T.  M"hiin(%,  i('.  f71,  note 
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andiflposed  of  residue  yests  in  the  ezeontor  beneficiallji 
does  not  apply  in  case  of  a  Hindu  will  {x).  The  same  rale 
applies  where  the  devise  is  to  an  entire  class^  as  to  some  of 
whom  it  is  invalid.  The  intention  is  to  benefit  all,  not 
merely  to  benefit  some>  and  if  this  intention  cannot  be  car- 
ried out^  the  bequest  fails  as  to  all  (y).  But  where  a  testa- 
tor leaves  a  legacy  absolutely  as  regards  his  estate,  but 
restricts  the  mode  of  the  legatee's  enjoyment  to  secure  cer- 
tain objects  for  the  benefit  of  the  legatee,  if  the  objects  iafl, 
the  absolute  gift  prevails  (s). 
PooeHioii.  §  S^3«  ^  possession  under  a  devise  is  not  necessary  to 

its  validity,  so  neither  is  it  necessary  that  the  legatee  should 
be  capable  of  assenting  to  it.  Therefore,  a  bequest  in  £avoar 
of  an  idiot  or  an  infant  will  be  valid.  And  so  it  will  be  in 
any  other  case,  although  the  legatee  would  have  been  in- 
capable of  inheriting  from  some  personal  disability  (a). 

(«)  AnU,  §  866.    Lalluhhai  v.  Mahkuvarhai,  s'Bom.  888. 
(y)  PearlcB  v.  Matelsy,  L.  R.  6  app.  Oft.  714. 
(ii  Adminiitrator.Oisnm'al  of  Bengal  w.  Apear,  8  Cat  668. 
(a)  Kooldehnarain  ? .  1ft.  Wooma,  Manh.  867. 


CHAPTER    XIL 

RKLiaiOUS   AND  CHARITABLI   IMD0WM1MT8. 

§  369.  GiPTS  for  religious  and  charitable  purposes  were  Btligiooigifu 
naturally  favoured  by  the  BrahmanSi  as  they  are  everywhere 
by  the  priesfcly  class.  Sancha  lays  down  the  general  prin- 
ciple that  "  wealth  was  conferred  for  the  sake  of  defraying 
sacrifices"  (a).  Gifts  for  religious  purposes  are  made  by 
Katyayana  an  exception  to  the  rule  that  gifts  are  void  when 
made  by  a  roan  who  is  afflicted  with  disease  and  the  like, 
and  he  says  that  if  the  donor  dies  without  giving  effect  to 
his  intention,  his  son  shall  be  compelled  to  deliver  it  (6). 
This  is  an  exception  to  the  rule  that  a  gift  is  invalid  without 
delivery  of  possession.  The  Bengal  pandits  state  that  this 
principle  applies  even  against  a  son  under  the  Mitakshara 
law,  though  his  assent  would  be  indispensable  if  the  gift 
was  for  a  secular  object ;  they  seem,  however,  to  limit  the 
application  of  the  rulo  to  a  gift  of  a  small  portion  of  the 
land  (c).  In  Western  India  grants  of  this  nature  have  been 
held  valid;  even  when  made  by  a  widow,  of  land  which 
descended  to  her  from  her  husband,  and  to  the  prejudice  of 
her  husband's  mnlo  heirs  (d).  And  so  a  grant  by  a  man  to 
his  family  priests,  to  take  effect  after  the  life  estate  of  his 
widow,  was  decided  to  be  good  {e), 

§  300.  The  principle  that  such  gifts  can  be  enforced  against 
the  douor*8  heirs,  would  naturally  slide  into  a  practice  of 
making  them  by  will  (§  337).     It  is  probable  that  as  Brah-    li^«Mbf  wOL 
manical   ncutenesn  favoured  family   partition  as  a  means  of 
multiplying  family  ceremonies,  so  it  fostered  the  testamentary 


(a)  8  Dig.  481. 

(6)  S  Diff  t)0.   S^Mdnnji.  SSIj  Vjm«i,Sntr  19D(  lfiUk«bart»l  l»{t7.tS. 

(r)  S«^<*  futwnh,  Oopnl  Chnnd  w.  liabu  Kun%car,  t.  6  S.  D.  t4  (89)  t  MiUk- 
•hftni    1.  §  28 

{d)  Ju'jj^i-rnti  r.  /Vodiiiiirur,  I  Bor  8M  T'^'flJ J  Kupoor  w.  S#niJb'iim,  ih.  406 
f^l8]  ;  lilt  u^  Vmhn^hunk^r  r.  TfxAjntam,  1  Bor.  400  [44S]  {  Mukalukmm  ir. 
Krtj^i»h->duf,  3  n^r   fiio  [^57]  ;   lUinMnund  f.   RAmki**en,  I  M.  Dig.  fuiwab. 


»t  p.  117      8<o  to<.,  j.o.f,  S  ^i2 
('•)  Kethonr  T.  Ml,  Kami 


oontrm*.  t  Dor.  814  [846.] 

61 


4f02  BELiaiOUS   AND  OHABITABLB  SND0WHBNT8. 

power  as  a  mode  of  directing  property  to  religious  uses,  afc 
a  time  when  the  owner  was  becoming  indifferent  to  its 
secular  application.  Many  of  the  wills  held  valid  in  the 
Supreme  Court  of  Calcutta  have  been  remarkable  for  the 
large  amounts  they  disposed  of  for  religions  purposes  (/)•  In 
one  case  arising  out  of  Qokulchunder  OatformaVs  will,  where 
practically  the  whole  property  had  been  assigned  for  the 
use  of  an  idol,  the  Court  declared  the  will  proredi  but 
wholly  inoperative,  except  as  regards  a  legacy  to  the  step- 
mother of  the  testator  (^).  Sir  F.  MacNaghten  suggests 
that  the  will  might  properly  have  been  oanoelledj  as*  upon 
its  face,  the  production  of  a  madman.  No  reason  oan  be 
offered  why  such  a  will  should  be  set  aside  in  Bengal,  merely 
because  the  whole  property  was  devoted  to  religions  objeots* 
In  the  case  of  Radhabullubh  Tagore  v.  Qapemnohun  Tagor$, 
which  was  decided  in  Calcutta  the  very  next  year  (181  l)j 
the  right  of  a  Hindu  so  to  apply  the  whole  of  his  property* 
seems  to  have  been  admitted  {h). 
Bapeniiiioiii  §  S61.  The  English  law,    which    forbids  bequests  for 


U^eo?    ^^'       superstitious  uses,  docs  not  apply  to  grants  of  this  bharactar 

in  India,  even  in  the  Presidency  Towns  (i),  and  such  grants 
have  been  repeatedly  enforced  by  the  Privy  Council  (i). 
Nor  are  they  invalid  for  transgressing  against  the  mlo 
which   forbids  the   creation    of  perpetuities.     ''  It  being 

nor  perp«taitief.  assumed  to  be  a  principle  of  Hindu  law  that  a  gift  can  be 

made  to  an  idol,  which  is  a  caput  moriuum,  and  incapable 
of  alienating,  you  cannot  break  in  upon  that  principle  by 
engrafting  upon  it  the  English  law  of  perpetuities  (i)."     In 

Colourable  fact  both  the  cases  in  which  the  Bengal  Hiffh  Court  in  1869 

religioui  °  ° 

endowment.  '• . . , 

(/)  F.  HaoN.  ft23,88l,  880-^47,S40,  S50.  871;  Ramtonoor,  Bam^apal,! 
Kn.  246.  The  Mine  thing  woa  romarked  br  Sir  Thanuu  8irang9  m  a  tetoM 
in  tbe  wilU  made  by  Hindui  in  Madraa.    8  Btra.  U.  L.  458. 

(a)  F.  MaoN.  820.  Appx.  68. 

(M  F.  MacN.886. 

(i)  Das  MtrcM  v.  Ootids,  2  Uyde,  66 ;  Andr^wg  y.  Jaahim^  %  B.  L.  B.  (O.  0. 
J.)  148 ;  Jitdah  ▼.  Judah,  6  B.  L.  B.  438;  Khu$alehand  t.  ifoiUuUiim W.  IS 
Bom.  H.  0.  214.  ' 

(fc)  ^mionoo  ▼.  Hamgopal,  1  Kn.  246 ;  Jmoun  w.  Shah  IfiifriTooif  Jetii,  S 
M.  I.  A.  8iM);  8.  0.  6  Suth.  (P.  0.)  8;  Sonatun  Buiaek  v.  JugguUovndrmiB 
M.I.  A.  66 ;  Juggutmohini  w.  Mi.  Sokhe&money,  14  M.  I.  A.  ^t  8.  0.  10  B. 
L.  R.  19;  8.  0.  17Sutb.  41.  * 

(0  Per  Markby,  J.,  Kamaru  Asema  v.  Kuinara  Krithna,  2  B.  L.  B.  (O.  0. 
J.)  p.  47- 
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set  nsido  the  will  as  creating  secular  estates  of  a  perpetual 
nature,  contained  devises  of  an  equally  perpetual  nature  in 
favour  of  idols,  which  were  supported  (m).  But  where  a 
will,  under  the  form  of  a  devise  for  religious  purposes,  really 
gives  the  beneficial  interest  to  the  devisees,  subject  merely 
to  a  trust  for  the  performance  of  the  religious  purposes,  it 
will  be  governed  by  the  ordinary  Hindu  law.  Any  provi- 
sions for  perpetual  descent,  and  for  restraining  alienation, 
will,  therefore,  be  void.  The  result  will  be  to  set  aside  the 
will,  as  regards  the  descent  of  the  property,  leaving  the 
heirs-at-law  liable  to  keep  up  the  idols,  and  defray  the  pro- 
per expenses  of  the  worship  (n).  A  fortiori  will  tliis  rule 
apply,  where  the  estate  created  is  in  its  nature  secular, 
though  the  motive  for  creating  it  is  religious  (o). 

§  362.  As  an  idol  cannot  itself  hold  lands,  the  practice  is  Tenareiin 
to  vest  the  lands  in  a  trustee  for  the  religions  purpose,  or  to 
impose  upon  the  holder  of  the  lands  a  trust  to  defray  the 
expenses  of  the  worship  {p).  Sometimes  the  donor  is  him- 
self the  trustee.  Such  a  trust  is,  of  course,  valid,  if  perfectly 
created,  though,  being  voluntary,  the  donor  cannot  be  com- 
pelled to  carry  it  out  if  he  has  left  it  imperfect  {q).  But 
the  effect  of  the  transaction  will  differ  materially,  according 
as  the  property  is  absolutely  given  for  the  religious  objecti 
or  merely  burthened  with  a  trust  for  its  support.  And  there 
will  be  a  further  difference  where  the  trust  is  only  an 
apparent,  and  not  a  real  one,  and  where  it  creates  no  righta 
in  any  one  except  the  holder  of  the  fund. 

§  363.  The  last  case  arises  where  the  founder  applies  his  TniftiiDperfMU 
own  property  to  the  creation  of  a  pagoda,  or  any  other  reli- 
gious or  charitable  foundation,  keeping  the  property  itself, 
and  the  control  over  it,  absolutely  in  his  own  hands.  The 
community  may  be  greatly  benefited  by  this  arrangement, 
so  long  as  it  lasts,  but  its  continuance  is  entirely  at  his  own 
pleasure.     It  is  like  a  private  chapel  in  a  gentleman's  park, 


(m)  Tngort  r.  Tagore,  A  B.  L.  R.  (O.  C.  J.)  103.  in  the  P.  O.,  0  B.  L.  R.  877 ; 
B.  C.  18  Bntli.  859 ;  Kri»hnaraniani  r.  Ananda,  4  B.  L.  R.  (O.  O.  J.)  881. 
(n)  Prnmotho  t.  Radhika,\4B.    L.  II.  1/5;  Phater,  Damoodar,  8   Bom.  84. 
(o)  Annntha  v.  Nnganiuthu.  4  Mad.  200. 

(p)  See  fiitwah  in  KounUx  Kant  r.  Ram  Unre^,  4  8    D.  190,  (247). 
(9)  Be«  Lewin,  Tnmti,  p.  CI. 
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and  the  &ct  that  the  public  have  been  permitted  to  reftort 
to  it^  will  not  prevent  its  being  closed,  or  palled  down,  pro- 
vided there  has  been  no  dedication  of  it  to  the  public.  It 
will  pass  equally  unencumbered  to  his  heirs,  or  to  his 
assignees  in  insolvency.  He  may  diminish  the  funds  so 
appropriated  at  pleasure/ or  absolutely  cease  to  apply  them 
to  the  purpose  at  all  (r).  In  short,  the  character  of  the 
property  will  remain  unchanged,  and  its  application  will  be 
at  his  own  discretion. 

Another  state  of  things  arises  where  land  or  other  pro* 
perty  is  held  in  beneficial  ownership,  subject  merely  to  a 
trust  as  to  paii  of  the  income,  for  the  support  of  soma  reli* 
gious  endowment.  Here  again  the  land  descends  and  is 
alienable,  and  partible  («),  in  the  ordinary  way,  the  only 
difference  being  that  it  passes  with  the  charge  upon  it  (t). 

The  remaining  case  is  the  one  first  named,  where  the 
whole  property  is  devoted,  absolutely  and  in  perpetuity,  to 
the  religious  purposes.  Here,  of  course,  the  trustee  has  no 
beneficial  interest  in  the  property,  beyond  what  be  is  given 
by  the  express  terms  of  the  trust.  He  cannot  encumber  or 
dispose  of  it  for  his  own  personal  benefit,  nor  can  it  be  taken 
in  execution  for  his  personal  debt.  Bi)t  be  may  do  any  aot 
which  is  necessary  or  beneficial,  in  the  same  manner  aod  to 
the  same  degree  as  would  be  allowable  in  the  case  of  the 
manager  of  an  infant  heir.  He  may,  within  those  limits, 
incur  debts,  mortgage  and  alien  the  property,  and  bind  it  by 
judgments  properly  obtained  against  him  (u).     And  he  may 


(r)  Howard  t.  Pe$towi,  Perry,  O.  0.  685  iVtnkataehMamiah  t.  P.  Naraii^ 
anah,  Mad.  Dec.  of  186S,  104:  S.  0.  Mad.  Dec.  1854,  100;  OhmnmanthtMi  ?. 
Iftfyene,  Mad.  Deo.  of  1869,  00 }  2  W.  MaoN.  108 ;  3r<no$o<md§ru  t.  Luehmm 
Ko<mware$,  in  the  P.  C,  16  B.  L.  B.  176,  (note)  i  8.  0.  SO  Bath.  Od  i  IMroot  v. 
Natoah  8yud,  16  B.  L.  B.  107,  affirmed  in  P.  0.  8  OaL  8Si  |  iSud  iMm«ii«,  Aikiar 
T.  Delroo9. 

(«)  Ram  Coomar  ▼.  Jog$nd§i\  4  Gal.  66. 

(t)  Mahaiah  w.  Mirdad,  6  8.  D.  968  (818),  approTOd  by  P.  0..  16 B.  L.  B.  bl  178 1 
tup  note  (  r )  Fulioo  ▼■  BhwrrtU,  10  Bath.  2dO  i  Batoo  y.  JTieW,  18  Bvlh.  S00| 
Sonatun  Byiack  t.  Jugguisoondrts,  8  M.  I.  A.  66. 

(«)  Proaunno  ▼.  Qotah,  2  I.  A.  146;  8.  0. 14  B.  L.  B.  450 ;  Konwwrw,  JUm. 
ehund^r,  4  I.  A.  52 ;  8.  C;.  2  Oal.  841 ;  Kalee  ChMrn  t.  BungthM,  16  Bath.  S89i 
Khutalchand  v.  Kahtidevgiri,  12  Bom.  H.  0.  214 ;  Fearwdo  y.  Jfofcometf.  18 
Sath.  75.  In  Bomhav  it  hoa  been  hvld  that  althongh  the  ronto  of  a  reUnoat 
endowmont  tnay  be  alienated,  the  eorpui  of  the  property  ie  abeolately  laaMa- 
able ;  Narayan  v.  Chintaman,  5  Bom.  888.  Thie  i«  no  douDt  the  geMnl  ralti  bat 
•ee  per  cunam,  4  I.  A.  p.  62. 
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leaso  out  the  property  in  tbe  nsnal  manner^  but  he  cannot 
create  any  other  than  proper  derivative  tenures  and  estates 
conformable  to  usage ;  nor  can  he  make  a  lease,  or  any  other 
arrangement  which  will  bind  his  successor,  unless  the  neces- 
sity for  the  transaction  is  completely  established  (r). 

§  S6i,  The  devolution  of  the  trust,  upon  the  deatb  or  DeTolntion  of 
default  of  each  trustee,  depends  upon  the  terms  upon  wbich 
it  was  created,  or  the  usage  of  each  particular  institution, 
where  no  express  trust-deed  exists  (w).  Where  nothing  is 
said  in  the  grant  as  to  the  succession,  the  right  of  manage- 
ment passes  by  inheritance  to  the  natural  heirs  of  the  doneei 
according  to  the  rule,  that  a  grant  without  words  of  limit- 
ation conveys  an  estate  of  inheritance  («).  The  property 
passes  with  the  office,  and  neither  it  nor  the  management  is 
divisible  among  the  members  of  the  family  (y).  Where  no 
other  arrangement  or  usage  exists,  the  management  may  be 
held  in  turns  by  the  several  heirs  (z).  Sometimes  the  con- 
stitution of  the  body  vests  the  management  in  several,  as 
representing  different  interests,  or  as  a  check  upon  each 
other,  and  any  act  which  alters  such  a  constitution  would  be 
invalid  (a).  Where  the  head  of  a  religions  institution  is 
bound  to  celibacy,  it  is  frequently  the  usage  tbat  he  nomi- 
nates his  successor  by  appointment  during  his  own  lifetime, 
or  by  will  (h).     Sometimes  this  nomination  requires  oonfirm- 

(v)  BadhabuHahh  r.  JtiggutchundeTf  4  8.  D.  161  (193)  {  8hihe$9(mr€§  t. 
Ifnthnnranath,  13  M.  I.  A.  270 ;  8.  0-  18  Snth.  (P.  O.)  18)  Jugq^ifwrw,  RoodrOf 
12  Suth.  200;  TahboonUifa  w.  Koomar,  15  Satii.  2^  ;  Arruth  ir.  Jugqumath^ 
18  Suth.  4.'t9  ;  Mohunt  Durm  t.  Khashee,  20  Bath.  471 1  Bunwar0e  w,  Muddtn, 
21  Ruth.  41. 

(u')  Oreedharee  r.  Nundkishore.  Marsh.  678;  affd.,  11  M.  I.  A.  428  {  8.  0. 

8  Bath.  (P.  0.)  25;  Huttu  Ramalinga  t.  Perianayagum,  1  I.  A.  200.     See 
rarioos  cnnes  colloct^,  1  M.  Dig.  880. 

(r)  ChuUrr  Sein'tf  caJte,  1  8.  D.  180  (239) ;  Venkataehellamiah  v.  P.  Narain- 
apah,  Mnd.  Dec.  of  1858,  104.     Bee  Tagore  ea$€,  4B.  L.  R.   (O.  O.J.)  182; 

9  B.  L.  R  (P.  O.)  305  ;  8.  O.  18  Bath.  859. 

(v)  Jaafar  v.  Aji^  2  Mad.  H.  0.  19;  Kumaratami  r.  Ramalinga,  Mad.  Deo. 
of  \&W,  201. 

(c)  NuhkiJtsen  v.  Hurrischunder^  2  M.  Dig.  146-  Bee  Anundmoy9$  T.  Boy- 
lantnalh,  8  Rnth.  \9Z ;  I^niMoondnr  r.  TarueJCf  19  Suth.  28;  Mitta  Kmnthr, 
Neerunjnn,  14  B.  L.  R.  166;  8.  G  22  Both.  487.  There  ii  nothiov  to  prevent 
a  female  l>eiDg  manager.  Bee  Mootioo  Metnatchy  ▼.  Villoo,  Mad.  Deo.  of  1868, 
186  :  Joy  J)eb  Sunnah  v.  Jfuroputtyf  16  Both.  282.  Bee  Hu»$ain  Bm5m  v. 
Ihutnin  Sherif,  4  Mad.  H.  C.  28  ^  Pnnj&b  Oottomt.  88;  anieai  the  aetoal  die- 
charge  of  epiiitunl  dotiea  !■  required  ;  Afujavar  ?.  Hussain,  8  Mad.  98.  Bpeeial 
cuitorn  in  necessary,  Janokee  r.  Oopaul,  2  Cal.  866. 

(a)  Hajnh  Vurmah  ▼.  Rai-i  Vurmah.4l.  A.  76;  8.  O.  1  Mad.  286. 

(b)  Hoofjly  V.  KtKhnanund,  8.  D.  of  1848,  268;  8o€bramaneyar,Arocmooga, 
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ation  by  the  members  of  the  religions  body.  Sometimes 
the  right  of  election  is  vested  in  them  (c).  In  no  case  can 
the  trustee  sell  the  right  of  management^  thongh  coupled 
with  the  obligation  to  manage  in  conformity  ¥dth  the  trusts 
annexed  thereto  {d),  nor  is  the  right  saleable  iu  execution 
under  a  decree  (e). 

§  365.  Unless  the  founder  has  reserved  to  himself  some 
special  powers  of  supervision^  removal,  or  nomination^  neither 
he  nor  his  heira  have  any  greater  power  in  this  respect  than 
any  other  person  who  is  interested  in  the  trust  (/).  And 
such  powers^  when  reserved^  must  be  strictly  followed  (g). 
But  where  the  succession  to  the  office  of  trustee  lias  wholly 
failed,  it  has  been  held  that  the  right  of  management  reverts 
to  the  heirs  of  the  founder  (h). 

A  trust  for  religious  purposes,  if  once  lawfully  and  com- 
pletely created,  is  of  course  irrevocable  ({).  The  beneficial 
ownership  cannot,  under  any  circumstances,  revert  to  the 
founder  or  his  family.  If  any  failure  iu  the  objects  of  the 
trusts  takes  place,  the  only  suit  which  he  can  bring  is  to 
have  the  funds  applied  to  their  original  purpose,  or  to  one  of 
a  similar  character  (k). 


Mftd.  Dec.  of  1858,  S3  ;  Qreedharee  t.  Nundkishor$,  11  M.  I.  A.  406;  8.  0. 
8  Satb.  (P.  0.)  25. 

(e)  Mohuni  Oopal  r.  Kerparam,  S.  D.  of  1860,  S50;  Narainy.  Brindahmm, 
2  8.  D.  151  (11)2);  Gogsain  v.  Bissessur,  19  8utb.  216;  Madho  y.  Kamia, 
1  All.  539. 

(d)  Raiah  Vurmah  ▼.  liavi  Vurmah,  4 1.  A.  76;  &  0.  1  Mad.  266,  Ofer-ruling 
Eagunada  ▼.  Ohinnappa,  4  Mad.  Ker.  Reg.  109. 

(«)  Durga  ▼.  Chanchal,  4  All.  81. 

(/)  Teertaruppa  ▼.  Soonderajien,  Mad.  Deo.  of  1851,  57 ;  LutehtMe  v.  Book' 
mafiM,  Mad.  Deo.  of  1857,  152. 


(a)  Advocate- General  v.  Fatima,  9  Bom.  H.  C.  19. 

(h)  Jai  Bansi  v.  Chattar,  5.  B.  L.  R.  181  ;  S.  O.  18  Sath.  800;  8uh  nomine, 
Peet  KuonuHir  t.  Chuttur  :  but  soe  Act  XX  of  18G3,  (Native  Holtgiooa  Bndow- 
meoU),  Phate  v.  Damodar,  8  Bom.  84  ;  Hoi-i  Daai  v.  8ecy.  of  State.  6  Cal.  228. 

(i)  Jiiggutmohini  v.  Sokheeinoney,  14  M.  I.  A.  289 ;  8.  0.  10  B.  L.  R.  19  ; 
8.  G.  17.  Sutb.  41  ;  Punjab  Cui»toma,  92. 

(it:)  Aluhesh  Chunder  v.  Koyla^ih,  11  8utb.  413;  Reaeut  w.  Abbott,  IS  Bath. 
132 ;  Nam  Narain  v.  Ramoon,  23  8utb.  76  ;  Attv.-Oen.  ▼.  Brodie,  4  M.  I.  A. 
190;  May&r  qf  Lyone  t.  Adv.-Gen.  of  Bengal.  3  I.  A.  82;  8.  O.  26  Bath.  1. 
8ee  Act  XX  of  lb03,  Vanchcowrie  v.  Chumeoolall,  3  Cal.  668.  Brciomokun  v. 
Hurrolull,  5  Cal.  700 ;  aoe  as  to  auita  bv  devotees  or  othen  interested  in  Reli* 
gioQi  truttt;  Radhabai  y.Chimnaji,  8  Bom.  27  ;  Vhadphale  ▼.  Gurav,  6  Bam, 
122.  As  to  suits  by  or  witb  the  permission  of  tbe  Advocate-Oeneral.  M6  CifU. 
Pro.  Code  X  of  15/7,  ■•  539,  XlY  of  1862,  s.  589.  As  to  suits  for  tbe  reoMvml 
of  tbe  trustee  on  tbe  ground  of  improper  conduct,  see  Mohun  ? .  Lutehmun, 
0  Cal.  11. 


CHAPTER    XIII. 


DENAMI   TRANSACTIONS. 


§  366.  Thkrb  probably  is  no  country  in  the  world  except  Origin  of 
India^  where  it  would  be  necessary  to  write  a  chapter  "  On 
the  practice  of  putting  property  iuto  a  false  name."  Yet  this 
is  the  h'teral  explanation  of  a  Benami  transaction,  and  such 
transactions  are  so  common  as  to  have  given  rise  to  a  very 
considerable  body  of  decisions.  Sir  George  Campbell  says 
of  the  Benami  system^  ''  The  most  respectable  man  feels 
that  if  he  has  not  need  to  cheat  any  one  at  present^  he  may 
some  day  have  occasion  to  do  so^  and  it  is  the  custom  of  the 
country.  So  ho  puts  his  estate  in  the  name  of  his  wife's 
grandmother,  under  a  secret  trust.  If  he  is  pressed  by 
creditors  or  by  opposing  suitors,  it  is  not  his.  If  his  wife's 
grandmother  plays  him  false,  he  brings  a  suit  to  declare  the 
trust  (a)."  In  many  cases,  however,  the  object  of  masking 
(he  real  ownership  was  not  to  prepare  the  means  of  fainre 
fraud,  but  to  avoid  personal  annoyance  and  oppression  by 
providing  an  ostensible  owner  who  might  appear  in  Court, 
and  before  the  Government  officials,  to  represent  the  estate. 
In  some  instances  the  practice  can  only  be  acc6unted  for  by 
that  mysterious  desire  which  exists  in  the  native  mind,  to 
make  overy  transaction  seem  different  from  what  it  really 
is.  Whatever  bo  the  origin  of  it,  the  custom  of  vestiiig 
property  in  a  fictitious  owner,  known  as  the  Benamidar,  has 
been  long  since  recognized  by  the  Courts  of  India,  and  by 
the  Privy  Council.  Even  the  familiar  principle  that  a  tenant 
cannot  dispute  his  landlord's  title  has  been  made  to  yield  to 
its  influence.  A  tenant,  when  sued  for  rent  due  to  bis  lessor, 
has  been   allowed  to  prove   that  the   person   from  whom, 


(a)  Bystoms  of  Land  Teoarf ,  181. 
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Dominally^  he  accopted  a  leaso^  waa  only  a  Benaiaidar  for  a 
third  person^  to  whom  the  rent  was  really  due  {I).  And 
conversely,  where  a  landlord  had  accepted  rent  continuoosly 
from  persons  in  whose  name  a  lease  had  been  taken  for  the 
benefit  of  their  husbands^  when  the  Benamidars  wei*e  unable 
to  pay,  he  was  allowed  to  sue  the  persons  really  interested 
in  the  lease  (c). 

§  867.  Of  course,  the  law  of  Benami  is  in  no  sense  a  branch 
of  Hindu  law.  It  is  merely  a  deduction  from  the  well-known 
principle  of  equity,  that  where  there  is  a  purchase  by  A.  in 
the  name  of  B.,  there  is  a  resulting  trust  of  the  whole  to  A. ; 
and  where  there  is  a  voluntary  conveyance  by  A.  to  B.,  and 
no  trust  is  declared,  or  only  a  trust  as  to  part,  that  there  is 
a  similar  resulting  trust  in  favour  of  the  grantor  as  to  the 
whole,  or  as  to  the  residue,  as  the  case  may  be,  unless  it  can 
be  made  out  that  an  actual  gift  was  intended  (d).  In  the 
English  Courts  an  exception  is  made  to  this  rule,  where  the 
person  in  whose  name  the  conveyance  is  taken  or  made  is  a 
child  of  the  real  owner  ;  when  the  transaction  is  presumed 
to  have  been  made  by  way  of  advancement  to  him.  But 
this  exception  has  not  been  admitted  in  India.  There  the 
rule  is  well  established,  that  in  all  cases  of  asserted  Benami 
the  true  criterion  is  to  ascertain  from  whose  funds  the  pur- 
chase-money proceeded.  Whether  the  nominal  owner  be  a 
child  or  a  stranger,  a  purchase  made  with  the  money  of 
another  is  prima  facie  assumed  to  be  made  for  the  benefit  of 
that  other  {e).  It  has  been  suggested,  that  where  a  con- 
veyance was  taken  by  a  Hindu  in  the  name  of  a  daughter, 
the  probability  that  it  was  intended  as  an  advancement 
would  be  much  stronger  than  if  it  were  taken  in  the  name 
of  a  son  ;  **  for  in  a  Hindu  joint-family  the  son's  holdings 
would  always  remain  part  of  the  common  stock,  whereas  the 
daughters  would,  on  their  marriage,  necessarily  be  sepa- 
rated'^ (/).     But  the  existence  of  any  distinction  of  Uiis 

(6)  Dontelle  ▼.  Kedamath,  7  B.  L.  B.  720;  8.  0. 16  Buth.  180. 

(c)  Debnath  ▼.  Oudadhur,  18  Satb.  132. 

(d)  Lewin,  Truits,  127,  144.    Act  II  of  1882,  u.  81,  82  [TniaUI. 

(0)  Oopeekrist  v.  Uungapersaud,  6M.  I.  A.  63 :  Ifoiuvif  iSayyua ?.  Mi.  Mghm^ 
13  M.  I.  A.  232;  8.  O.  13  Suth.  (P.  0.)  1 ;  Bmessur^.  Lwhm4$sur,  ^  I.  A. 
23  ;  8  O.  6  0.  L.  K.  477. 

(/)  Ohhoy  Chum  ?.  Punchanun,  Manb.  561. 
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sort  was  denied  in  a  much  later  case  by  Mr.  JusUoe  MiUer. 
He  said^  "  So  far  as  the  ordinary  and  nstial  oonrse  of  things 
18  concerned^  the  practice  of  making  benami  porohases  in 
the  names  of  female  members  of  joint  nndivided  Hindu 
families  is  just  as  much  rife  in  this  oonntry,  as  that  of 
making  such  purchases  in  the  names  of  male  members''  (g). 

Of  cour8e>  the  assertion  that  a  transaction  is  not  really  Sliloi  proof. 
what  it  professes  to  be,  is  one  that  will  be  regarded  by  the 
Courts  with  great  suspicion,  and  must  be  strictly  made  out 
by  evidence  (h).  But  when  the  origin  of  the  purchase- 
money  is  once  made  out,  the  subsequent  acts  done  in  the 
name  of  the  nominal  owner  will  be  explained  by  reference 
to  the  real  nature  of  the  transaction.  The  same  moUre 
which  dictated  an  ostensible  ownership,  would  naturally 
dictate  an  apparent  course  of  dealing  in  accordance  with 
such  ownership  (t). 

§  368.  Where  a  transaction  is  once  made  out  to  be  Benamij  "^^j[^^  ^ 
the  Courts  of  India,  which  are  bound  to  decide  according  to 
equity  and  good  conscience,  will  deal  with  it  in  the  same 
manner  as  it  would  be  treated  by  an  English  Court  of  Bquity 
{k).  The  principle  is  that  effect  will  be  given  to  the  real  and 
not  to  the  nominal  title,  unless  the  result  of  doing  so  would 
be  to  violate  the  provisions  of  a  statute,  or  to  work  a  fraud 
upon  innocent  persons.  For  instance,  the  real  may  sua  the 
ostensible  owner  to  establish  his  title,  or  to  recover  posses- 
sion {I) ;  and  conversely,  if  the  benamidar  attempts  to  enforoe 
his  apparent  title  ag^nst  the  beneficial  owner,  the  latter 
may  establish  the  real  nature  of  the  transaction  by  way  of 
defence  (m).  Similarly,  creditors  who  are  enforcing  their 
claims  against  the  property  of  the  real  owner,  will  have 
exactly  the  same  rights  against  his  property  held  benami 


(a)  CT^iifui^  Nath  w.  Krido,  16  Bulb.  8B7. 

(k)  Sr$emanehundtr  v.  GopauUhund^Tt  11 II.  I.  A.  tS j  8.  0.  7  8«lk.  (P.  0.1 
10  I  AMimui  V.  Hurdwaree.  IS  H.  I.  A.  aSBj  &  0. 14  8«lk.  (P.  O.)  Mi  Jto 
Bnicih  V.  Fnkeeroodeen,  14  H.  I.  A.  tS4  s  8.  0.  S  B.  L.  R.  4SS.  Onl  Mmm 
H  111(1101611 1  Palaniyappa  w.  Armmmgwn^  S  Mod.  H.  0.  16 1  Tammtmm  ▼• 
SMbnar/i,  GSath.  191. 

(•)  B^H>e4  Nyam\U  v.  Ftud  HoMuin,  8.  D.  of  1S60.  lISi  JMot  ▼.  MmImiI. 
SI  Both.  267. 

{k)  Krparte  KahundoM,  6  Bom.  164. 

H)  Thukrain  v.  Onvemmtni,  14  M.  L  A.  Ill 

(m)  |{<iiii<ifii«<^ra.T.  Mahtitundmr,  in  Ibt  P.  0.»  IS  B.  L.  R.  4lt. 
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as  if  it  were  in  his  real  name  (n) ;  and  conrersely,  if  they 
seize  this  estate  in  execution  of  a  decree  against  tlie  bena- 
midar,  the  real  owner  will  be  entitled  to  set  aside  the 
execation  (o).  On  the  other  hand>  there  are  variona  statatas 
which  provide  that  in  sales  under  a  decree  of  Oonrt,  or  for 
arrears  of  revenue^  the  certified  purchaser  shall  be  con- 
clusively deemed  to  be  the  real  purchaserj  and  shall  not  be 
liable  to  be  ousted  on  the  ground  that  his  purchase  was 
really  made  on  behalf  of  another  (p).  Such  acts,  of  conrseji 
bar  the  equitable  jurisdiction  of  the  Oourts,  but  they  will  be 
strictly  construed.  Therefore  if  the  real  owner  is  actually 
and  honestly  in  possession^  and  the  benamidar  attempts  to 
oust  him  by  virtue  of  his  nominal  title^  the  statute  will  not 
prevent  the  Courts  from  recognizing  the  unreal  character 
of  his  claim  {q).  And  a  purchase  made  by  the  manager  of 
a  Hindu  family  in  his  own  name^  as  is  usual,  would  not  be 
considered  as  coming  within  the  meaning  of  such  statutes  (r). 
§  369.  Even  independently  of  statutCj  the  Courts  will 
not  enforce  the  rights  of  a  real  owner  where  they  would 
operate  to  defraud  innocent  persons.  Quo  familiar  instance 
occurs^  where  the  benamidar  has  sold  or  mortgaged  the 
property  of  which  he  is  the  ostensible  owner,  for  value,  to 
persons  who  had  no  knowledge  that  he  was  not  the  real 
owner.  '^  If  property  is  purchased  in  the  name  of  a  benamidar, 
and  all  the  indicia  of  ownership  are  placed  in  his  hands, 
the  true  owner  can  only  get  rid  of  the  effect  of  an  alienation 
by  the  benamidar^  by  showing  that  it  was  made  without 
his  own  acquiescencei  and  that  the  purchaser  took  with 
notice  of  that  fact''  («).    But,  of  course,  notice  of  the  trust 


in)  Mu9adt9  v.  IfMrxa,  6  M.  I.  A.  27 1  H9mangin0e  t.  Jog^ndro,  IS  Both. 
Qopi  ▼.  MarkandSt  8  Bom.  SO. 

Co)  Tara  Soanduree  v.  Ocjul,  14  Bath.  111. 

Ip)  Bee  Act  VIII  of  1859,  i.  260  (Old  OivU  Procadara  God«)  t  Z  of  ISTT. 
8.  817  (Ditto)  I  Act  XIV  of  1882,  •.  317  (New  OivU  Prootdnra  Ood«) j  A«i  I  of 
1846,  t.  21  (Beogal^Bevenao  Solo)  j  Act  XI  of  1860,  •.  86  (BongU— Zoaifadsiy 
Revenue  Sale). 

(a)  Buhum  ▼.  Lalla  Buhooree,  14  M.  I.  A.  406 ;  B.  0.  18  Both.  |67l  Ldkkm 
▼.  Kalypuddo,  2  I.  A.  164. 

(r)  Bee  Tundun  v.  Pokh  Narain,  6  B.  L.  B.  646 1  B.  0. 18  Bath.  847 1  Boih 
Singh  v.  Qune$h,  in  P.  0.  12  B.  L.  R.  817  S  S.  0.  10  Bntb.  866. 

(«)  Per  Ph§art  J.^Bhuawan  ▼.  UpoocK,  10  Both.  186.  Bee  noatroM  omm, 
RackhaldosM  v.  Bindoo,  Marsh.  203$  Obhoy  v.  Panchanun,  t6.,  664 1  KMyDou 
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may  be  implied  as  well  as  express,  and  if  a  man  deals  with 
another  who  is  not  in  possession,  or  who  is  unable  to  prodace 
the  proper  documents  of  title,  these  facts  may  amount  to 
notice  which  will  make  his  transaction  be  subject  to  the 
real  state  of  the  title  of  the  person  with  whom  he  deals  (I). 
In  such  cases  there  is  no  deliberate  intention  on  the  part  of 
the  real  owner  to  commit  a  fraud  upon  any  one.  But  if  he 
deliberately  places  all  the  means  of  committing  a  fraud  in 
the  hands  of  his  benamidar,  Equity  will  not  allow  him  to 
assert  his  title  to  the  detriment  of  a  person  who  has  actually 
been  defrauded. 

§  370.  A  still  stronger  case  is  that  in  which  property  has  Fnwdi  upon 
been  placed  in  a  false  name,  for  the  express  purpose  of 
shielding  it  from  creditors.  As  against  them,  of  course,  the 
transaction  is  wholly  invalid  (§  368).  But  a  very  common 
form  of  proceeding  is  for  the  real  owner  to  sue  the  benami- 
dar,  or  to  resist  an  action  by  the  benamidar,  alleging,  or  the 
evidence  making  out,  that  the  sale  was  a  merely  colourable 
one,  made  for  the  express  purpose  of  defrauding  creditors. 
In  other  words,  the  party  admits  that  he  has  apparently 
transferred  his  property  to  another  to  effect  a  fraud,  but 
asks  to  have  his  act  undone,  now  that  the  object  of  the 
fraud  is  carried  out.  The  rule  was  for  some  time  consider- 
ed to  be,  that  where  this  state  of  things  was  made  out,  the 
Court  would  invariably  refuse  relief,  and  would  leave  the 
parties  to  the  consequences  of  their  own  misconduct;  dis- 
missing the  plaint,  when  the  suit  was  brought  by  the  real 
owner  to  get  back  possession  of  his  property  (u),  and  refus- 
ing to  listen  to  the  defence,  when  he  set  it  up  in  opposition 
to  the  person  whom  he  had  invested  with  the  legal  title  (t;). 

T.  Qohind^  ib.f  669 :  Rennie  ▼.  Ounganarain,  3  Sath.  lOi  Nuiuiun  t.  TayUr,  & 
Bath.  87  :  Brnjonath  ▼.  Koylash,  9  Bath.  508  ;  NidtiM  r.  Biuo.  84  Sath.  79. 

(0  Hakeem  w.  Beejoy,  22  Sath.  8}  Mancharji  r.  Kongaeoo,  6  Bom.  H.  O.  (O. 
C.  J.)  69. 

(tt)  Ramindur  ▼.  Roopnarain.  2  8.  D.  118  (140) ;  RouBhun  t.  CoHUetor  <^  My* 
mensirxgK  S.  D.  of  1816,  120 ;  BHmho  w.  Ram  Dolub,  8.  D.  of  1840,  S7«|  Ay- 
narain  ▼.  Jugunnath,  8.  D.  of  1861,  774 ;  Koonjee  v.  Jankee.  8.  D.  of  186S,  888  i 
Bhowanny  ▼.  Purem,  8  D.  of  1858,  639 :  Ramsoonder  t.  Anundnath,  8.  D.  of 
1856,  542  :  Hnrry  Bunker  r.  Kali,  Rath,  for  1864,  266  t  Alokeoondry  v.  Horo,  6 
8ath.  287 ;  Keshuh  ▼.  Vyasmonee,  7  Sath.  118 1  per  curiam,  Aaimut  t.  Hurd' 
waree,  13  M.  I.  A.  402 ;  8.  O.  14  8ath.  (P.  G)  14}  fiuitMrnani  ▼.  Mahrnidra- 
naih,  4  B.  L.  R.  (P.  C)  28.  » ;  8.  0.  18  Sath.  (P.  C.)  14. 

iv)  Obhnychurn  r.  Treelochun,  8.  D.  of  1869,  1689 1  Ram  LaU  ▼.  Kiihen,  8.  D. 
of  1860,  i.  436 ;  p«r  curiam,  Ramanurga  ▼.  Mahatundur,  IS  B.  L.  R.  (P.  C.)  488. 
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Fnndi  upon 
creditor!. 


PriDciple  of 
decUioQ- 


And  persona  who  take  under  the  real  owner^  wlieiher  oi 
heirs  or  as  purchasers^  were  treated  in  exactly  the  same 
manner  as  he  was  {w).  On  the  other  hand^  a  contrary  doo- 
trine  was  laid  down  in  more  recent  cases.  In  the  first  of 
these  the  plaintiff  claimed  registration  of  title  as  yendee  of 
certain  parties^  whom  the  defendant  asserted  to  have  been 
merely  benamidars  for  her^  she  being  actoally  in  possession* 
The  sale  by  the  benamidars  was  found  to  be  without  consider- 
ation. It  appeared^  however^  that  in  a  former  suit,  to 
which  the  defendant  and  the  benamidars  were  all  parties, 
she  had  maintained  that  the  latter  were  the  real  owners.  It 
was  also  found  that  the  property  had  been  placed  in  the 
name  of  the  benamidars  by  the  defendant's  late  husband 
for  the  purpose  of  defrauding  his  creditors.  On  these  two 
grounds  the  Judge  held  that  the  defendant  could  not  now 
rely  on  the  real  state,  of  the  title.  The  High  Court  of  Ben- 
gal reversed  his  judgment  on  both  points.  On  the  latter 
point,  Oonch,  G.  J.,  said:  ''In  many  of  these  cases,  the 
object  of  a  benami  transaction  is  to  obtain  what  may  be 
called  a  shiold  agoiii&t  a  creditor ;  but  notwithstanding  this 
the  parties  are  not  precluded  from  showing  that  it  was  not 
intended  that  the  property  should  pass  by  the  instrument 
creating  the  benami>  and  that  in  truth  it  still  remained  in 
the  person  who  professed  to  part  with  it.''  He  then  refer* 
red  to  English  decisions,  and  proceeded,  ''Although,  no 
doubt,  it  is  improper  that  transactions  of  this  kind  should 
be  entered  into  for  the  purpose  of  defeating  creditors,  yet 
the  real  nature  of  the  transaction  is  what  is  to  be  discoyer- 

•  

ed,  the  real  rights  of  the  parties.  If  the  Courts  were  to  hold 
that  persons  were  concluded  under  such  circumstances,  they 
would  be  assisting  in  a  fraud,  for  they  would  be  giving  the 
estate  to  a  peraon  when  it  was  never  intended  that  he  should 
have  it"  (x) . 

§  371.  Possibly  the  real  rule  is  something  intermediate 


{w)  Luekhte  t.  Taramonee,  8  Saih  92 ;  Purikh§et  f.  Raiha  Kikhtn,  i6.  Itli 
Kaltenath  v.  Doyal  Kri$to,  13  Suih.  87. 

(s)  Sretmutiy  Jk/bia  v.  Bimola,  21  Saih.  422,  foUowed  Qcpmnatk  v.  Jodoo, 
2S  Sutb.  42 :  Bukunt  v.  Oohoollah,  24  Bath.  881.  Sec.  too,  Birj  Mohun  v.  Ami 
Nwiingh,  4  8.  i>.  841  (485) ;  Param  v.  Lalji,  1  AU.  408. 
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between  that  wbich  was  laid  down  broadly  in  this  last  case> 
and  in  those  which  it  appears  to  over-rule.  Where  a  trans- 
action is  once  made  out  to  be  a  mere  benami,  it  is  evident 
that  the  benamidar  absolutely  disappears  from  the  title. 
His  name  is  simply  an  alias  for  that  of  the  person  benefici- 
ally interested.  The  fact  that  A.  has  assumed  the  name  of 
B.  in  order  to  cheat  X.,  can  be  no  reason  whatever  why  a  Hai  fnuia  r»e 
Court  should  assist  orpermit  B.  to  cheat  A.  But  if  A.  re-  tion!"  "" 
quires  the  help  of  the  Court  to  get  tlie  estate  back  into  his 
own  possession,  or  to  get  the  title  into  his  own  name,  it  may 
be  very  material  to  consider  whether  A.  has  actually  cheated 
X.  or  not.  If  he  has  done  so  by  means  of  his  alias,  then  it 
has  ceased  to  be  a  mere  mask,  and  has  become  a  reality. 
It  may  be  very  proper  for  a  Court  to  say  that  it  will  not 
allow  him  to  resume  the  individuality,  which  he  has  once 
cast  off  in  order  to  defraud  others.  If,  however,  he  has  not 
defrauded  any  one,  there  can  be  no  reason  why  the  Court 
should  punish  his  intention  by  giving  his  estate  away  to  B., 
whoso  rognory  is  even  more  complicated  than  his  own.  This 
appears  to  be  the  principle  of  the  English  decisions.  For 
instance,  persons  have  been  allowed  to  recover  property 
which  they  had  assigned  away  in  order  to  confer  a  parlia- 
mentary qualification  upon  a  friend,  who  never  sat  in  parlia- 
ment ;  or  in  order  to  avoid  serving  in  the  office  of  a  sheriff, 
whore  they  ultimately  paid  the  fine,  instead  of  pleading  that 
they  had  no  property  in  the  country ;  or  where  they  had 
intended  to  defraud  creditors,  who  in  fact  were  never 
injured  (y) ;  or  in  order  to  avoid  the  effects  of  a  conviction 
for  a  felony,  which  the  grantor  supposed  he  had  committed, 
but  which  in  fact  he  had  not,  and  could  not  have  com- 
mitted (;;).  But  where  the  fraudulent  or  illegal  purpose 
has  actually  been  offoctod  by  means  of  the  colourable  g^nt, 
then  the  maxim  applies,  '*  In  pari  delicto  potior  est  conditio 
possidentis, ''     The  Court  will  help  neither  party.     "  Let  the 

(y)  Birch  r.  Dlafjrate,  Amb.  264;  CoUinglon  ▼.  FUtcKer,  2  Atk.  166;  Plata- 
mow  w.  8tfipU,0.  Ooop  260  ;  Young  t.  Peaehey,  2  Atk.  254  »  Bymw  f.  Uughn, 
L  R.  0  Kq.  475  ;  per  Lord  WeUbury,  Tennerd  t.  Tanneti^  L.  B.  S  8«.  A  D.  9; 
Oril  r.  liutrher,  2  Jac.  St  W.  666. 

(t)  Davies  v.  Otty,  95  Beav.  206  j  Manning  ▼.  OiU^  h,\ti,  18  Bq.  486. 
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Original  pnr- 
ohMemadei 
benami. 


InaoUenoy. 


Effect  of 
decreea. 


estate  lie  where  it  falls"  (a).  But  it  was  suggested  by  Lord 
Eldon  that  perhaps  this  rule  would  not  be  enforced  in  ease 
of  one  who  claimed  under  the  settlor^  but  was  himself  noi 
a  party  to  the  illegality  or  fraud  (b).  And  in  order  to  enable 
the  grantee  to  retain  the  property,  he  must  expressly  set  np 
the  illegality  of  the  object,  and  admit  that  he  is  holding 
for  a  different  purpose  from  that  for  which  he  took  the 
property  (c). 

§  872.  Even  before  the  recent  decisionsj  it  was  held  in 
Bengal  that  there  was  nothing  to  prevent  a  man  enforcing 
his  rights  against  a  benamidar,  where  he  had  made  a  new 
purchase,  taking  the  conveyance  in  the  name  of  a  stranger^ 
even  though  he  had  done  so  for  the  purpose  of  preventing 
the  property  from  being  seized  by  creditors.  The  Oonr^  after 
referring  to  the  cases  already  cited,  said, ''  In  this  case  the 
plaintiff  does  not  seek  to  render  void  an  act  done  by  him  in 
fraud,  or,  in  other  words,  to  be  relieved  from  the  etbcfe  of 
his  own  fraudulent  act.  He  simply  sues  to  have  a  legal  act 
enforced,  an  act  legal  in  itself,  though  in  the  present  instanoe 
done  with  a  motive  of  keeping  the  property  out  of  the  reach 
of  his  creditors"  (d).  It  may  also  be  well  to  remember  that 
the  rules  which  govern  benami  transactions  have  no  appU* 
cation  to  the  case  of  gifts  made  in  contemplation  of  insol- 
vency, and  with  the  intention  of  defrauding  creditors  (a). 
Nor  to  cases  in  which  property  has  been  sold  or  handed  over 
to  one  creditor,  in  order  to  defeat  an  expected  execution  by 
another  creditor  (/).  If  the  transfer  is  really  intended  to 
operate,  and  is  not  colourable,  it  is  not  a  benami  transaction. 
Whether  it  is  valid  or  not,  depends  upon  other  considerations. 

§  373.  Decrees  are  conclusive  between  the  parties  both 
as  to  the  rights  declared,  and  as  to  the  character  in  which 


(a)  Duks  qf  Bedford  v.  Coks,  S  Vea.  Sen.  116 1  MuekUUom  ▼.  Bramn^  6  ▼«. 
68  i  Ohaplin  ▼.  Okaplin,  3  P.  W.  288  {  Braekmhwy  w.  Braekmdmrjf,%  lao.  A 
W.  891 ;  Doe  ▼.  BohmrU,  S  B.  A  Aid.  867 ;  Leifin,  08 1  Story,  Bo.  Jv.  I 
Thii  feema  to  be  the  effect  of  the  Indian  Tmata  Act,  II  of  IStt,  f.  64. 


(b)  Lewin,  98:  6  Yea.  68. 

(e)  Haigh  y.  Ka^e.  L.  K.  7  Ch.  469. 

(d)  3uboodra  ▼.  Bikromadit,  8.  D.  of 

(7)  J 
Mad. 


1868,648,648. 


(e)  See  Qnanabhai  v.  Srinavasa,  4  Mad.  H.  0.  84. 

Sankarappa  r.  Kamay)ia,  8  Mad.  H^  0.  281  j   P^UUn  t.  BawaWfif , 


H.  0.  368  i  Tillakchand  v.  Jitamal,  10  Bom.  H.  0.  200. 
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tliey  sue.     It  is  allowable  for  a  third  person,  who  was  not 

on  the  record,  to  come  in  and  show  that  It  suit  was  really 

carried  on  for  bis  benefit  (g).     So,  it  is  allowable  for  a  person 

who  is  on  the  record,  to  show  that  a  suit  was  carried  on 

really  against  a  person  who  was  not  a  party  to  it.     But 

where  judgment  is  given  in  an  apparently  hostile  suit,  it  is 

not  allowable  for  either  party  to  come  in  and  assert  that  the 

fight  was  all  a  sham,  and  for  the  defendant  on  the  record  to 

show,  that  so  far  from  being  really  a  defendant  he  was  the  BentuidAr 

plaintiff,  and  that  so  far  from   judgment  having  been  re-  party. 

covered  against  him,  he  had  really  recovered  jadgment  {h). 

Hence  as  a  general  rule  it  is  desirable,  if  not  necessary,  that 

the  benamidar  should  be  a  party  to  all  suits  which  affect 

the  property  of  which  he  is  the  nominal  owner.     But  this  is 

not  necessary  when  there  is  no  dispute  as  to  his  title  being 

only  apparent  (t). 

(o)  Lachman  ▼.  Patniram,  1  AH.  510. 

(H)  Bhotoahul  ▼.  Rajendro,  18  Saih.  157. 

(t)  Kurreemoniita  t.  Mohahut,  B.  D.  of  1851,  868. 


CHAPTER    XIV. 

MAINTINANCK. 

Peraoui  whoare  ^  374.  Thi  importance  and  extent  of  the  rigbt  of  main- 
tenance necessarily  arises  fi'om  the  theory  of  an  undivided 
family.  Originally^  no  doubt^  no  individual  member  of  the 
family  had  a  right  to  anything  but  maintenance.  This  is  still 
the  law  of  Malabar  (§  217)^  and  the  case  is  much  the  same 
in  an  ordinary  Hindu  family  under  Mitakshara  law  prior  to 
partition  (§  264).  'J'he  head  of  the  undivided  family  is  bound 
to  maintain  its  members^  their  wives  and  their  children; 
to  perform  their  ceremonies,  and  to  defray  the  expenses  of 
their  marriages  (a).  In  other  words^  those  who  would  be 
entitled  to  share  in  the  bulk  of  the  property^  are  entitled  to 
have  all  their  necessary  expenses  paid  out  of  its  income. 
But  the  right  of  maintenance  goes  farther  than  this.  Those 
who  would  be  sharers^  but  for  some  personal  disqualifica- 
tion^ are  also  similarly  entitled  for  themselves  and  their  sons, 
for  their  wives^  if  chaste^  and  for  their  daughters.  As  for 
instance,  those  who  from  some  mental  or  bodily  defect  are 
unable  to  inherit  (b) ;  illegitimate  sons,  when  not  entitled  as 
heirs,  even  though  the  connection  from  which  they  sprung 
may  have  been  adulterous  (c) ;  persons  taken  in  adoption, 
whoso  adoption  has  proved  invalid,  or  who  have  been  de- 
la)  Mann,  is.  S  108}  Narada,  ziii.  §  26—28,  88.  Tkia  right  ia  not  foondad  M 
contract ;  and,  tnerefore,  a  anit  for  miuut«nance,  where  there  ia  no  apeoial  eoa- 
traot,  ii  not  cognisable  by  a  Bmall  Oauae  Court.  Sidlingapa  ▼.  Sidava,  S  Bob. 
6'i4  :  Auaji  t.  Oangabi,  ib.  688. 

{h)  MitaVibara,  ii.  10;  Daya  Bbaga,  v.  §  10,  11 ;  D.  K.  8.  ill.  §  7—17;  V. 
May.,  iv.  11,  §  1—0;  W.  &  B.  848. 

(c)  Mitakahara,  i.   12,   §  8 ;    Muttusamy  t.  Venkataauhha,  (Volteyapooran 

Zemiudary)  2  Mad.  U.  O.  2U3;  qjffirmed  12  M.  I.  A.  203;  8.  C.  2D.  L.  U. 

(P.  C.)  15 ;  8.  0   11  8utb.  (P.  0.)  6  ;  Chuoturya  v.  Sahub  Purhulad,  7  M.  I.  A. 

18;  S.  0.4  Sutb.  (P.  C.)  132;  Rahi  ?.  Oovind.l  liooi.  07 1  Viraramuthi  ?. 

SiiujuraveUi,  1  Mad.  30G. 


MAINTBNANCB.  417 

prived  of  tlieir  fall  rights  by  the  subsequent  birth  of  a 
legitimate  son  (d).  Whether  the  same  privilege  extended 
to  outcasts  and  their  offspring,  is  a  point  upon  wbich  the  P«noiis  wbo  art 
authorities  differ  {e).  Since  Act  XXI  of  1860  (Freedom  "^"•^* 
of  Religion)  it  has  ceased  to  be  a  point  of  any  practical 
importance.  Concubines  also  are  entitled  to  be  main- 
tained, even  though  the  connection  with  them  is  an  adulter- 
ous one  (/).  But  this  liability  only  exists  where  the  con- 
nection was  of  a  permanent  nature,  analogous  to  that  of 
the  female  slaves  who  in  former  times  were  recognized 
members  of  a  man's  family  {g).  A  fortiori  the  widows  of 
the  members  of  the  family  are  so  entitled,  provided  they 
are  chaste,  and  so  long  as  they  lead  a  virtuous  life  {h) ; 
and  the  parents,  including  the  step-mother,  and  mother-in- 
law  (t).  The  sister,  or  step-sister,  is  entitled  to  main- 
tenance until  her  marriage,  and  to  have  her  marriage 
expenses  defrayed.  After  marriage,  her  maintenance  is  a 
charge  upon  her  husband's  family ;  but,  if  they  are  unable 
to  support  her,  she  must  be  provided  for  by  the  family  of 
her  father  (k). 

Misbehaviour,  or   ex-communication  from  caste  on  the 


id)  Mitakfhftnt,  i.  11,  §  28  i  DatU  Ch«adHka,  I  §  16-     8«6  anU.  f  168—106. 
(•)  MiUkabftra,  it.  10,  i  I ;  Oaya  Bbaga,  t.  §  U,  12  j  D.  K.  8.  iii.  S  14—16 1 
v.  MaT.,W.  11,  §10. 
(/)  Mitaktham,  ii.  1,  $  28;  Daya  Bhaga,  zi.  1,  I  48  i  V.  Mar,  W.  8,  I  5  i 

1  Btra.  H.  L.  174 ;  2  W.  MjujN.  119 ;  W  AM.  14P ;  Khemkor  r.  UmiaMhanMar, 
10  Bom.  H.  O.  381 ;   VrandavandoM  w.  Yamuna^  12  Bom.  U.  O.  229. 

(a)  Sikkif,  Vencatasamy^  8  Mad.  H.  0.  144. 

(h)  "  Let  tbem  allow  a  mnintonance  to  bis  women  for  life,  provided  thee* 
pn^erve  ansullied  tbe  bed  of  tbeir  lordt.  Bat  if  tbey  beba?e  otberwite^  th« 
breibrcn  m.iy  resume  tbat  allowance"  (Narado,  xiii.  §  26).  Tbie  text  ie  tatd  by 
Jimnta  Vabana  to  apply  to  women  actniilly  eeponsed  wbo  bave  not  the  rank  of 
wiyee,  but  anotbcr  parage  of  Narada  (cited  8mriti  Cbandrika,  xi.  1,  §  64)  ii 
open  to  no  sacb  objection.  "  Whichever  wife  ^ pafnf )  becomes  a  widow  and 
eontinaes  Tirtnons,  she  is  entiMed  to  be  provided  with  food  and  raiment."  See, 
too.  Smriti  Cbandrika,  xi.  1  §  4/ t  2  W.  MacN.  112;  Muitamnml  t.  Kamakahy, 

2  Mad.  U.  C.  337  ;  per  curiam^  Sinthayee  y.  T/uinailrapudayen,  4  Mad.  U.  C 
185  :  Krru  Kolitany  v.  Moneeram^  13  B.  L.  U.  72,  88  ;  B.  O.  10  Bnth.  667. 
Bnt  see  lionamma  ▼.  Tiniannabhat,  1  Bom.  650,  wbere  it  wai  held  that  snbee- 
qneut  unchastity  did  not  deprive  a  widow  of  a  mere  starving  mainUinasot 
awarded  by  decree,  po.«t,  §  380. 

(0  2  W.  ^LlcN.  118,  118  ;  VV.  A  B  ,  88,  92  ;  per  Norman,  J.,  KhMramani  v. 
Kaihiuath,  2  B.  L.  H.  (A.  (J.  J.)  16;  8.  C  10  Sutb.  (F.  B.)  98  ;  Coopnummal  w. 
Rookmnny,  Mad.  Dec.  of  1855,  238.  Per  curiam,  SavUribai  ▼.  Lwtimibai, 
2  Bom.  597. 

(k)  2  W.  MacN.  118;  W.  k  B.  93. 
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ground  of  misbekaviourj  does  not  of  itself  disentitle  the 
offender  to  maintenance  (I). 
Uow  enforoad.         §  875.  There  is  some  difference  of  opinion  as  to  whether 

the  right  of  maintenance  is  an  absolute  obligation,  whioh 
attaches  itself  upon  certain  persons  by  virtue  of  their  rela- 
tionship to  the  destitute  individual^  or  whether  it  is  merely 
a  claim  upon  the  property  of  those  who  hold  it,  by  virtue  of 
their  possession  of  the  property.  It  is  stated  in  a  text 
ascribed  to  Mann,  that ''  A  mother  and  a  father  in  their  old 
age,  a  virtuous  wife,  and  an  infant  son,  must  be  maintained, 
<even  though  doing  an  hundred  times  that  which  oaght 
Natare  an4  not  to  be  done''  (m).  So  the  Mitakshara  lays  down  thai 
^xtonfc  of  obiiga-  a  Y^here  there  may  be  no  property  but  what  has  been  self- 
acquired,  the  only  persons  whose  maintenance  out  of  snoh 
property  is  imperative  are  aged  parents,  wife,  and  minor 
children"  {n).  The  Smriti  Ghandrika  also  expressly  states 
that  the  obligation  to  maintaiu  widows  is  dependent  on 
taking  the  property  of  the  deceased  (o).  This  rule  is 
followed  in  Madras,  where  suits  for  maintenance  have  been 
dismissed  when  brought  by  a  widow  against  her  brothers- 
in-law,  who  held  no  ancestral  property,  or  where  the  only 
property  out  of  which  maintenance  could  be  given  was  a 
salary  (p).  So,  it  has  been  hold  in  Bengal  that  the  widow 
of  a  separated  brother  is  not  entitled  to  be  maintained  by 
the  family  of  her  father-in-law,  and  the  same  opinion  was 
given  by  the  Bombay  High  Court,  in  a  case  where  a  desert- 
ed wife  cUiiined  maintenance  from  her  husband's  brothers. 
Their  liability  was  stated  to  depend  upon  their  having  in 
their  hands  any  of  her  husband's  property  (j).     The  point 

(0  Putanniil  Seyan  ▼.  FutanvitU  Ragavan,  4  Mad.  171 1  B-  ▼.  Marimuitu, 
ibid.  243. 

(m)  8  Dig.  406.  Tbe  lost  olaaae  ia  cited  in  another  ohap(«r  mm  mtajng  thai 
these  relatioui  niuit  be  maintained  even  by  crime.  Bee  jier  curiam,  SavurSM 
T.  Luximibai,  3  Bom.  607* 

(n)  Mitakshara  on  Subtraction  of  Gift,  ciUd  Stra.  Man.  §  iOe. 

(o)  Bmriii  Ghandrika,  xi.  1,  §  84.  '*  In  order  to  maintain  the  widow,  tko 
elder  brother  or  any  of  the  others  abore  mentioned  must  hate  taken  the  pro* 
perty  of  the  deouased  ;  the  duty  of  maintaining  the  widow  being  depeadm  oa 
taking  the  property." 

(p)  Vudda  V.  VenkummaK  Mad.  Dpo.  of  1858,  885 1  Oomarojatoiny  v. 
Seliummaul,  Mad.  Dec.  of  1854>,  5  ;  Virabadrachari  f .  Kuppammal,  A.  165  | 
Brahmavarapu  v.  Venkamma^  ib.  272. 

iq)  Kumidmonvij  f,  Bodhnarain^  2  W.  MacN.  118  {  Ramabaiy/,  2Vtm6aik, 
4>fiom.  n.0.2S;S. 
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was  so  decided  in  the  original  Court,  but  left  undecided  by 
the  Madras  High  Court  in  a  later  case,  where  a  widow 
claimed  maintenance  in  the  family  of  her  father-in-law  (r). 
In  a  recent  case  under  the  Mitakshara  law  in  Bengal, 
Kemp,  J.,  said,  "  The  question  to  be  decided  is,  whether 
the  father  and  son  were  joint  in  estate,  and  whether  any 
joint  estate  was  left  which  was  burthened  with  the  pay- 
ment of  proper  maintenance  to  the  plaintiff,  the  defendant's 
daughter- in-laV  («)•  The  question  was  recently  examined 
with  great  fulness  and  care  by  the  Courts  of  the  North 
West  Provinces  and  of  Bengal.  In  the  former  the  widow 
of  a  deceased  member  of  a  joint  family  claimed  mainten- 
ance from  her  father-in-law  and  brothers-in-law.  There  was  widow  of 
admittedly  joint  ancestral  property,  but  it  was  contended  JjJJJJjJ  *^ 
that  the  widow  could  only  be  maintained  out  of  her  husband's 
property,  and  that  he  left  none,  his  interest  in  it  passing  to 
his  coparceners.  The  Court  affirmed  her  claim.  They 
rested  it  on  the  ground  that  the  share  which  her  husband 
had  in  the  property  had  passed  to  the  defendants,  that  she 
could  not  be  in  a  worse  position  than  the  wife  of  a  disqualified 
heir,  who  would  be  admittedly  entitled  to  maintenance ;  that 
she  might  be  looked  upon  as  one  who,  though  interested  in 
the  property,  was  disqualified  from  inheriting  it  by  sex ;  and 
that  where  her  husband  had  an  interest  in  property,  out  of 
which  she  would  be  maintained  during  his  life,  the  obligation 
to  maintain  her  out  of  that  property  continued  after  his  death, 
whether  it  passed  by  inheritance  or  by  survivorship  {t). 
It  will  be  observed  that  it  was  assumed  that  there  would 
have  been  no  such  obligation  if  there  had  been  no  joint 
property,  or  if  it  had  not  passed  into  the  hands  of  the 
defendants,  and  the  judgmeuts  relied  much  on  the  passage 
in  the  Smriti  Chandrika  (zi.  1,  §  34),  in  which  this  rule  is 
laid  down. 

§  376.  The  Bengal  decision  was   given  on  appeal  from  a  NoieniiUodia 
judgment   of  a  Full   Bench    under   the  following   ci^cum-  tM^SH^!^ 


(r)  VUalalchy  r.  AnnatamUf  5  Mad.  H.  C.  150. 
(«)  Hema  Kooeree  r.  Ajoodnva,  24  Saih.  474. 
(0  Lolft  Knar  t.  Oanga,  7  N.  W.  P.  961. 
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where  no 
property. 


Whether  main- 
ieoanoe  of 
widow  dejMndi 
on  poMOMion 
of  property. 


atances  (u) :  The  plaintiff  was  the  widow  of  the  defendant's 
son.  There  was  no  joint  family  property,  and  the  son  leffc 
jio  property  of  his  own.  The  only  property  possessed  by 
the  father-in-law  was  a  monthly  pension.  After  her  hus- 
band's death,  the  widow  went  to  reside  in  her  own  &ther^8 
house.  The  sait  was  brought  by  her  to  hare  a  fixed  money 
I>ayment  made  to  her.  It  was  admitted  that  the  defendant 
was  willing  to  support  her  in  his  own  house,  and  that  she 
had  not  been  driven  from  his  house  by  any  ill-treatment.  It 
was  held  by  eleven  out  of  thirteen  Judges  {diss.  Loch  and 
Kemp,  J  J.)  that  her  claim  could  not  be  supported.  For  the 
purposes  of  this  ruling,  however,  it  was  not  necessary  to 
decide  whether  the  father-in-law  was  under  an  obligation  to 
give  his  daughter-in-law  lodging,  food  and  raiment.  It  was 
only  necessary  to  decide  that  where  she  practically  refused  to 
accept  these,  she  was  not  entitled  to  a  fixed  monthly  allow- 
ance. It  was  admitted  by  all  the  Judges  that  where  a  per- 
son took  property,  either  by  inheritance  or  survivorship,  he 
would  be  legally  bound  to  maintain  those  whose  maintenance 
was  a  chargo  upon  it  in  tho  hands  of  the  lost  holder.  Bat 
where  thero  was  no  such  property,  Veacoek,  0.  J.,  Maephmr* 
son,  Bayletj,  Olover,  J  J.,  were  of  opinion  that  there  was  no 
legal  obligation  whatever  to  maintain  the  daughter  at  law, 
and  that  the  precepts  which  seemed  to  enjoin  upon  relations 
the  duty  of  maintaining  the  widows  of  deceased  members 
wore  of  merely  moral  obligation.  On  the  other  hand, 
several  of  the  otiier  Judges  stated  that  they  offered  no  opinion 
as  to  the  right  of  a  dependent  widow  to  receive  necessary 
subsistence  in  the  house  of  the  head  of  the  family.  If  he 
allowed  her  to  continue  in  his  house  as  a  member  of  the 
family,  and  if  she  were  an  infant,  or  otherwise  unable  to 
maintain  herself,  it  was  intimated  by  Nonihan,  J.,  that  such  a 
state  of  things  would  carry  with  it  a  legal  obligation  on  the 
part  of  the  father-in-law,  who  had  takon  upon  himself  the 
care  of  her  person,  and  the  charge  of  entertaining  her  as  a 
member  of  his  family,  and  on  whose  protection  she 


(u)  Khetramani  t.  Kanhinnth,  2  B.  L.  R.  (A.  G.  J.)  15 ;  8.  0. 10  Botk  (F.  B.) 

89;  Itaincoomar  ?.  Ichanwyi,  0  Cul.  86. 
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dependent,  to  provide  her  with  food  and  the  actaal  neces- 
snries  of  life.  But  the  Civil  Courts  would  have  no  juris- 
diction to  interfere  with  his  discretion  in  determining  the 
manner  in  which  this  obligation  should  be  discharged  (v). 

§  377.  In  Bombay,  it  was  formerly  laid  down  that  where  Bombay, 
a  widow  of  one  of  tlie  near  members  of  the  family,  such  as 
a  father,  son,  or  brother,  is  actually  destitute,  she  has  a 
legal  right  to  be  maintained  by  the  otber  members,  even 
tliongh  they  were  separated  from  her  late  husband,  and 
possess  no  assets  upon  which  he  or  she  ever  had  a  claim  (tr). 
'J'hese  cases  were,  however,  examined  and  over-ruled  in  a 
later  decision,  in  wliich  a  widow,  wlio  was  living  apart  froni 
her  husband's  family,  sued  his  paternal  uncle,  the  nearest 
surviving  male  relation  of  her  Imsband,  for  a  money  allow- 
ance as  maintenance.  The  court,  after  an  exhaustive  review 
of  the  whole  law  upon  the  subject,  held  that  the  suit  must 
fail  for  two  reasons,  either  of  which  would  be  fatal  to  her 
claim ;  first,  that  the  defendant  was  separated  in  estate 
from  the  piRintifF's  husband  at  the  time  of  his  death;  and 
secondly,  that  at  the  institution  of  the  suit  there  was  not  in 
the  possession,  or  subject  to  the  disposition,  of  the  defendant, 
any  ancestral  estate,  or  estate  of  the  plaintiff's  husband,  or 
of  his  father  (re). 

§  378.  The  obligation  to  maintain  a  son  appears  to  be  Bightc  of  fon. 
limited  to  the  cases  of  his  being  an  infant  (y),  in  which  case 
the  law  of  every  nation  imposes  an  obligation  npon  the 
parent  to  maintain  him,  or  of  his  being  a  co-sharer  in  the 
property  of  which  his  father  is  the  manager.  The  mere 
relationship  of  father  and  son  imposes  no  such  obligation, 
where  the  son  has  reached  an  age  at  which  he  can  support 
himself.  Whether  the  case  might  be  different  if  a  perma- 
nent incapacity  to  support  himself  were  made  out  is  not 
clear.     A  temporary  incapacity  would  certainly  entail  no 


(v)  2  B.  L.  R.  (A.  O.  J.)  p.  48;  S.  0.  10  Sath.  (F.  B.)  p.  95. 

(tr)  Baec  t.  LukmfMags^  1  Bora.  11.  C.  19  t  Cnnndrabhagahai  ^.  JTaafcinafA, 
2  Bom.  H,  C.  341 :  7't»nnuippa  t.  ParmeAhriamma,  5  Bom.  H.  O.  (A.  0.  J.)  1S0| 
V'inrnm  v,  Sonkahni,  10  Bom.  H.  C.  483. 

(r)  f^avxfrihai  v.  Ltixinnbai,  2  Bom  579;  Apaji  ▼.  Qangahai^  %h,  692. 

(y)  AnU,  §  375 
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Wife  to  be 
maintained  bj 
hneband. 


Bucb  duty  («) .  Where>  however^  (he  whole  of  the  {funfljr 
property  ia  impartible^  and  sabject  to  the  law  of  primogeni* 
ture^  an  adalt  son  is  entitled  to  maintenance^  since  this  ia 
the  only  mode  in  which  he  can  obtain  any  benefit  from  the 
ancestral  estate  (a). 

§  379.  The  maintenance  of  a  wife  by  her  bosband  ia^  of 
conrse^  a  matter  of  personal  obligation,  arising  from  the  very 
existence  of  the  relation^  and  independent  of  the  poaaesnoa 
of  any  property  (b).  And  this  obligation  attaches  from  the 
moment  of  marriage*  Where  the  wife  is  immature  it  ia  the 
custom  that  she  sbonld  reside  with  her  parents,  and  th^ 
maintain  her  as  a  matter  of  affection,  but  not  of  obligation« 
If  from  inability,  unwillingness,  or  any  other  cause,  they 
choose  to  demand  her  maintenance  from  her  husband, 
be  is  bound  to  pay  it  (c).  And,  conversely,  her  husband 
is  alone  liable.  No  other  member  of  the  &mily,  whether 
joint  or  separate,  can  properly  be  made  a  party  to  the 
suit,  unless,  perhaps,  in  cases  where  he  has  ab«aidone4 
her,  and  his  property  is  in  the  possession  of  some  other 
relation  (d). 

§  880.  As  soon  as  the  wife  is  mature,  her  home  is  neesi* 
sarily  in  her  husband's  house.  He  is  bound  to  maintain 
her  in  it  while  she  is  willing  to  reside  with  him,  and  to  perr 
form  her  duties.  If  she  quits  him  of  her  own  aooord,  either 
without  cause,  or  on  account  of  such  ordinary  quarrels  as 
are  incidental  to  married  life  in  general,  she  can  set  up  no 
claim  to  a  separate  maintenance  (a).  Nothing  will  justify 
Wife  leafing  her  her  in  leaving  her  home  except  such  violence  as  renders  it 

unsafe  for  her  to  continue  there,  or  such  continued  ill-usage 
as  would  be  termed  cruelty  in  an  English  matrimonial 


Boond  to 
with  him. 


(c)  Prmnehand  ▼.  Hulashchand,^  B.  L.  B.  Appi.  88 1  8.  0.  IS  Bath.  dSl  Bs 
aa  to  nandton,  Mon  iiohin—  ▼.  Boluck,  8  B.  L.  B.  SS  i  B.  0.  IS  Bath.  M|  Sr 
adult  Illegitimate  ion,  Nilmon^y  ▼.  Baiiei  fcur,  4  OaL  St. 

(a)  Himmat  ▼.  Oanpat,  12  Bom.  H.  O.  Mj  Bamehandra  t.  Bakkatram^  S  BOM. 
S46 }  fK>ii,  f  S88. 

(b)  Anto,  S  876. 

(e)  Bamten  ▼.  Candutnmal,  Mad.  Deo.  of  1868. 164. 

(d)  lyagar—  y.  8a$hamma,  Had.  Deo.  of  I860.  88 1  Bang aty«»  >.  KtUvmit 
Mad.  Deo.  of  1860, 86 ;  Oudirndla  ? .  VmikamtAa,  Mad.  Deo.  of  1861. 11 ;  Itom- 
hat  ▼.  Trimbak,  9  Bom.  H.  0.  888. 

(0)  8  W.  MaoN.  109;  Kullyan€9tur§4  ▼.  Dwarkanath,  6  Bath.  USt  &  0.8 
Wym.  188  j  Sidlingapa  ?.  8idav<i,  2  Bom.  684. 
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Court  (/).  For  insfcancOi  where  a  Hitida  husband  kept  a 
Mahomedan  woman,  the  Court  considered  that  this  was  Such 
conduct  as  rendered  it  impossible  for  the  wife  to  live  with 
him  any  longer,  consistently  with  her  self-respect  and  reli- 
gions feelings  (g).  But  I  doubt  whether  the  Same  rule 
would  be  applied  to  the  mere  keeping  of  a  concubine,  which 
is  a  matter  of  familiar  usage  among  Hindusi  especially  of  the 
Iiiglior  ranks  {h).  And  the  circumstance  of  a  man*S  taking 
another  wife,  even  without  any  of  the  reasons  which  are 
stated  as  justifying  such  a  course  (f)>  does  not  entitle  a 
wife  to  leave  her  home,  so  long  as  her  husband  is  willing  to 
keep  her  there  (k).  For  such  a  step  on  his  part  is  one  of 
the  incidents  of  Hindu  married  life.  Of  course,  a  wife  who 
leaves  her  home  for  purposes  of  adultery  cannot  claim  to  fTben 
be  maintained  out  of  it,  nor  to  be  taken  back  {I).  Whether 
an  unchaste  wife  can  be  turned  out  of  doors  by  her  hus- 
band without  any  provision  whatever  seems  unsettled.  It  is 
stated  generally  that  an  unchaste  woman  may  be  turned  out 
of  door^  without  any  maintenance  (m).  But  the  passages 
upon  which  this  dictum  rests  refer  to  the  maintenance  either 
of  the  wives  of  disqualified  heirs,  or  of  the  widows  of 
deceased  coparceners  (n).  It  appears  pretty  certain  that  no 
one  except  her  husband  is  bound  to  keep  an  unchaste  woman 
alive.  But  there  are  contradictory  opinions  as  to  whether 
her  husband  is  not  liable  to  furnish  her  with  a  bare  Subsist- 
ence. The  obligation,  if  it  exists,  is  dependent  on  the 
woman  abandoning  her  course  of  vice  (o).     Where  a  decree 


(/)  pudmanahiah  t.  Moottsmmah,  hlad,  D«o.  of  1867»  188  i  F^yoA  ▼.  A^ia• 
lumnxaul.  Mad.  Dee.  of  1853,  2SS. 

ig)  IxilUi  Oobind  t.  Dowlui,  0  B.  L.  R.  appi.  86  ;  S.  C.  14  Balk.  461.  Aa  to 
etMt  wher«  either  purij  boconiei  a  oooTert  and  li  thervfor*  rmidiaUd  kj  ilM 
other,  see  Act  XXI  of  1864t.  (Native  ConverU  Marriafe  DbaolaUoii). 

ih)  YajnaT%]k5a  nay*  (V.  May.,  ii.  ^  S),  "  LH  the  biddinff  of  Uiair  hoabuida 
be  performe<l  by  wirM  ;  this  i*  the  chief  doty  of  a  womaa.  Bron  if  h«  ba  ao* 
cn»ed  of  deadly  lin,  yet  lot  her  wait  aotil  he  be  patifled  from  it." 

(I)  See  aa  tf J  theee.  Mano,  ii.  }  77—83. 

(I)  Mann,  ii  §  83  ;  rirattfrmi  v.  ApvaMt^mi,  I  Mad.  H.  C.  S76|  R^'oA  Jlow 
TUy/yrhe*'  T    Venrnta  Seetadry,  1  Mad    Uec.  8SS. 

(()  2  W.  Ma/ N    too  :   llftta  r.  finraynnan.  1  Mad.  Q.  C.  S71 

(•H)   V    MaT  ,  iT   11.  §  12;  SmritiChaadribi,  t   |  46. 

(n)  Bee  Nara<U.  xiii  §  25,  30  ;  Mitakahara,  ii.  1.  §  7  i  Virmoiii.,  p,  174 1  Dara 
PhacA.  xi  1.  §  if^,  and  frr  V.  C  Miontram  t.  Kerry  MotiUry^  7  I.  A.  161  ;  0.  U. 
SCal   77*^. 

in)  Au'fuMf  r  Kummul,  7  B.  D  144  (168)  t  1  Sira.  H.  L.  I7t|  SttMs.  H.  L. 
90,  809;  6tra.  Man    i   2U6.     And  coaakier  rvnarkt  ol  H.  Oi,,  Ittktkmmn  t. 
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has  been  given  awarding  a  bare  maintenance  to  a  woman, 
it  has  been  held  that  she  does  not  forfeit  it  by  subsequent 
unchastity.    Though  it  might  be  different  if  the  maintenanoe 
awarded  were  on  the  full  scale  {p). 
For  a  lawful  When  a  wife  leaves  her  husband's  home  by  his  consen:^ 

purpofe.  ]^^  ^^  q£  Qourse^  bound  to  receive  her  ftgain  when  she  is  desir- 

ous to  return^  and  if  he  refuses  to  do  so,  she  will  be  entitled 
to  maintenance  just  as  if  he  had  turned  her  out  (q). 

A  wife  who  is  unlawfully  excluded  from  her  own  hometi  or 

refused  proper  maintenance  in  it,  has  the  same  right  to 

pledge  her  husbaud's  credit,  as  a  wife  in  England.    But  the 

onus  lies  heavily  on  those  who  deal  with  her  to  establish  that 

she  is  in  such  a  position  (r). 

Widow  not  §  381.  The  same  reasons  which  require  a  wife  to  remain 

^th  hoiblittd'i    i^^er  her  husband's  roof  do  not  apply  where  she  has  become 

t^B^j*  a  widow.    No  doubt  the  family  house  of  her  husband's 

relations  is  a  proper,  but  not  necessarily  the  most  proper^ 

place  for  her  continued  residence  {a).    Where  she  is  young. 

Widow  NddiAg   and  is  surrounded  by  young  men,  it  may  even  be  more 

apart.  prudent  and  docorous  for  her  to  return  to  her  bather's  oarf, 

and  it  may,  under  many  circumstances,  be  not  only  a  saiar 
but  a  happier  home.  At  all  events  it  is  now  settled  by  deoi- 
sions  of  the  highest  tribunal  that ''  all  that  is  required  of  her 
is,  that  she  is  not  to  leave  her  husband's  house  for  improper 
or  UQchaste  purposes,  and  she  is  entitled  to  retain  her  main- 
tenance, unless  she  is  guilty  of  unchastity,  or  other  disrepnt- 
able  practices,  after  she  leaves  that  residence"  (Q.  It  does 
not,  however,  follow,  that  the  right  to  choose  a  separate 
residence  and  a  money  maintenance  rests  absolutely  with  the 
widow,  merely  for  her  own  pleasure.  The  Bombay  High 
Court,  after  a  review  of  all  the  previous  decisions,  appears 

Ramehandra,  1  Bom.  660.  Soe  tozti,  2  Dig.  428— 426;  Naradfti  ill.  |  ei| 
Yujnavalkya,  i.  §  70  :  Virumit.,  p.  168. 

(p)  Honamma  v.  Timannabhat,  1  Bom.  660.  But  Me  Ji«r  euriaMt  SitUhmim 
V.  Thanakapudnyen.  4  Mad.  U.  O.  Ib6. 

(q)  mtye  v.  SoondareBt  9  Sutli.  4^6. 

(r;  Viratvami  v.  Appatvami,  1  Mod.  U.  C.  S76. 

(s)  2  Diff.  460. 

(t)  Firthee  Singh  v.  liani  Rqjkooer,  12  B.  L.  R.  (P.  C.)  888 ;  S.  O.  SO  8«tk. 
81,  wbere  most  of  tbe  urevioui  oases  are  oited ;  Vimlatchi  t.  itmuuaaif,  f 
Ifad.  U.  0. 160;  KaMturoai  v.  Shivajiram,  8  Bow.  872,  diMonliog  from  Khimo 
Yinayak  v.  Yamunabai,  8  Bom.  41. 
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io  be  of  opinion  that  the  Courts  have  a  discretion,  "  which 
"  should  be  exercised  so  as  not  to  throw  upon  the  deceased 
^  husband's  family  a  needless  or  oppressive  burden  at  the  ca- 
^  price  of  the  widow  or  her  family."  They  cited  with  approval, 
*  M  containing  the  true  principle  of  law,  the  statement  by 
Oolebrooke  (2  Stra.  H.  L.  401)  "  She  does  not  lose  her  right 
of  maintenance  by  visiting  her  own  relations ;  but  a  widow 
18  not  entirely  her  own  mistress,  being  subject  to  the  control 
of  her  husband's  family,  who  might  require  her  to  return  to 
live  in  her  husband's  house  (u)."  If  the  husband  chose  by 
his  will  to  make  it  a  condition,  that  his  widow  should  reside 
in  his  family  house,  such  a  direction  would  be  binding,  and 
the  continuance  of  her  maintenance  would  depend  upon  her 
obedience  (v).  A  widow  cannot  insist  on  residing  in  any 
particular  house.  If  she  elects  to  live  with  her  husband's 
family,  she  must  accept  such  arrangements  for  her  residence 
as  they  make  for  her  {w).  In  Madras  it  has  been  laid  down 
that  a  widow  who,  without  any  special  cause,  elects  to  live 
away  from  her  husband's  relations,  is  not  entitled  to  as 
liberal  an  allowance  as  she  would  be  if,  from  any  fault  of 
theirs,  she  was  unable  to  livo  with  them  (»),  But  I  imagine 
that  her  election  to  live  apart  from  them  cannot  be  visited 
with  anything  in  the  way  of  a  penalty,  or  forfeiture  of  her 
proper  rights  (y). 

§  882.  A  female  heir  is  under  exactly  the  same  obligations  All  b«bf  booad. 
to  maintain  dependent  members  of  the  family  as  a  male  heir 
would  have  been  under  by  virtue  of  succeeding  to  the  same 
estate  (z).  The  obligation  extends  even  to  the  King  when 
he  takes  the  estate  by  escheat,  or  by  forfeiture  (a).  And 
where  the  claim  to  maintenance  is  based  upon  the  posses- 
sion of  f nmily  property,  it  equally  exists  though  the  property 

(tt)  Rango  Vinayak  w.  Yamunahai,  8  Bom.  44  ;  Ramchatidra  w.  Sagunahai, 
4  Bom.  261. 

(u)  Bamaiunderi  ▼.  Puddomonee^  8.  D.  of  1869,  467 1  Cuf^hunnetw.  OopM, 
F.  MacN.  02 ;  per  curiam^  Pirthee  Singh  t.  Rani  Rajkoo9r,  12  B.  L.  R.  M7| 
8.  C.  20  Rath.  21. 

(w)  Mnhun  Oeer  t.  Mt    Toia,  4  N.  W.  P.  16«. 

iff)  Ananlaiya  t.  SavHiamvia.  Mad.  Deo.  of  1S61,  69. 
y)  8<N»  ca^es  cited,  note  (t) ;  hiftokiitnoree  r.  Jog^tidcTf  6  A.  I.  66. 
t)  Qunga  t.  Jeevee,  I  Dor.  884  [426] ;  8  Dig.  460. 

(a)  NarMdn,  xiii.  {  62 ;  Oolah  Koonxour  ?.  Cclltdor  of  B0nar§0,  4  M.  I.  A. 
ll«l  8.  C.  7  Suth.  (P.  0.)  47. 
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is  iiuparfcible^  as  being  in  the  natnre  of  a  Baj,  of  a  Z6niia<f 
4ary  in  Sonthern  India  (6).  In  Bombay  it  has  been  held 
that  where  a  membev  of  axk  ordinary  undivided  EUnda  funily 
is  in  a  position  to  sne  for  a  shi^re  of  the  property,  he  cannot 
sue  for  maintenanoe  (c).  Bat  it  is  difficult  to  see  why  a 
coparcener,  who  is  willing  to  continue  as  a  member  of  an 
undivided  family,  should  be  driven  out  o(  it  by  what  must 
be  wrongful  oondact  ou  the  part  of  the  manager,  in  refoaing 
him  his  proper  support  out  of  the  family  funds.  Sudh  suits 
are,  of  course,  very  rare,  as  maintenance  would  never  be 
refused  to  a  coparcener  unless  his  right  as  such  was  denied, 
in  which  case  he  would  naturally  test  his  right  by  suing  for 
a  partition. 

§  883.  In  cases  where  a  man  forsakes  his  wife  without  any 
fault  on  her  part,  it  is  said  that  he  is  bound  to  give  her  one-. 
third  of  his  property,  provided  that  would  be  sufficient  for  her 
maintenance  (d).  In  other  cases  no  rule  is,  or  can  b^  laid 
down  as  to  the  amount  which  ought  to  be  awarded.  In  any 
particular  instance  the  first  question  would  be,  what  would 
be  the  fair  wants  of  a  person  in  the  position  and  rank  of  life 
of  the  claimant  f  The  wealth  of  the  fomily  would  be  a 
proper  element  in  determining  this  question.  A  member  of 
a  family  whp  had  been  brought  up  in  affluence  wonld 
naturally  have  more  numerous  and  more  ei^pensive  wi|nts 
than  one  who  had  been  brought  up  in  poverty.  Theest^l 
of  the  prpperty  would  be  material  in  deciding  whether  these 
wants  could  be  provided  for,  consistently  with  justice  to  the 
other  men\bers.  The  extent  of  the  property  is  not,  koweverj 
^  criterion  q|  thd  su^Bpienpy  of  thp  maintenanoe,  in  the  sense 
that  any  ratio  h^4  existed  bptw^n  one  and  the  other. 
Otherwise,  ^  the  Judicial  Committee  remarl^e^  (s),  "a  son 


(b)  MuUusawmy  t.  Ffneata«UKira.  IS  If .  I.  A.  SOS  i  $.  0.  S  B.  L.  B.  (P.  0,\ 
16 :  8.  0. 11  Sath.  (P.  0.) 6 ;  JtatehAaleyana  y.  Kaehivifaya.ib. 4SS i  6.  a  SI 
B.  L.  R.  (P.  O.)  72 ;  8.  0. 11  SoUl  (P.  0.)  S3 ;  anU,  |  S7a    la  ik«  om9  ol  tto 


Paehsto  Rai  the  Court  held  tbat  there  waf  no  htv,   or  oottoin,  whlbh  iaUlliS 

•uT  one  but  a  eon  or  daughter  of  the  deceased  Rajah  to  r«oeif«  mafaifetBMaa 

Ntlmony  Singh  ▼.  Hingoo,  6  Oal.  256. 
(c)  Himmat  Sing  w.  Qanpat  Sing,  18  Bom.  H.  Q.  96,  noU, 
id)  y.  May.,  xz.  §  1{  HurM  bXom  t.  Na^^oo,  1  Bor.  6S  [6S]i  JsmoMv. 

Trimhak,  9  Bom.  H.  0.  28S. 
(0)  Taqor§  t.  Taaor0j  0  B.  L.  R.  p.  41S ;  8.  0.  18  Buth.  S6Ss  Bkit§ymmi, 
Bin  doo,  6  Both.  886;  NiUokiiior9§  t.  Jogmidro,  6  ^.  A.  6S. 
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nob  pi'drided  for  might  compel  a  frilgal  fother,  Who  lilkd 
acquired  large  means  by  his  own  exertioni^j  to  allow  Ik  lar get* 
maihienance  than  he  hinlBelf  Was  ^atisfidd  to  lire  tt^n^  and 
than  children  living  as  part  of  hib  family  toast  be  content 
with.''  Every  base  must  be  determined  upon  its  own  peon- 
liai^  facts.  As  regards  widowsj  since  they  ar6  only  entitled 
to  be  maintained  by  persons  who  hold  assets  over  Which 
their  deceased  husbands  had  a  clairiii  (§  376 — 877)  the  High 
Court  of  Bombay  has  ruled  that  it  followi^  as  a  corollary, 
**  that  the  widow  is  not,  at  the  utmost)  entitled  to  a  larger 
portion  of  the  annual  produce  of  the  family  property  than 
the  annual  proceeds  of  the  share  to  which  her  hnsband  would 
hate  been  entitled  on  partition  were  he  now  living**  {f)i 

In  calculating  the  amount  of  maintenance  to  be  aWard-  mint  widow 
ed  to  a  female,  hei*  own  etridhana  is  not  to  be  taken  into  '^  P«>P*'*i* 
account,  if  it  is  of  an  unproductive  character,  such  as  clothes 
and  jewels.  For  she  has  a  right  to  retain  thes^,  and  also  to 
be  supported,  if  necessary,  by  her  husband's  family.  But 
if  her  property  produces  an  income,  this  is  to  be  taken  into 
consideration.  For  her  right  is  to  be  maintained,  and,  so  &r 
as  she  is  already  niaintained  oat  of  her  own  propert/i  that 
right  is  satisfied  (g).  And  it  Would  seem  that  a  membef  of 
the  family^  who  had  6hM  t-^deited  a  AtiMoi^nt  &ll6tiiieiit  Idt 

maintenance,  and  wkd  had  dissip&ted  it,  oanhbt  bHng  4  Mit 

either  for  a  money  allowancei  oi*  foi^  nubdidt^nee  ont  at  the 
family  property  {h) .  On  thd  other  band,  an  dloWandd  fiisd 
in  reference  to  a  partidolai-  6tate  of  thd  faiiiiiy  pi'opeH^  ihAjr 

be  diminished  by  ordei*  of  the  Conrt  if  the  assetd  ard  aft^f*- 
wards  reduced  (i).  And  on  the  same  principle,  ho  donbt, 
the  allowance  might  be  raised,  if  the  property  indreased. 

Arrears  of  maintenance  Used  to  be  refused  by  the  Madras 
Budder  Court.     But  this  vieW  has  now  been  over^ruled,  and 


(/)  Mddhai'rav  t.  Oangdhai,  S  Bom.  0S9.  .       .  . 

Uf)  1  Stra.  H.  L.  171 }  2  Stra.  H.  L.  907)  8hib  I)ave4  y.  Doa^d  P§r$had, 
4  N.  W.  P.  6S  !  Chandrahhaaabai  ▼.  Kaihinath,  %  Bom.  H.  O.Hi;Pfr  cwriam. 
SavUrihai  ▼.  Lurimibait  2  Bom.  at  p.  684.  8m,  howtver,  W.  ^  B.  01.  wb^rtf  It 
ii  taid  that  in  Mtimating  a  widow's  ibara,  it  ii  iob«tqiial  to  ibU  6ca  lOo, 
dedacting  any  itridhana  she  may  have  reoeiTad. 

(h)  Savitribai  ▼.  LiMrtmibai,  S  Bom.  678. 

(•)  Rukabai  ▼.  Qandabai,  1  All.  694. 
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it  is  settled  that  snoh  arrears  may  be  awarded^  at  aU  erenti 
from  the  date  of  demand  (k).  Such  an  award  is,  bowervr 
at  the  discretion  of  the  Court,  and  arrears  may  properly  bo 
refused  where  a  widow  has  chosen  to  li7e  ajMurt  from  bar 
husband's  relations  without  any  sufficient  cause,  and  baa 
then  sued  not  only  for  a  declaration  of  her  right  to  fotora 
maintenance^  but  for  a  lump  sum  as  arrears  for  the  period 
during  which  she  resided  with  her  own  &mily(I).  The 
Bombay  High  Court  has  lately  ruled  that,  even  withooi  a 
precedent  demand,  a  widow  may  recover  arrears  of  mainfton- 
ance  for  any  period,  subject  to  the  operation  of  the  law  ol 
limitation.  That  is  to  say,  that  a  demand  and  refusal  may 
limit  her  right  to  arrears,  but  is  not  required  to  create  it  (m)* 
How  far  a  §  884.  Another  question  is,  whether  the  daim  for  main- 

^uge^apon  tu  ij^Qm^^  la  merely  a  liability  which  oughtj  in  the  first  plaos^ 

to  be  satisfied  out  of  the  &mily  property,  or  whether  il  is 
an  actual  charge  upon  that  property,  which  binds  it  in  the 
hands  of  the  holders  of  the  property  f 

There  are  several  texts  which  prohibit  the  gift  of  property 
to  such  an  extent  as  to  deprive  a  man's  family  of  the  means 
of  subsistence.  Vrihaspati  says  (n),  "A  man  may  give 
what  remains  after  the  food  and  clothing  of  his  iamilyj  tlM 
giver  of  more  (who  leaves  his  &mily  naked  and  unfed)  may 
taste  honey  at  first,  but  shall  afterwards  find  it  poison.  If 
what  is  acquired  by  marriage,  what  has  descended  from  aa 
ancestor,  or  what  has  been  gained  by  valour,  be  given  with 
the  assent  of  the  wife,  or  the  co-heirs,  or  of  the  King,  Urn 
gift  is  valid.''  ^^  Katyayana  declares  what  may  and  may 
not  be  given.  Except  his  whole  estate  and  his  dwelling- 
•  house,  what  remains  after  the  food  and  clothing  of  hia 
family  a  man  may  give  away,  whatever  it  be  (whether  fixed 
or  movable) ;  otherwise  it  may  not  be  given"  (o).     Fyi 


ik)  Vmikqpadhyaya  y.  Kavari.  8  Mad.  H.  0.  MijSSa&HParM  ▼•  Bkmmmfmt 
torn.  H.  0. 194;  Abalady  y.  Mi.  Lukhymont;  8  Wjm.  4Si  BirtkmMmgi^ 
Man94  Raj  Koo€r,  8N.  W.  P.  170|  a^miMi  18  B.  L.  B.  (P.  0.)  JlSg  8.1)7 M 
Both.  81 1  Jadumani  y.  £h9ytra  Mohan,  V.  Dan.  884 1  IfatUiitM  r.  ''  ' 
6  Bom.  99. 


I 


I)  Bango  Vinayak  t.  Yamunahai,  8  Bom.  44. 
m)  Jivi  v.  Ramji,  8  Bom.  807. 


(fi)  8  Dig.  181 


8  Dif .  188 1  8  Dig.  681. 
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says  (p)  I  ''They  vrho  are  born  and  they  who  are  yet  nnbe-  How  fir  a 
gotteDi  and  they  who  are  actually  in  the  womb^  all  require  pci^Srty. 
the  means  of  support,  and  the  dissipation  of  their  heredi- 
tary  maintenance  is  censored/'  So  a  passage  ascribed  to 
Manu  (q)  declares,  "  The  support  of  persons  who  should  be 
maintained  is  the  approved  means  of  attaining  heaven.  But 
hell  is  the  man's  portion  if  they  suffer.  Therefore  let  a 
master  of  a  family  carefully  maintain  them.''  This  Jimuia 
Vahana  explains  by  saying,  ''  The  prohibition  is  not  against 
a  donation  or  other  transfer  of  a  small  part  not  incompatible 
with  the  support  of  the  family." 

Upon  these  passages,  however,  it  is  to  be  observed :  Fir$i, 
that  they  all  refer  to  cases  of  gift  or  dissipation,  where  no 
consideration  exists  for  the  transfer.  The  same  prohibition 
would  not  apply  to  a  sale,  either  for  a  family  necessity,  or  for 
value,  where  the  purchase-money  would  take  the  place  of  that 
which  was  disposed  o&  Secondly,  the  penalties  suggested 
seem  to  be  rather  of  a  religious  nature,  punishing  the  act, 
than  of  a  civil  nature,!  nvalidating  it.  Thirdly,  the  very 
authors  who  cite  these  texts  treat  them  as  merely  moral  pro- 
hibitions, and  Jagannatha  points  out,  acutely  enough,  as  to 
one  text,  that  the  gift  cannot  be  invalid,  if  the  immediate 
result  of  it  is  to  taste  as  honey  in  the  mouth  of  the  donor  (r). 

9  885.  The  question  has  arisen  frequently  for  decision 
within  the  last  few  years,  though  it  can  hardly  be  said  that 
every  point  that  can  be  suggested  has  been  set  at  rest.  It 
seems  to  be  now  settled  that  the  claim  even  of  a  widow  for 
maintenance  is  not  such  a  lien  upon  the  estate  as  binds  it  in 
the  hands  of  a  tond /ids  purchaser  for  value  without  notice  DoMaoibina 
of  the  claim  («).  As  Phear,  J.,  said  {t),  ''  When  the  property  SS»J5oi. 
passes  into  the  hands  of  a  bond  fide  purchaser  without 
notice,  it  cannot  be  affected  by  anything  short  of  an  eating 
proprietary  right ;  it  cannot  be  subject  to  that  which  is  not 


1 


p)  Daya  Bbaga,  i.  8  4S. 

ii.  §  " 


!q)  Daja  Bbags,  ii.  $  28,  24,  not  to  be  found  in  tba  Inttiiotat. 
r)  2  Dig.  182  ;  Daya  Bhaga,  ii.  §  28. 

(f)  Bhanahati  ▼.  KanaiUJ,  6  B.  L.  R.  228  t  8.  O.  17  Saib.  488  ooU  t  Adki. 
ranee  ▼.  Btuma  Malee,  1  Cal.  865 1  Lakehtnan  t.  Sarattaiibai,  12  Bom.  H.  O. 
69 ;  Ijakihman  ▼.  Satyabhamabai,  2  Bom.  404. 
(0  8B.L.  R.  229. 
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abeady  a  spooiflo  charge,  or  which  does  not  oobtain  all  Um 
elements  necessary  to  its  ripening  into  a  speoifio  dharge. 
And  obviously,  the  consideration  reoeived  by  the  heir  far 
the  sale  of  the  deceased's  property  will,  so  far  as  the  widow's 
right  of  reconrse  to  it  is  concerned,  take  the  plaoe  of  the 
property  sold/'  It  was  also  pointed  out  by  the  Bombay 
High  Ooort  (u)  that  the  texts  which  are  relied  on  as  maldiig 
the  maintenance  a  charge  upon  the  inheritance  are  axaoyj 
similar  to  those  which  charge  it  with  the  payment  of  debt^,  tlM 
expenses  of  marriage  and  funeral  ceremoniesi  and  the  charges 
of  initiation  of  younger  members.  But  these  charges  woold 
admittedly  not  be  payable  by  a  purchaser  for  valne»  wheUier 
with  or  without  notice  of  their  existence.  They  also  pointed 
out  that  such  a  doctrine  would  equally  invalidate  a  sale  made 
by  the  husband  himself,  as  a  wife's  maintenance  is  even 
a  stronger  obligation  than  that  of  maintaining  a  widdw. 
In  &ct  the  Madras  Sudder  Oourt  did  carry  put  the  prinoi|ile 
to  that  full  extent,  by  holding  that  a  sale  of  property  made 
by  a  husband  was  invalid,  where  nothing  wis  left  for  tha 
maintenance  of  his  wife  (i;). 
Where  righfc  hi«  §  886.  Supposing  this  to  be  established,  it  would  follow 
become  fixed.      ^i^^^  ^]^^  purchaser  must  have  notice,  not  merely  of  the  sk* 

istence  of  a  right  to  maintenance-*^that  is,  of  the  existence 
of  persons  who  did  or  might  require  to  be  maintainedr— Init 
of  the  existence  of  a  charge  actually  created  and  biadittg 
the  estate.  Otherwise,  it  is  evident  that  an  estate  nevar 
could  be  purchased  as  long  as  there  w%s  any  person  living 
whose  maintenance  was,  or  might  become,  a  charge  ufotk 
the  property.  A  decree  actually  settling  the  amoont  of 
maintenance,  and  making  it  a  lien  upon  the  propertjj  wonldf 
of  course,  be  a  valid  charge  j  but  not,  apparently,  a  merdy 
personal  decree  against  the  holder  of  the  property  (tp).  Bo^ 
if  the  property  was  bequeathed  by  will,  and  the  widow's 
maintenance  was  fixed  and  charged  upon  the  estate  by  the 

same  will  {x) ;  or,  if  by  an  agreement  between  the  widow 

■ ■ * — 

iu)  IS  Bom.  H.  0.  p.  77. 
v)  Lathchanna  r.  Bapanamma,  Mmd.  Dec.  of  I860.  tSQ. 
w)  Par  1F#f«,  J..  Lakthman  y.  Satydbhamahai,  2  bom.  p.  811;  Aikiwwimw, 
Bhona  MfaU$,  1  Oal.  866. 
(0)  Ptoionno  y.  Barhota,  6  Suih.  258. 
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and  the  holder  of  (he  esfcatoi  her  maintenance  wai  settled 

and  made  payable  onb  of  the  estate  (y)i  a  purchaser  taking 

with  notice], of  the  charge  woald  be  bound  to  satisfj  it. 

And  the  charge,  where  it  exists,  is  a  charge  upon  evdry 

part  of  the  property,  and  may  be  made  the  ground  of  a  suit 

against  any  one  who  holds  any  part  of  it  (s).     In  a  case 

already  quoted,  Phear,  J.,  seemed  to  think  that  notice  of  a  Eff«ei  of  boUm. 

widow  having  set  up  a  claim  for  maintenance  against  the 

heir  would  be  sulBoient  (a).      But  if  nothing  binds  the 

estate  except  a  charge,  actqally  created,  it  is  difficult  to  see 

how  a  purchaser  could  be  affected  by  notice  that  a  widow 

had  a  claim  which  had  not  matured  into  a  lien.     And  in  a 

later  case  Coueh,  0.  J.,  said,  *^  Whatever  may  be  the  rights 

of  the  younger  members  of  a  family,  where  the  estate  is 

inherited  by  the  eldest  member,  until  the  maintenance  has 

become  a  specific  charge  upon  the  property,  which  it  might 

be  by  a  decree  of  a  Court  making  provision  for  the  payment 

of  the  maintenance,  and  declaring  that  a  part  of  the  property 

should  be  a  security  for  it,  or  by  a  contract  between  the 

parties  charging  the  property  with  a  certain  sum  for  main- 

tenance,  we  do  not  see  how  it  can  be  a  charge  upon  the 

estate  in  the  hands  of  a  bond  fide  purchaser  for  consider* 

ation"(6).     In  a  case  in  which  the  Crown  had  confiscated 

property  out  of  which  a  widow  was  being  maintained,  it  does 

not  appear  that  any  charge  in  the  above  sense  had  ever  been 

created.     But  the  decree  affirming  the  maintenance  against 

the  Crown  was  submitted  to  without  opposition  (c). 

§  886a.  Tho  whole  of  this  subject  was  lately  examined  by 
WcJit,  J.,  in  Bombay,  in  a  judgment  which  collects  all  the 
authorities  bearing  upon  the  matter.     He  points  out  that 


(y)  Urifra  Loll  t  Mi.  KoutiUah,  S  Agrm,  49.  8m  ihit  MM  MpldiMd,  It 
Bom.  U.  C.  75  ;  Ahadi  r.  Ata,  2  All.  \Gf. 

(t)  Ramchnn'Itn  t.  Savttrthai,  4  Ilom.  H.  C.  (A.  C.  J  )  7S.  8m  it  •<pl»iii«d, 
SitUirini  r  MakhnnUI,  0  R.  L.  R  V  ;  B.  0.  17  Both.  4S9 1  19  Bom.  H.  0.  79. 
If  th«t  holder  of  part  of  tli<»  proprrt?  pays  th«  whnl«  m^ntMiaiioe,  hit  raoMdy  b 
by  ft  ouit  ff^r  ronMbuti<>n,  4  Bom.  il.  C.  (A.  C.  J.)  7S 

(n)  8  B  L  H  p  229  ;  B.  C.  17  Snth.  4M.  nota  i  U'w*.  J  ,  mjt  **  We  tboold 
r%th«*r  ■uUtitMt'*  '  nr>tiro  of  tliA  ciiatence  of  »  cUim  li»lj  to  b«  anjoflUj  ia* 
fMiied  by  tbo  proponod  tiiin»a<'tion,'  "  9  Bora.  p.  517- 

(h)  JuTjemAthy   ( ).l hi rnn^,  90  8atb.  196.     R4«e  r7oiurir  t.  OK«7l4i,  15  SqUi.  100. 

<<-)   (lolih  Kr^n\rnr  r    Cf>U^ctor  nf  B^nar^,   4  M.  I.   A-   940;  8.   O.   7  S«lll. 
(I*  G.^  47     P««  Adhiranet  t.  6hona  lfai#«,  1  C«l.  S7S. 
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mere  noiioe  of  a  claim  for  maintenanoej  wliidh  oontaina  all 
the  elements  necessary  for  its  ripening  into  a  specific  charge 
cannot  be  sufficient  to  bind  a  purchaser,  because  in  the  case 
of  a  widow  under  Mitaksbara  law  ber  daim  would  alwaja 
contain  such  elements.  Nor  could  tbe  rights  of  the  pur-' 
cbaser  depend  solely  upon  tbe  questiouj  wbetber  after  tlM 
sale  tbere  was  enough  property  left  in  tbe  bands  of  the  hair 
to  satisfy  ber  claim?  What  was  honestly  purchased  was 
free  from  ber  claim  for  everj  and  no  new  right  could  spring 
up  in  tbe  widow  by  virtue  of  any  subsequent  exhaustion  of 
tbe  family  funds.  His  view,  apparently,  is,  that  the  qoas- 
tion  will  always  ho,  first,  was  tbe  vendor  acting  in  fraud  of 
tbe  widow's  claim  to  maintenance ;  Beeandly,  was  the  pur- 
chaser acting  with  notice,  not  merely  of  her  claim,  hik  of 
tbe  fraud  which  was  being  practised  upon  her  daim  ?  He 
says  "  If  tbe  heir  sought  to  defraud  ber,  be  could  not  by  any 
device  in  tbe  way  of  parting  with  the  estate,  or  AhMtging 
its  form,  get  rid  of  the  liability  which  bad  come  to  him  along 
¥ritb  the  advantage  derived  &om  bis  survivorship ;  and  the 
purchaser — ^taking  from  bim  with  reason  to  suppose  that  the 
transaction  was  one  originating  not  in  an  honest  desire  to 
pay  off  debts,  or  satisfy  claims  for  which  the  estate  was 
justly  liable,  and  which  it  could  not  otherwise  well  mael»  but 
in  a  desire  to  shuffle  off  a  moral  and  legal  liability,— wonUi 
as  sharing  in  tbe  proposed  fraud,  be  prevented  from  gaining 
by  it ;  but  if,  though  be  knew  of  tbe  widow's  existence  and 
ber  claim,  be  bought  upon  a  rational  and  honest  opinion  that 
the  sale  was  one  that  could  be  effected  without  any  turther- 
ance  of  wrong,  be  has,  as  against  tbe  plaintiff,  acquired  a  title 
free  from  tbe  claim  which  still  subsists  in  full  force  as  against 
tbe  recipient  of  tbe  purchase  money''  (d). 

This  is  substantially  tbe  effect  of  tbe  recent  Transfer  of 
Property  Act  (IV  of  1882)  s.  30.  "  Where  a  third  person 
has  a  right  to  receive  maintenance,  or  a  provision  for  advanoe* 
ment  or  marriage,  from  the  profits  of  immoveable  property, 
and  such  property  is  transferred  with  tbe  intention  of  defeat* 


(d)  Luluhman  ▼.  Satyabhamalbai,  2  Bom.  404,  524 ;  KalpmpUhmcki  v.  fliMS* 
pathi,  8  Mad.  184. 
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ing  snoh  rights  the  right  mtiy  be  enforced  agftitiftt  the  tritifl- 
feree>  if  he  has  notice  of  such  intention,  ot*  if  the  transfer 
is  gratuitous  j  but  not  against  a  transferee  for  consideration 
and  without  notice  of  the  rights  nor  against  such  property 
in  his  hands/' 

§  387.  Debts  contracted  by  a  Hindd  take  precedence  Priority  of 
over  maintenance  as  a  charge  upon  the  estate.  Thereforci  a 
purchaser  of  property  sold  to  discharge  debts  has  a  better 
title  than  a  widow  who  seeks  to  charge  the  estate  with  her 
maintenance.  And  this  would  be  especially  too  where  thd 
property  has  been  acquired  in  trade,  and  is  held  for  trading 
purposes,  and  seized  for  the  trading  debts  (0).  But,  I  pre- 
sume, a  charge  actually  and  bond  fide  created  before  tele  or 
seizure  would  take  precedence  over  them.  Where  a  husband 
under  Mitakshara  law  dies  leaving  separate  property  and  Property  Uablt. 
also  joint  property,  which  passes  to  his  coparceners,  thd 
widow's  claim  to  maintenance  must  be  met  first  out  of  the 
separate  estate,  and  she  cannot  come  upon  the  joint  property 
till  the  separate  property  is  proved  insufficient  (/).  Where 
thdre  is  family  property  which  has  been  partly  alienated,  it 
does  not  appear  to  be  settled  whether  the  widow  is  bound 
to  sue  those  of  the  family  who  are  still  in  possession  of  the 
reihainder  of  the  property  before  she  comes  upon  the 
purchasers  (^). 

4  388.  It  has  been  laid  down  that  there  is  a  distinotioii  widow's  elftla 
between  the  right  of  a  widow  to  continue  to  live  in  th6  <«'*»Uyhooit. 
ancestral  family  house,  and  her  right  over  other  parts  Of  the 
property.  Accordingly,  where  a  man  died  leaving  a  widow 
and  a  son,  and  the  son  immediately  on  his  coming  of  age 
sold  the  family  house,  and  the  purchaser  proceeded  to  dvict 
the  widow,  the  High  Court  of  Bengal  dismissed  his  suit. 
Peacock,  C.  J.,   held  that  the  text  of  Katyayana  (h)  Was 

(0)  Ifatchiarammal  t.  Goj>alakriBhna,  2  Mad.  126 }  Adhirufi—  ▼.  Bhona  MmIhi. 
ICd.  865;  Johurraw.  SrBegajxU,  ib.  470;  Lakshman  y.  8tUy€ihhmmahai,  I 
Bora.  484. 

(/)  Shib  Daye«  ▼.  Doorga  VerBhad,  4  N.  W.  P.  63. 

(y)  See  Oolwk  ▼.  Ohilla.  25  Snih.  \00 iAdhiran§4  t.  SKwUi  MaUi,  1  Old.  366  1 
Ram  Churun  ▼.  Mt  Jcuooda,  I  Km,  H.  0.  134:  doubted  }>«r  curiam,  Lmkshman 
▼.  Bnran'aiihai^  12  Bom.  H.  C.  76. 

(h)  2  Dig.  133;  anf«,  §  884. 
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reatricfciye^  and  not  merely  directory^  and  that  the  son  ooidd 
not  torn  bis  father's  widow  out  of  the  family  dwelling 
house  himself^  or  authorize  a  purchaser  to  do  so,  at  all  events 
until  he  had  provided  for  her  some  other  suitable  rest- 
Bi^t  of  widow  dence  (t).    And  the  same  has  been  held  in  the  North-West 
'     "  '  Provinces,  where  the  son  of  the  survivor  of  two  brothers 
sold  the  dwelling  house,  in  part  of  which  the  widow  of  his 
uncle  was  living.     The  Court  held  that  she  could  not  be 
ousted  by  the  purchaser  of  her  nephew's  rights  (ft).    Wherei 
however,  a  Hindu  mortgaged  his  ancestral  dwelling  hons^ 
and  then  died,  and  his  mother  and  widow  were  made  parties 
to  a  suit  to  enforce  the  mortgage,  the  Court  held,  that  the 
bet  that  they  were  dwelling  in  the  house  was  no  objection 
to  a  decree  for  its  sale.    They  appear  to  have  left  it  an  open 
question  whether  the  purchaser  at  the  sale  would  be  entitled 
to  turn  them  out  of  possession  (I), 
Againat  volan-         §  880.  So  far  WO  have  been  discussing  the  case  of  a  pur- 
don  of  property,  ^^^c^^i'  ^^^  value.    Phear,  J.,  in  the  judgment  so  often  refer- 
red to,  said,  "  As  against  one  who  has  taken  the  property 
as  heir,  the  widow  has  a  right  to  have  a  proper  sum  for  her 
maintenance  ascertained  and  made  a  charge  upon  the  pro- 
perty in  his  hands.     She  may  also  doubtless  follow  the  pro- 
perty for  this  purpose  into  the  hands  of  any  one  who  takes 
it  as  a  volunteer,  or  with  notice  of  her  having  set  up  a  claim 
for  maintenance  against  the  heir''  (m).     Both  these  points 
have  been  settled  by  express  decisions.     In  Madras,  where 
a  testator  devised  all  his  property  by  will,  without  making 
any  provision  for  his  widow,  the  will  was  held  valid,  except 
as  to  her  claim  for  maintenance,  and  a  reference  was  directed 
to  ascertain  what  amount  should  be  set  aside  for  that  pur- 
pose (n).     And  so  in  Bengal,  Sir  F.  MacNaghten,  while  ad- 
mitting that  a  husband  can,  by  will,  deprive  his  widow  of 
her  share  in  the  estate,  adds, ''  It  cannot  be  doubted  but 


(t)  Mangala  v.  Dinanaih,  4  B.  L.  R.  (0. 0.  J.)  72 ;  B.  0. 18 Soih.  (0. 0.  J.)  Ift. 
ik)  Gauri  t.  Chandramani,  1  AU.  262 1  Talemand  v.  Mukmina,  I  All.  161. 
(0  Bhikham  y.  Pttra,  2  All.  141. 

(m)  Bhagahati  v.  Kanailal,  8  B.  L.  B.  228  (  S.  0.  17  Buth.  4S8,  aoU. 
(n)  S.  A.  6S4  of  1871,  per  Morgan,  O.  J.,  and  Holloway,  J.,  8  Mar.  1871,  BOi 
r«portod.    Aco.  Ratahai  v.  Sadu,  8  Bpm.  (A.  0.  J.)  98. 
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that  her  right  to  maintenance  remains  in  full  force— *and,  if 
it  had  been  asked  for  on  reasonable  grounds,  I  take  for 
granted  that  the  Court  would  in  this  case  (as  it  had  in  a 
similar  one)  have  ordered  funds  sufficient  for  the  purpose  of 
maintaining  her,  to  be  set  apart  out  of  the  whole  of  her  hus- 
band's  estate''  (o).  This  view  was  followed  by  the  Supreme 
Court  in  a  later  case,  where  a  Hindu  in  Bengal  left  all  his 
property  to  his  three  sons,  not  mentioning  his  widow.  A 
decree  was  made  for  partition  in  three  equal  shares  between 
them.  The  Court  held  the  decree  erroneousi  as  it  ought  to 
have  awarded  a  share  to  the  mother  for  her  maintenance. 
Orani,  J,,  said,  ''  Her  legal  right  was  not  excluded  by  her 
husband's  will,  since  her  name  was  not  mentioned  in  bis 
willi  and  rights  so  much  the  favoured  object  of  the  Hindu 
law  as  that  of  a  widow  to  maintenance  could  not  be  ex- 
eluded  by  implication.  And  so,  we  are  informed  by  Sir  F. 
MacNaghteni  the  Court  thoughty  and,  if  not  excluded,  they 
must  have  subsisted  such  as  the  law  declared  them''  (p). 
And,  I  imagine,  the  ruling  would  be  the  same  even  though 
the  testator  expressly,  and  by  name,  declared  that  his  widow 
or  daughter  should  not  receive  maintenance.  It  has,  no 
doubt,  been  decided  that  a  father  in  Bengal  may  by  will 
deprive  his  son  of  any  right  to  maintenance  (g).  But  that 
is  because  an  adult  son  has  no  right  whatever  to  mainten- 
ance (r).  His  only  right  is  as  an  heir  expectant,  and  that 
right  may  be  wholly  defeated  by  sale,  gift,  or  devise.  But 
the  right  of  a  widow  to  her  maintenance  arises  by  marriage, 
and  that  of  a  daughter  by  birth ;  it  exists  during  the  life  of 
the  father,  and  continues  after  his  death.  It  is  a  legal  obli- 
gation attaching  upon  himself  personally,  and  upon  his  pro- 
perty. He  cannot  free  himself  from  it  during  his 
and  it  attaches  upon  the  inheritance  immediately  after 
death.  It  seems,  therefore,  contrary  to  principle  to  hold 
that  by  devising  the  property  to  another,  he  could  authorixe 


(o)  F.  M4cN.9a. 

if)  Comulmoney  t.  Kamnmnath^  FaltoB,  189. 

( /)  Tii^mt  r    Tacorf,  4  B.  L.  R.  (O.  O.  J  )  Itf,  IW 

(r)  8^  ante,  S  Sfj,  t78. 
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(bat  other  to  hold  it  free  from  olaumi  which  neither  he  him- 
self nor  his  heir  could  have  resisted  ($). 

The  siame  principle  has  been  affirmed  as  against  donees. 
In  a  case  from  Allahabad,  a  husband,  during  his  life^  made 
a  gift  of  his  entire  estate,  without  reserving  maintenance  to 
his  widow,  and  it  was  held  that  the  donee  took  sabjeot  to  tha 
liability  to  maintain  her  (Q.  The  same  decision  was  giTsn 
in  Bombay,  where  a  husband  had,  by  gift  to  his  nndivided 
I  sons  by  his  first  and  second  wives,  assigned  the  whole  of  hia 

self-acquired  immovable  property,  without  maiking  pro* 
YWpn  for  his  third  wifq  who  wqa  left  ab^plntdy  destitnti. 
It  was  tielcl  that  shq  was  entitled  to  hay^  her  maintmanoa 
charged  npon  thia  property  in  the  handa  of  her  stop-aoiMb 
and  that  this  right  was  not  affected  by  any  agrewml  Qido 
by  her  with  her  husband  during  hia  life  (u)* 
i^toatnM  for      §  890.  Am  a  general  rule,  property  allotted  for  ^^^"^'^TMrnflt 

is  resumable  at  the  death  of  the  grantee,  the  preaomptioii 
being  that  the  income  only  was  granted,  and  not  the  bo^y 
of  the  fund  {v)^  But,  of  course,  there  is  nothing  to  pnmnk 
an  owner  making  over  a  Bum  of  money  or  landed  properly 
absolutely,  in  full  discharge  of  all  clahna  for  maintenanoai 
And  a  grant  so  made  would  be  absolutely  at  the  ilisptjial  ei 
the  person  to  whom  it  was  given  {no).  The  validifey  of  noh 
a  grant  would  depend  upon  the  capacity  of  the  penon  who 
made  it. 


^^ 


(«)  See  Bhoohunmoy^^  y.  BamMttore,  8.  D.  of  ISOS,  I.  n.  tfS,  wbm^  Ifcs 
OoaH  eeidi  "  In  Bennl  a  widow  hM  no  IndefeMlMe  Mtoa  ri|^  im  tlMSV^ 
pniy  left  by  her  hubaiicl,  though  ihe  hai  by  Tirtoe  of  her  annfafle  a lUi^K 
all  the  property  b^  willed  away,  to  maintenanoe."  Bee  aleo  AnmiIii»  ^hmI 
T.  JMgguUoondr§€.  8  If .  I.  A.  66.  The  tide  note  there  la  ammeow.  Wl 
widow  darned  and  obtained  wae  her  ihi^re,  and  not  merely  mpfatesjiM* 


(0  Jamna  ▼.  Maehid,  8  All.  815. 

iu)  Narhaddbai  t.  Mahadeo,  6  Bom.  99. 

iv)  WoodqvadiUo  t.  JfiOoond,  88  Bath.  886 ;  BhewanammM  ▼. 
Mad.  191 1  TTddou  ▼.  JaduUaL  6  OaL  118. 

Iw)  Nwning  D§b  ▼.  Boy  KoyUufuUh,  9  If.  I.  A.  86.    Loaf 

enjoyment  for  inooeesione  of  land  originally  nantedfor  mafil 

warrant  a  preeamption  that  the  grant  had  been  intended  to  be  ^bvolale.    Mv 
Zmnindar  y.  PMa  Fakir  Baju,  4  Ifad.  871. 
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PARTITION. 


§  391.  I  HATB  already  (§  215—223)  discussed  the  early  DirMoaof 
history  of  the  law  of  partition.  The  modern  law  may  be  ■^^^^• 
divided  into  four  heads.  First,  the  property  to  be  divided ; 
secondly,  the  persons  who  are  to  share  (§  395) ;  thirdly,  the 
mode  of  division  (§  412) ;  fourthly,  what  constitutes  a  parti- 
tion (§  418).  A  few  words  will  have  to  be  added  on  the 
subject  of  re-union.  In  treating  of  Thi  Joint  Family 
(Chapter  YIIL),  I  have  anticipated  much  that  is  usually 
placed  tinder  the  Law  of  Partition. 

First. — The  property  to  be  divided  is  ex  vi  termini  the  Oop*ro«^ 
property  which  has  been  previously  held  as  joint  property  SitmuI 
in  coparcenary  (a).  Therefore  a  man's  self-acquisition  is 
indivisible  {b),  and  so  is  any  property  which  he  has  inherited 
collaterally,  or  from  such  a  source  that  the  persons  claiming 
a  share  obtained  no  interest  in  it  on  its  devolution  to  him 
(f  248).  Property  allotted  on  a  previous  partition  is  at 
course  indivisible  as  between  the  separated  members  or  their 
representatives ;  but  it  would  be  divisible  as  between  those 
members  and  their  own  descendants,  unless  at  the  time 
of  partition  the  father  had  cut  himself  off  from  his  own 
issue,  as  well  as  from  his  collateral  relations  (§  249).  And  as 
soon  as  such  property  has  descended  a  step,  it  loses  its 
character  of  impartibility,  and  becomes  ancestral  and  joint 

(a)  Ai  to  what  it  eoMroentry  property,  Me  ofUe,  §  848,  el  Mtf. 
(6)  MiUkfhAra,  i.  4|  Daya  Bbam,  vi.  1 1  V.  Ifav.,  W.  7.    Bot  iaBtBfal, 
where  a  dirieion  if  made  io  the  life  of  the  father,  toe  father  hae  am' 


moietf  Of 
the  ffoodfl  aoqaired  b^  hie  eon  at  the  charge  of  the  eetate  i  the  eon  who  made 
the  aeaQititioD  haa  two  iharee,  and  the  reet  take  one  aoleoe.  Bot  If  the  f^er'o 
eetate  naa  not  been  aaed|  he  haa  two  iharee.  the  aoqnlrer  aa  naay,  and  the  reet 
are  excluded  from  participation.  Daja  Bnaga,  ii.  S  7 1  Pf  Pemeoek^  O.  J., 
Vma  Sundari  t.  Dtcarkanath,  %  B.  L.  R.  (A.  O.  J.)  187  |  B.  O.  11  Svth.  7t. 
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Ooparoenarj 
roperty  ii 
i?i!iible. 


8 


Property  indi- 
▼iiible  from  itf 
nature. 


property  in  the  hands  of  those  who  take  it.  It  retains  its 
original  character  as  regards  collaterals.  For  instaacoj  if 
A.  and  B.  are  undivided  brothers^  and  A.  makes  a  separato 


(T 


1>. 


1 

-L 


£ >. 

acquisition,  it  descends  to  his  two  sons  exclusiyely.  In  their 
hands  it  is  ancestral  propertji  and  divisible.  But  it  does 
not  become  the  property  of  the  coparcenary  of  which  they 
are  members  with  E.  and  F.  Consequently,  neither  the  (wo 
latter,  nor  their  descendants,  will  ever  be  entitled  to  share 
in  it,  so  long  as  the  direct  heirs  of  A.  are  in  existence  (e). 
In  one  case  the  Bombay  High  Court  decided  that  even 
ancestral  movable  property  was  so  completely  at  the  dis- 
posal of  the  father,  that  his  own  sons  could  not  claim  a  pa^ 
tition  of  it.  But  this  decision  appears  to  have  been  over-ruled 
by  implication  in  a  later  case  {d).  The  whole  doctrine  on 
which  it  rests  has  been  already  discussed  (§  291). 

§  392.  Other  matters  were  originally  declared  to  be  indi^ 
visible  from  their  nature,  such  as  apparel,  carriages,  ridings 
horses,  ornaments,  dressed  food,  water,  pastnre'ground  and 
roads,  female  slaves,  houses  or  gardens,  utensils,  necessary 
implements  of  learning  or  of  art,  and  documents  evidencing 
a  title  to  property  (e).  The  ground  of  the  exception  seems 
to  have  been  that  they  were  things  which  could  not  be 
divided  in  ipeete,  that  they  were  originally  of  small  valuer 
and  specially  appropriated  to  the  individual  members  of  the 
family ;  consequently,  that  if  each  were  left  in  possession  of 
his  own,  the  value  held  by  one  would  be  balanced  by  a  cor- 
responding value  in  the  hands  of  another.  But  as  property 
of  this  sort  increased  in  value,  the  strict  letter  of  the  texts 
was  explained  away,  and  it  was  established  that  where 
things  were  indivisible  by  their  nature,  they  must  either 


(e)  Katama  NaUhiar  y.  Rajah  cif  Shivaganga,  9  If.  I.  A.  639 1  B.  0.  S  Svlk 
(P.  O.)  81 ;  renaiami  ▼.  Penasami,  6  I.  A.  61 1  8.  0.  1  If  ad.  Sit. 

(d)  Ramchandra  Dada  Naik  v.  Dada  Mahadev,  1  Bom.  H.  0.  Adds.  70  CM 
ed.),  contra,  Lakshman  v.  Samehandra,  1  Bom.  661 ;  affd.  7  I*  A.  181 1  B.  07i 
Bom.  48 1  anU,  §  291. 

(«)  Mitakabara,  i.  4.  §  16-27 ;  Daya  Bhaga.  tI.  2.  |  28-60 1  Y.  May.,  v.7» 
§28. 


PARTITION.  439 

be  enjoyed  by  the  heirs  in  tnrns  or  jointlyi  as  a  well  or  a 
bridge ;  or  sold^  and  their  valnd  distributedi  or  retained  by 
one  co-sharer  ezclnsively,  while  the  yalne  of  what  he  retained 
was  adjusted  by  the  appropriation  of  corresponding  ralaes 
to  the  others  (/).  Where  part  of  the  property  consists  of 
idols  and  places  of  worship,  which  are  Taloable  from  their 
endowments,  or  from  the  respect  attaching  to  their  possessor, 
the  members  will  be  decreed  to  hold  them  by  tarns,  the  * 
period  of  tennre  being  in  proportion  to  their  shares  in  the 
corpus  of  the  property  (§  864).  A  partition  of  a  dwelling- 
bonse  will  be  decreed  if  insisted  on  (g),  bat  the  Court  will,  if 
possible,  try  to  effect  sach  an  arrangement  ds  will  leave  it 
entire  in  the  hands  of  one  or  more  of  the  coparceners  {h). 

§  393.  Another  class  of  estates  which  are  indivisible,  inparUbU 
without  being  either  separate  or  self-acquired,  are  those  P'****"^' 
which  by  a  special  law  or  custom  descend  to  one  member  of 
the  family  (generally  the  eldest),  to  the  exclusion  of  the 
other  members.  The  most  common  instance  of  this  is  in 
the  case  of  ancient  Zemindaries,  which  are  in  the  nature  of 
a  Raj,  or  Sovereignty,  or  which  descend  to  a  single  member 
by  special  family  custom  (t).  But  an  estate  which  is  not  in 
the  nature  of  a  Raj  is  not  impartible,  and  does  not  descend 
to  a  single  heir,  merely  because  it  is  a  2iemindary,  in  the 
absence  of  a  special  and  binding  faimily  custom  (ft) .  Another 
case  in  which  property  is  primd  facie  impartible,  is  where  ii 
is  allotted  by  the  State  to  a  person  in  consideration  of  the 
discharge  of  particular  duties,  or  as  payment  for  an  office, 
even  though  the  duties  or  office  may  become  hereditary  in  a 
particular  family.  An  instance  of  the  sort  is  to  be  found  in 
the  case  of  lands  held  under  ghatwali  tenure  in  Beerbhoom, 
which  are  hereditary  but  impartible  (I).    So  in  Madras,  where 


If}  Vifmmifc.,  p.  8j  8  Dig.  870-886. 

(ffl  HuUodhur  v.  Ramnautht  Manh.  86. 

ih)  Rajcoomaree  ▼.  Oopal,  8  Cal.  614. 

\i)  See  ant€,  §  48,  60. 

(k)  Vetitaiap€tty  y.  Ramachsndra.  1  M«d.  Deo.  406;  Jfoottoootii^ada 
T.  Toomfroycuamy,  Mad.  Deo.  of  1840,  87;  Jagnnnadha  ▼.  Konda,  ih.  Ill; 
JiociUocv€tuata  ▼.  Mut%ar9awmy,  Mad.  Deo.  of  1868,  817 1  JToeriiarcUn  t. 
DHoHnidhur,  8.  D.  of  1868,  1188. 

(I)  Hurlall  T.  Jorotoun,  6  8.  D.  100  (804)  approred  bj  P.  O.,  Ldanumd  w,  (7o«t 
<^  B€ng4a.6  M.  I.  A.  186;  8.  0.  1  Sath.  (P.  0)  80;  NilmoniY,  Bakrunaik, 
9  I.  A.  104  I  8.  0.  8  Cal. 


440  TABTITION. 

the  office  of  cornnnii  or  village  accountant^  haa  become  her»- 
ditary>  the  land  attached  to  the  office  is  not  liable  to  divi- 
Bion(fii).    In  Bombay,  however,  there  are  nomerons  revenue 
and  village  officesi  such  as  deahmuk,  despandya,  desai,  and 
patel,  which  are  similarly  remunerated  by  lands  originally 
granted  by  the  State.    These  lands  have,  by  lapse  of  Um^ 
come  to  be  considered  as  purely  private  property  of  the  family 
which  holds  the  office,  though  they  are  subject  to  the  obliga- 
tion of  discharging  its  duties,  and  defraying  all  noooimiy 
expenses.      Land  of  this  character  is  so  frequently,  ihougli 
not  invariably,  partible  that  it  has  been  decided  that  in  a  anii 
for  partition  of  such  property,  its  nature  raises  no  preramp- 
tion  that  it  is  indivisible.     Consequently,  the  holder  of  the 
office  of  the  land  attached  to  it  must  rebut  the  claim  for 
partition  by  evidence  of  a  local  or  family  usage  that  the  land 
should  be  held  exclusively  by  the  holder  of  ihe  office  (»)• 
On  partition  a  portion  of  the  property  will  be  set  aside  safi- 
cient  to  provide  for  the  discharge  of  the  duties,  and  the  resfc 
will  become  private  property  free  from  all  obligations  to  ihe 
State  (o).    So,  an  estate  which  has  been  allotted  by  Gk»vem- 
ment  to  a  man  of  rank  for  the  maintenance  of  his  rank  is 
indivisible,  as  otherwise  the  purpose  of  the  grant  woold  be 
frustrated.     But  where  it  is  allotted  for  the  maintenance  of 
the  family,  then  it  is  divisible  among  the  direct  deeoondanto 
of  the  family,  as  the  special  object  is  to  benefit  aU  eqnally, 
not  to  maintain  a  special  degree  of  state  for  one  (p).     And 
where  an  estate  is  impartible,  its  income  is  impartible^  and 
the  savings  of  such  income,  and  the  purchases  made  oat  of 
such  savings  are  equally  impartible,  so  long  as  they  remain 
iu  the  hands  of  the  person  out  of  whose  income  they  pro* 
ceeded.     But  as  soon  as  they  pass  from  him  to  a  rai 
they  become  divisible  and  ancestral  property  (f ). 


(m)  Alymalummaul  ?.  Vencatoovign,  S  HtA.  Doo.  86. 

iu)  Bteele.  208,  81U.  2i9.    ahidhojirau  t.  NoOojirMV,  10  ttOM.  H.attl| 


Adrithappa  v.  Uunuhidappa,  7  I.  A.  16S ;  8.  C.  4  Bool 

(o)  Act  XI  uf  1848,  S  18  (UerodiUry  Offictfn) ;  AdrUhmfpm  f.  OsnuftM^pfib 
u6  »up.  _ 

(p)  h'iiwanudha  f.  tungaroo.  If  ad.  Dm.  of  1861,  S7|  MJM  |  B^tJtkm  f- 
NMiraMMmty,  If  ad.  Deo.  of  1868,  74 1  Bodkrao  v.  Hur$%n§  MO,  €  M.  I.  A<4 

iq)  8««  ante,  f  266,  and  cmm  in  Uat  noU. 
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AUIiongli  a  Raj  or  Zemiu'dary  may  be  itseH  indivisiblei  lUjUkmin 
there  is  no  reason  why  ifc  should  nofc  be  taken  into  a  division,  ^^ 
as  property  allotted  to  a  separating  member.  The  result 
would  be  that  its  descent  would  bo  governed  by  the  rules 
which  relate  to  separate  property  (r).  Therefore,  in  a  family 
governed  by  the  Mitakshara  law,  it  would  pass  to  female 
heirs  in  preference  to  male  collaterals  («). 

§  391.  Having  ascertained  what  property  there  is  to  Mode  of  Ukiof 
divide^  the  next  step  is  to  ascertain  its  amount.  For  this 
purpose  it  is  necessary  first  to  deduct  all  claims  against  the 
united  family  for  debts  due  by  it,  or  for  charges  on  account 
of  maintenance^  marriages  or  family  ceremonieSi  which  it 
would  have  had  to  provide  for^  if  it  remained  united  (I). 
When  these  are  set  aside,  an  account  must  be  taken  of  the 
entire  family  property  in  the  hands  of  all  the  different 
members.  In  general  this  account  is  simply  an  enquiry 
into  the  existing  assets.  No  member  can  have  any  claim 
to  mesne  profits  previous  to  partition^  because  it  is  assumed 
that  all  surplus  profits  hayoi  from  time  to  time,  been 
applied  for  the  family  benefit,  or  added  to  the  family  pro- 
perty. No  charge  id  to  be  made  against  any  member  of 
the  family,  because  he  has  deceived  a  larger  share  ot  the 
family  income  than  atiother,  provided  he  has  received  it 
for  legitimate  fattaily  purposes.  Nor  can  the  manager  be 
charged  with  gains  which  he  might  have  made,  or  savings 
which  ho  might  have  effected,  nor  even  with  extravagance 
or  waste  which  he  has  committed,  unless  it  amounts  to 
actual  misappropriation.  But,  of  course,  advances  made  to 
any  member  for  a  special  private  purpose,  for  which  he 
would  have  no  right  to  call  upon  the  family  purse,  or  to 
discharge  his  own  personal  debts,  contracted  without  the 
authority  of  the  other  meinbei-s,  or  alienations  of  the  family 
property  made  by  an  individual  for  his  own  benefit,  would 


(r)  An  instance  of  the  sort  occnrrod  in  the  onee  of  Runganayakamma  ▼.  BuUi 
Ramava,  P.  C.  5th  July  1870. 

(«)  IVr  rtfrtam,  Katama  Natchiar  v.  Rajah  of  Shivagunga,  9  M.  I.  A.  689 1 
8.  C.  2  Sntb.  (P.  C.)  31  ;  Tekaet  v.  Tekaeinee,  90  Both.  154. 

i.  S  47.  iii.  2  §  88-43 ;  V.  May.,  W.  4.  §  4.  U.  0,  §  1. 1  ▼.  4 J  14i  S  Ofc.  Sijfe, 
380 ;  W.  A  B.  888,  889.     Bee  ae  to  the  eight  ceremoniiBi,  S  Dig.  104. 
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'Ooparoeoera. 


Sou  during  life 
of  father. 


be  properly  debited  against  him  in  estimating  bis  share  (u). 
And^  conversely^  money  kiid  out  by  one  member  of  the 
family  upon  the  improvement  or  repair  of  the  property^  or 
for  any  other  object  of  common  benefit,  in  general  con- 
stitutes no  debt  to  him  from  the  rest  of  the  family.  Hie 
money  which  he  expends  is  probably  in  itself  part  of  the 
joint  property,  so  that  he  is  merely  returning  to  the  family 
its  own.  But  this  presumption  might  be  rebutted.  If  the 
funds  which  he  had  expended  were  advanced  out  of  his  own 
self-acquired  property,  or  out  of  the  income  of  property 
which  by  mutual  agreement  had  been  set  aside  for  his 
exclusive  enjoyment,  an  arrangement  with  his  coparoenen 
by  which  he  was  to  lay  out  money  from  his  separate  funds, 
and  they  were  to  reimburse  his  outlay,  would  be  valid  (o). 
Mesne  profits  may  be  allowed  on  partition,  where  one 
member  of  the  &mily  has  been  entirely  excluded  from  the 
enjoyment  of  the  property,  or  where  it  has  been  held  by  a 
member  of  the  fetmily  who  claimed  a  right  to  treat  it  as 
impartible,  and  therefore  exclusively  his  own  (to).  Such  a 
claim,  however  reasonable  and  bond  fide,  negatives  the 
ordinary  presumption  that  the  annually  accruing  profits 
have  been  applied  for  the  benefit  of  the  fiunily,  and  that 
the  savings  have  been  carried  into  the  family  treasury. 

§  395.   SiCONDLT,  AS  TO  TBI   PIBSONS  WHO    SHABI. — Auj 

coparcener  may  sue  for  a  partition,  and  every  coparcener  is 
entitled  to  a  share  upon  partition  {x).  But  some  persons  are 
entitled  to  a  share  upon  a  partition  who  cannot  sue  for  it 
themselvea  Upon  these  points  there  are  many  distinctions 
between  the  early  and  the  existing  law,  and  also  between 
\,\\e  law  of  Bengal  and  of  the  other  provinces. 

In  Bengal  the  son  has  no  right  to  demand  a  partition  of 
property  held  by  his  father  during  the  life  of  the  latter 
(§  221).  The  Mitakshara,  on  the  other  hand,  expressly 
assorts  tho  right  (§219).     Yet  it  is  remarkable  how  slowly 


(u)  Ante,  §  266 ;  Lakshman  v.  Bamchandra,  1  Bom.  661 ;  Kan$rrav  v.  Qiirrar, 

6  Bom.  689. 

(r)  Muituswuinj  v.  Suhbiramaniija,  1  Mad.  II.  0.  300. 

(w)  Per  curiam,  Kunnaruv  v.  Gurrav,  6  Bom.  p.  606 ;  VekkmUi  v.  If«inayir«i 

7  1.  A.  88,  61  ;  B.  G.  2  Mad.  128 ;  Venkaia  v.  Rajagopala,  0  I.  A.  126. 
(x)  As  to  Uio  portfoof  who  arc  coparcouorfi  too  antCt  §  244. 
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tho  riglifc  came  to  be  recognized  in  practice.  Sir  Thomas 
Strange  discnsses  the  subject  with  an  evident  leaning 
ngainst  the  right  (y).  Mr.  Strange,  in  his  Manual,  treats 
the  right  as  existing,  but  as  one  which,  until  very  recent 
times,  was  opposed  to  public  opinion,  unless  under  excep- 
tional circumstances  (z).  Several  of  the  futwahs  quoted  by 
West  and  Biihler  affirm  that  the  right  only  arises  where  the 
father  is  old,  diseased  or  wasteful  (a).  The  High  Court  of 
Bombay,  in  a  case  already  cited,  held  that  as  regards 
movable  property  at  all  events  the  son  could  not  enforce  a 
partition  against  his  father's  consent ;  and  in  the  argument 
it  was  stated  that  no  bill  for  such  a  purpose  had  ever  been 
filed  in  the  Supreme  Court  (6).  The  right  both  of  a  son 
and  a  grandson  under  Mitakshara  law  to  a  partition  of  Qrmndion> 
movable  and  immovable  property  in  the  possession  of  a 
father,  against  his  consent,  has  now,  however,  been  settled 
by  express  decisions  in  Madras,  Bengal  and  the  North- West 
Provinces,  and  is  assumed  to  exist  equally  in  Bombay  (c). 
The  right  o(  the  great-grandson  to  a  division  is  not  expressly  Graat-fnuidfoB. 
stated  in  any  of  the  early  Hindu  law-books,  but  it  rests  on 
the  same  grounds  as  that  of  the  son,  viz.,  equality  of  right 
by  birth  (d). 

§  396.  The  rights  even  of  unborn  sons  were  originally  so-  Afterbora 
much  respected,  that  when  a  son  was  born  after  a  partition 
had  taken  place  between  a  father  and  his  sons,  the  partition 
was  opened  up  again,  in  order  to  give  him  the  share  which 
he  would  have  had  if  he  had  then  been  alive  (e).  And 
Jimuta  Vahana  was  of  opinion  that  the  rule  was  still  appli- 
cable where  the  property  to  be  distributed  was  inherited 
from  the  grandfather,  because  distribution  of  such  property 


(y)  1  Strti.  n.  L.  179.  («)  Prefice,  ?iil. 

(a)  W.  A  B.  864.  402. 

(b)  Ramehandra  ▼.  Mahadev,  1  Bom.  H.  C.  Appi.  7<(  (2nd  ed.) 

(r)  Hagalin^a  ▼.  Subbiramaniyat  1  BUd.  H.  0.  77 ;  Nag€dinga  ▼.  V§Uum»fny, 
1  Mad.  Law  Rep.  76 ;  Laljeet  ▼.  Rajeoomar,  18  B.  L.  R.  S78 ;  8.  0.  90  Bath. 
336 ;  Kaliparahad  t.  Ramcharan,  1  AH.  169.  B«e  fntwaba,  Bom.  8«1.  Rep.  41, 
42 ;  W  A  B.  365,  370,  373 ;  per  curiam,  Moro  Vithfcmath  w.  Oansih,  10  Bom. 
U.C.  463. 

id)  Vf.A  B.  298,  302  ;  Daya  Bhaga,  xi.  1,  |  81—48 ;  Smriii  Obaadriks.  viii. 
§  11 ;  Vivaria  Chintamani,  239 ;  Mann,  ix.  §  187 1  Vtrmmit,  p.  90,  f  tSa  |  Mtm- 
v»li  Vilam,  §  231. 

(r)  Vishna,  xvii.  §  3;   Vt%jnav«lltTA,  ii.  122. 
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vras  illegal  so  long  as  tho  mother  was  capable  of  bearing 
children.  Oonseqaently,  the  rights  of  an  after-bom  child 
could  not  be  prejudiced  by  the  illegal  act  (/).  Other 
writers,  however,  stated  that  a  ^on  bom  after  a  partition 
could  only  take  his  father's  share,  representing  him  to 
the  exclusion  of  the  previously  divided  brethren  {g).  The 
Mitakshara  reconciles  the  conflict  by  saying  that  the  latter 
texts  lay  down  the  general  rule,  while  the  former  are  limited 
to  the  case  of  a  son  who  was  in  his  mother's  womb  at  the 
time  of  partition.  Jimuta  Vdhana  takes  the  same  view 
in  cases  where  the  partition  is  made  by  the  faithor  of  his 
self-acquired  property.  Therefore,  in  all  cases  where  the 
birth  of  a  son  would  add  to  the  number  of  sharers,  it  the 
pregnancy  is  known  at  the  time,  tlie  distribution  shonld 
be  deferred  till  its  result  is  ascertained.  IE  it  is  not 
koown,  and  a  sou  is  afterwords  born,  a  redistribation 
must  take  placo  of  the  estate  as  it  then  stands  (fc).  If  the 
father  had  divided  the  whole  property  among  his  sons, 
retaining  no  share  for  himself,  it  is  said  that  the  sons,  with 
whom  partition  has  been  made,  must  allot  from  their  ahares 
a  portion  equal  to  their  own  to  an  after-bom  son  (»)• 
Kigbfc  of  repre-       §  397.  Under  Mitakshara  law,  the  right  to  a  share 

by  survivorship  among  the  remaining  coparceners,  snl 
to  the  rule  that  where  any  deceased  coparcener  leaves  male 
issue  they  represent  the  rights  of  their  ancestor  to  a  parti- 
tion (&).  For  instance,  suppose  A.  dies,  leaving  a  son  B., 
two  grandsons  E.  and  F.,  three  great-grandsons  H.,  I.,  J., 
and  one  great-great-grandson  Z.  The  last  named  will  take 
nothing,  being  beyond  the  fourth  dogree  of  descent  (§  244). 
Ilie  slmre  of  his  ancestor  W.  will  pass  by  survivorship  to 
the  other  brothers,  B.,  C,  D.,  and  their  descendants^  and 


(/)  Day*  BbAffa,  i.  S  45,  vU.  S  10.  This  rMirioUon  hoir«v«r  b  bo  io/^gm  !■ 
force,  atiUt  §  2SXk. 

(y)  Manu,  U.  f  316 ;  Oautaroa,  zzvui.  §  86 ;  Nanda.  zUi.  f  44  ;  VrihaMttt.  I 
Dig.  49,  485. 

Qi)  Mitakalwm.  i.  6,  §  1—12 ;  Daya  Bhagap  vu.  $  4{  V.  lUv.,  W.  4,  f  aS-l7l 
Viramtt.,  p.  92,  §  24;  Yekeyamian  w.  Agnuuwrtan.  4  Had.  H.  0.  SOf  i  MT 
Pmeockj  0.  J.,  Kalidau  ▼.  Krithan,  2  B.  h.  B.  (F.  B.)  pp.  IIS-ISL 

(t)  1  W.  MafiN.  47. 

{k)  It  must  always  be  remembered  tbat  wbat  paMee  is  not  a  aLMM99  M  Im  Bob* 
gal,  but  tbo  rigbt  to  bave  a  sbore  ou  partition,  ant$,  {  S4S. 
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enlarge  tbeir  interests  accordingly.  Hence  B.,  0.^  and  D. 

will  each  be  entitled  to  one-third^  E.  and  F.  will  take  the 

A. 


r 


r- 
E. 


doiid.  dead.  deiid. 

~lr.       G.  X. 

dead.  dead. 

1  }.     I 


r 
11. 


dead. 


A. 

third  belonging  to  C,  and  H.,  I.^  J.,  will  take  D.'s  third. 
Each  class  will  take  fer  stirpes  as  regards  every  other  class^ 
bat  the  members  of  the  class  take  per  capita  as  regards  each 
othor.  This  rule  applies  equally  whether  the  sons  are  all  by 
the  same  wife,  or  by  different  wives  {t).  But  if  W.  had  lUpretentaUon 
effected  a  partition  with  A.,  then,  on  his  death,  his  fourth  of  anoeator. 
would  have  passed  at  once  to  Z.,  supposing  X.  and  Y.  to  have 
predeceased.  The  right  of  any  descendant,  or  set  of  des- 
cendants, to  a  partition  ansumes,  however,  that  the  ancestors 
above  him  or  them  are  dead.  C.  can  compel  a  partition  with 
A.,  but  E.  and  F.  cannot  compel  a  partition  during  the  life 
of  C  Their  right  arises  for  the  first  time,  when,  by  the 
death  of  C,  his  interest  in  the  estates  descends  npon  them. 
It  is  evident  that  they  cannot  have  their  own  share  appor- 
tioned without  a  previous  apportionment  of  the  share  of  0. 
But  the  sons  or  grandsons  of  C.  cannot  compel  him  to 
proceed  to  a  partition  unless  he  wishes  it  (m). 

§  398.  These  principles  require  some  modification  where  Bengal  law. 
the  case  arises  in  Bengal.     A  son  can  never  demand  a  parti- 
tion of  property  held  by  his  father,  but  as  soon  as  A.,  in  the 
above  diagram,  died,  his  property  would  descend  to  his  sons 


(0  Mttaksbani,  i.  5,  §  1  ;  V.  May.,  \v.  4,  I  9Q-8S)  Smriti  Obandrika,  Tiii. 
§  1-lG ;  Katyajano,  3  Dig.  7  ;  Devala,  ib.  0,  10,  440,  448 ;  Narada,  liil  f  S6  | 
2  Dig.  672,  675,  576 ;  1  8tra.  H.  L.  905  ;  8  Sira.  U.  L.  861— M7  ;  MocUoo9«nqada 
▼.  Toomhayofnmy,  Mad.  Deo.  of  1S49,  87 1  PoovtUhay  ▼.  Paroomal,  Mad.  Deo. 
of  1856,  5.  In  sorae  families,  howerer,  a  onatom  eaUed  Patnt-hhaga  prenula  of 
dividing  according  to  motbera  ;  so  that  if  A.  had  two  aooi  by  hia  wife  B.,  and 
tbroo  sons  by  C,  the  proport?  would  be  dirided  into  moietiea,  one  ffoisff  to  the 
aoni  by  H.,  nnd  tbo  other  to  the  aoni  by  O.  Sumrun ▼.  Khedun,%S. D.  116(147). 

(m)  Miukihara,  i.  5,  §  S ;  W.  A  D.  896 ;  1  W.  MacN.  H.  L.  60 ;  8  W.  MacN. 
160 ;  .3  Dig.  9,  S8,  888  :  anU,  §  246  ;  Daya  Bhofp^,  iii.  1,  §  19,  li.  6, 1  89.  The 
VininiitrcHltiya  appenri  to  bo  of  a  contrary  opinion.     Viramit,  pw  90,  {  S3c. 
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and  their  descendants,  and  would  be  divisible  among  them 
in  the  same  manner  as  above  stated.  If  any  coparcener^ 
however,  dies  without  male  issue,  but  leaving  a  widow,  a 
daughter,  or  daughter's  sons,  his  share  will  descend  to  them, 
and  will  not  lapse  into  the  shares  of  the  other  members  as  it 
would  do  under  the  Mitakshara  law  (n).  The  prindpleB 
of  this  line  of  succession  will  be  discussed  hereafter.  It  is 
sufficient  here  to  say  that  representation  does  not  extend 
beyond  daughters.  Daughters  of  the  same  class  inherit  to 
their  father,  fer  stirpes.  But  daughters'  sons  do  not  take  as 
heirs  to  their  mother,  but  as  heirs  to  their  grandbther. 
Consequently  no  daughter's  son  takes  at  all,  until  all  the 
eligible  daughters  are  dead ;  and  such  sons,  where  they  do 
inherit,  take  j96r  capita  and  not  per  stirpes.  That  is  to  say, 
if  a  man  has  two  daughters,  A«  and  B.,  of  whom  A.  has  one 
son,  and  B.  has  five,  on  the  death  of  the  last  daughter  the 
six  sons  will  take  equally  (o). 
lUegitimato  §  399.  Illegitimate  sons  of  the  three  higher  classes  are 

entitled  to  nothing  but  maintenance  (p).  As  regards  the 
illegitimate  son  of  a  Sudra  there  is  greater  difficulty.  It  is 
said  that  if  a  partition  is  made  by  the  &ther,  he  may  he 
allotted  a  share  at  the  &ther's  choice,  and  that  if  the  parti- 
tion is  made  after  the  fiither's  death,  the  brethren  shoold 
make  him  a  partaker  of  the  moiety  of  a  share.  'He  Bengal 
writers  say  that  where  the  partition  is  made  by  the  Csther 
himself,  or  after  his  death  in  pursuance  of  his  directions, 
the  share  of  such  an  illegitimate  son  may  bo  equal  to  that  of 
a  legitimate  son.  This  would  be  natural  enough,  consider- 
ing the  power  which  a  father  in  Bengal  has  in  the  disposition 
of  his  property.  Vijnanesvara  lays  down  no  rule  upon  the 
point,  but  speaks  vaguely  of  ^'  a  share.''  Where  there  are 
no  legitimate  sons,  but  there  are  daughters  or  danghten' 
sons,  the  Mitakshara  says  that  he  is  entitled  to  half  a  share 
only ;  the  Daya  Bhaga  and  Daya-krahma-sangraha  say  that 


■ODf. 


in)  Daya  Bhaga,  xi.  1,  §  47,  69,  66 ;  1  W.  MaoN.  10,  SSf  poit,  |40S. 

to)  See  poii,  §  478, 479.  .     .         « 

(p)  HiUktbara,  i.  13,  S  3;  Daya  Bhaga.  ix.  f  88s  Y.  May.,  if.  I  flMKl 

Viramit.,  p.  121,  §  17 ;  Ohvotwrya  t.  Sahvh  PurhaladtJ  M.  I.  A.  18|  B.  0. 4 

Bath.  (P.  0.)182;  Qqjapathy  t.  Ck^japathy,  2  Mad.  H.  0.  869,  nttnadoBa 

differont  point,  18  M.  I.  A.  497 ;  8.  0.  6%.  L.  &.  908  i  8. 0. 14  8oth.  (P.  a)  81. 
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he  shares  equally  with  the  daughter's  son  {q) :  while  the 
author  of  the  Datta  Ghandrika  considers  that  where  there 
is  no  legitimate  male  issue^  the  illegitimate  son  of  a  Sudra 
shares  equally  with  the  whole  series  of  heirs  down  to  the 
daughter's  son  (r).  I  know  of  no  decision  in  which  the 
right  of  an  illegitimate  son  to  sue  for  a  partition  has  been 
raised.  In  a  Bombay  case,  where  however  the  point  did  not 
arise,  it  seems  to  have  been  the  opinion  of  Nanabhai  Haridas, 
J.,  that  an  illegitimate  son  could  enforce  a  partition  as 
against  his  brothers,  but  not  as  against  his  &ther,  ''  seeing 
that  his  right  to  take  a  share  during  his  father's  lifetime  is 
expressly  made  to  depend  on  the  father's  choice"  (s), 

§  400.  The  legality  of  a  partition  during  the  minority  of  Minority  not  a 
some  of  the  coparceners  is  recognized  by  Baudhayana,  who 
says  that ''  the  shares  of  sons  who  are  minors,  together  with 
the  interest,  should  be  placed  under  good  protection  until 
the  majority  of  the  owners"  (t).  One  text  of  KcUyayana 
appears  to  prohibit  partition  while  there  is  a  minor  entitled 
to  share  (u).  But  it  is  quite  evident  that  if  such  a  rule 
existed,  a  partition  could  hardly  ever  take  place.  It  is  now 
quite  settled  that  a  partition  made  during  the  minority  of  Miaoritj. 
one  of  the  members  will  be  valid,  and  if  just  and  legal  will 
bind  him.  Of  course,  his  interests  ought  to  be  represented 
by  his  guardian,  or  some  one  acting  on  his  behalf,  though  I 
imagine  that  the  fact  of  his  not  being  so  represented  would 
be  no  ground  for  opening  up  the  partition,  if  a  proper  one 
in  other  respects  {v).  When  he  arrives  at  full  age  he  may 
apply  to  have  the  division  set  aside  as  regards  himself,  if  it 
can  be  shown  to  have  been  illegal  or  fraudulent  (w),  or  even 
if  it  was  made  in  such  an  informal  manner  that  there  are  no 


iq)  Ynjoavalkya,  ti.  (  1S3.  IS^i;  MiUkthara,  i.  13.  §  l.St  Daja  Bhao,  ir. 
J»,80;  D.  K.S.fi.  §83-34;8Dig.  14S;  V.  May.,iV4.  §  81  Aa  to  the  mean- 
my  of  the  hjilf-aharc,  see  poBt^  §  466.  Aa  to  tho  peraonf  entitled  ander  thoao 
ipxit,  posit  §  463,  46t. 

(r)  DattA  Ghandrika,  ▼.  §  30,  31.    See  post,  §  466. 

(«)  Sadu  T.  Baiza^  4  Bom.  pp.  4i,  45. 

(0  BaadbnyaDA,  ii.  §  2. 

(u)  3  Dig.  &il. 

(  V)  2  Btra.  H.  U  362  ;  2  W.  »L\cN.  14 ;  Deoioatiti  ▼.  Dwarkanalh,  S  B.  L.  R. 
363,  nolo  :  8.  O.  Sub  nomine,  />eo  Bannes  v.  Ihoarkanath^  10  Both.  878* 

(in)  Nnhappa  t  BnJnmnutL  2  Mail.  il.  O.  ISS;  per  cufiam,  LakMhmibai  ▼. 
Canpntt  4  Bom.  II  C.  (O.  C  J)  159 ;  Dcowanti  ¥.  Dwarkanath,  8  B.  L.  B.  863, 
noto  ;  fiipiTi,  note  (»'). 
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means  of  testing  its  validity  {x).  Bat  a  sait  oannofc  be 
brought  by,  or  on  behalf  of,  a  minor  to  enforce  partifcionj 
unless  on  the  ground  of  malversation,  or  some  other  dream- 
stances,  which  make  it  for  his  interest  that  his  share  should 
be  set  aside  and  secured  for  him  (y).  Otherwise  he  might 
be  thrust  out  of  the  family  at  the  very  time  when  he  mm 
least  able  to  protect  himself. 

Absent  An  absent  coparcener  stands  on  the  same  footing  ••  a 

^^^  minor.    The  mere  &ct  of  his  absence  does  not  prevent  par- 

tition. But  it  throws  upon  those  who  effect  it  the  obligir 
tion  to  show  that  it  was  &ir,  and  legally  conducted,  and  the 
duty  of  keeping  the  share  until  the  return  of  the  abeent 
member  (s).  The  right  to  receive  a  share  of  properly 
divided  in  a  man's  absence  is  laid  down  as  extending  to  bis 
descendants  to  the  seventh  degree.  But|  of  coarse,  it  woald 
now  be  regulated  by  the  law  of  limitation  (a). 

Wifo.  §  401.  A  wife  can  never  demand  a  partition  daring  tbe 

life  of  her  husband,  since,  from  the  time  of  marriage^ 
she  and  ho  are  united  in  religious  ceremonies  (ft).  Bat  in 
former  times,  where  a  partition  took  place  at  the  will  of 
others,  the  interests  of  the  women  of  the  family,  whethor 
wives,  widows,  mothers,  or  daughters,  weremaob  better 

Right  of  wife,     provided  for  than  they  are  at  present.    Whore  the  partition 

was  made  in  the  father's  lifetime,  the  furniture  in  tbe  booae 
and  the  wife's  ornaments  were  set  aside  for  the  wi^  and 
where  the  allotments  of  the  nudes  were  equal,  and  the  wives 
had  no  separate  property,  shares  equal  to  those  of*  tbe  eona 
were  set  apart  for  the  wives  for  their  lives  (e).  Aocording 
to  Harinaiha,  however,  this  right  to  a  share  did  not  arise 
where  the  husband  reserved  two  or  more  shares  to  himself, 
as  he  was  entitled  to  do,  as  the  extra  shares  were  a  sufficient 
provision  for  his  wives  (d).    And  so,  where  the  partition 

(«)  Kalee  Sunkur  ▼.  Dentndro,  23  Butli.  68. 

(y)  1  Stni.  H.  L.  2titS ;  Svamiuar  w.  Ohokkalingam,  I  Mad.  U.  0. 1«  |  AHm^ 
lammal  v.  Amnachdlatn,  8  Mad.  U.  0.  69 ;  KamakBhi  f .  OhidttuUmrmm  A.  H. 

(s)  1  Bin.  H.  L.  206;  3  Stra  il.  L.  ^ii ;  8  Dig.  &U 

(a)  Daya  Bhaga,  viii. ;  D.  K.  S.  ix.  Boo  Act  XY  of  1877.  Behod.  il.  I UL 
127, 144. 

(6)  Apttataioba,  liv.  {  16. 

(c)  Yajnavalkya,  ii.  §115)  Miiakahara,  i.  2,  §  S-10|  Daws  DhML  H.  1 
§  31 ;  D.  K.  8.  vi.  §  22-^1 ;  V.  May.,  iv.  6,  §  15.    Yinuuit,  p.  ST/lK 

id)  I  W.  MttcN.  47.    Sec,  too,  D.  K.  S.  vi.  §  27. 
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took  place  after  the  father's  death,  the  mother  and  the  grand- 
mother were  each  entitled  to  a  share  eqnal  to  that  of  the  sons,  JJJ^^**^,*"* 
and  the  unmarried  daughters  each  to  the  fourth  of  a  share  (a). 
If  the  sons  chose  to  remain  undivided  they  had  a  right  to  do 
so.  The  women  of  the  family  could  never  compel  a  division, 
and  were  entitled  to  no  more  than  a  maintenance.  This 
is  still  the  law  universally  where  the  father  leaves  male 
issue  (/).  But  where  he  leaves  no  male  issue  there  is,  as 
already  observed,  a  difference  between  the  law  of  the  Mitak- 
shara  and  that  of  the  Daya  Bhaga.  Under  the  former 
system  females  never  succeed  to  the  share  of  an  undivided 
member  so  long  as  there  are  male  coparceners  in  existence ; 
under  the  latter  system  they  do.  But  according  to  the 
doctrines  of  Jimuta  Vahana,  the  shares  even  of  an  undivided 
member  are  held  in  a  sort  of  quasi-severalty  (§  327),  so 
that  the  right  of  the  female  heirs  to  obtain  possession  of 
this  share  is  rather  a  branch  of  the  law  of  inheritance  than 
of  the  law  of  partition  {g). 

§  402.  In  Southern  India  the  practice  of  allotting  a  share  ObtoleUia 
upon  partition  to  wives,  widows,  or  mothers  has  long  since  "^"•"'  ^"  "• 
become  obsolete.     The  Smriti  Chandrika,  which  admits  the 
right  of  an  aged  father,  when  making  a  partition  with  his 
sons,  to  reserve  a  double  share  for  himself,  says  that  if  he 
does  not  avail  himself  of  this  right,  he  ought  to  take,  on  P^^JJSf^'*""** 
account  of  each  of  his  wives,  a  share  equal  to  that  taken  by  India, 
himself  {h).     But  the  right  of  a  father  to  reserve  an  extra 
share  for  himself  in  regard  to  ancestral  property  is  now 
obsolete  (§  412),  and  the  corresponding  practice  of  reserving 


(•)  Vj«M,  Vribfuipeii,  3  Dig.  13;  Viahna,  SDig.  15;  Mmq,  ix.  §  US;  Mitak- 
•hara,  i.  7  ;  Daya  Bbaga,  iit.  2,  §  29,  84 ;  V.  May.,  iv.  4,  §  18.  89.  40.  Vinunit.. 
p.  79,  f  19. 

(/)  2  W.  MacN.  65,  n.  :  F.  MacN.  45.  67. 

ig)  See  the  remarks  of  Jagannatha,  8  Dig.  9.  "  The  right  of  pariitioa  oonaiaU 
io  Uie  relation  of  »on  to  tho  original  poaaetaor  and  the  like.  B?tn  the  too  of 
the  dangbter  of  a  man  who  leaTes  no  male  itaue,  and  the  eon  of  a  mother*a 
atater,  are  not  intended  by  the  term  '  undivided.*  ainoe  they  belong  to  other 
familiea."  A  daughter's  ton  in  Bonsai  would  certainly  be  entitled  U>  ha?e  hie 
grandfather's  abare  ascortaincd  and  delivered  to  him  (§398).  Bui  hia  eait 
would  be  more  in  the  nature  of  an  oiectmcnt  than  of  a  partition,  which  implies 
prenous  membership  in  a  joint  family. 

(H)  Smriti  Chandrika.  \t.  §  26 — 39.  This  appeara  alao  to  be  the  opinion  of 
the  author  of  the  Saraavati  Vilaia,  who  citoa  Apararka  in  topport  of  It,  {{  77> 
111—117. 
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a  share  for  wives  has  also  disappeared.  The  pandits  of  the 
Madras  Sudr  Coart^  in  a  case  where  a  man  had  made  a 
deed  of  division  allotting  a  share  to  his  son,  and  another  to 
his  wife  and  daughter,  declared  that  such  a  division  mm 
illegal  by  Hindu  law,  "  inasmuch  as  a  wife  and  danghterj 
who  have  no  right  to  property  while  a  son  is  aUve,  are  not 
capable  of  participating  in  the  property  while  he  is  alive^'(f). 
The  practice  in  Madras,  as  &r  as  my  experience  goeSy  it 
that  in  making  a  division  during  a  father^s  life,  no  notice  is 
taken  of  his  wife  or  wives,  their  rights  being  indaded  in 
his,  and  provided  for  out  of  his  share.  As  regards  the 
mother,  where  partition  is  made  after  the  death  of  her  hat- 
band, the  Smriti  Chaudrika,  after  discussing  the  texts 
already  cited,  points  out  that  a  widowed  mother  with  mala 
issue  cannot  be  entitled  to  a  pai*tition  of  the  heritage,  as  she 
is  not  an  heir,  but  only  to  a  portion  sufficient  for  her  mainten- 
ance and  her  religious  duties.  Consequently,  that  where 
she  is  stated  to  be  entitled  to  a  share  equal  to  that  of  a  souj 
this  must  mean  such  a  portion  as  is  necessary  for  her  wants, 
and  which  can  never  exceed  a  son's  share,  but  which  is 
subject  to  be  diminished,  if  the  property  is  so  large  that  the 
share  of  a  son  would  be  greater  than  she  needs,  or  where 
she  is  already  in  possession  of  separate  property  (I).  This 
is  in  accordance  with  existing  practice.  The  plaint  in  a 
suit  for  partition  in  Madras  always  sets  out  the  names  of 
such  widows  as  are  chargeable  upon  the  property,  and  asks 
that  the  amount  necessary  for  their  maintenance  may  be 
ascertained  and  set  aside  for  them.  This  amount,  though 
of  course  in  some  degree  estimated  with  reference  to  tiie 
magnitude  of  the  property  (§  383),  is  never  considered  to 
be  equal  to,  or  to  bear  any  definite  proportion  to,  the  share 
of  sons.  Mr.  W.  MacNaghten  states  that  this  exdosbn  of 
mothers  from  a  distinct  share  on  partition  is  pecoliar  to  the 
Smriti  Ghaudrika,  and  that  according  to  the  Mitakshara 
Benarealaw.       c^d  other  works  current  in  Benares  and  the  Sontheni 

Provinces,  not  only  mothers,  but  also  childless  wives  are 

(i)  M9snaUK§e  v.  Oh$twnhra,  Mad.  Dm.  of  1S58,  SI. 
(fc)  Smriti  Gkandrika,  it.  §  4-17  {  2  Bin.  H.  L.  W. 
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entitled  to  shares,  the  term  fiidtd  being  interpreted  to 
signify  both  mother  and  stepmother  (I).  The  Viramitro- 
daja  admits  sonless  wives  to  a  share  when  partition  is  made 
by  the  father,  but  excludes  them  from  a  partition  made 
after  his  death.  The  ground  of  the  distinction  is,  that  in 
the  former  case  they  take  as  wives,  which  in  the  latter  case 
they  can  only  take  as  mothers.  He  seems  however  to 
admit  that  the  Mitaksliara  and  the  Madanaratna  recognise 
the  right  of  stepmothers  to  a  partition  with  their  sons  (m). 
I  have  been  informed  on  high  authority  that  the  usage  as 
regards  allotting  maintenance  instead  of  shares  to  mothers, 
when  a  partition  takes  place  in  Bombay,  is  the  same  as  that  Bombay, 
which  prevails  in  Madras.  But  the  futwahs  of  the  pandits 
lay  it  down  that  she  is  entitled  to  a  share  equal  to  that  of  a 
son,  and  the  same  view  is  stated  by  Mr.  Justice  West  in  a 
well  considered  judgment  in  a  recent  case  (n).  I  know  of 
no  express  decision  upon  the  point  in  Bombay.  The  High 
Court  of  Bengal  has  on  several  occasions  decided  that 
under  Mitakshara  law  a  mother  is  entitled  when  a  partition 
takes  place  to  have  a  share  equal  to  that  of  a  son  set  apart 
for  her,  either  by  way  of  maintenance  or  as  a  portion  of  the 
inheritance,  even  though  the  partition  takes  place  in  the 
lifetime  of  the  father  (o).  The  same  view  is  taken  by  the 
High  Court  of  the  North- West  Provinces  which  holds  that 
a  Hiudu  widow,  entitled  by  the  Mitakshara  to  a  propor- 
tionate share  with  her  sons  upon  partition,  can  claim  such 
share,  not  only  quoad  the  sons,  but  as  against  an  auction 
purchaser  at  a  sale  in  execution  of  the  right  title  and  interest 
of  one  of  the  sons  before  partition  (p). 

§  403.  Under  the  law  of  Bengal  the  rights  of  females  RifhU  of 

women  in 
Bengal. 

(l)  1  W.  MmN.  so.  Vyaia  expressly  Uts  dowD  that  **  the  wives  of  the  fUher 
who  hsve  no  sons  are  entitled  to  eqa^  snares  (with  the  sons  of  other  wives)  | 
and  so  are  all  the  wives  of  the  paternal  grandfather."  S  Dig.  18 1  V.  Mav.,  h.  4, 
§  19.  savs  this  inclndes  stop-grandmothers  also.  8o  also  the  Mithila  eehool,  D. 
K.  8.  Til.  S7.    8ee8Dig..l3. 

(m)  Vinunit.,  p.  70,  J  19. 

(n)  Madhotorao  t.  Yuswuda,  8  Dor.  454  [468]  ;  W.  &  B.  01,  92,  97, 100,  806, 
690  ;  Lakshnuin  v.  Satyabhamabai.  2  Bom.  494,  504. 

(o)  Judoonnih  r.  JJishonath,  9  Bath.  61 ;  Mahaheer  r.  Ramyad.  12  B.  L.  R. 
90;  8.  C.  20  Satb.  192  ;  Laljeet  v.  Bajeoomar,  ih.  673;  8.  Cf.  20  Bath.  616  » 
Purtid  V.  Honooman,  5  Cal.  846  ;  Bumrun  ▼.  Chundar  Mun,  8  Gal.  17. 

(p)  Bilaso  T.  Dina  Nath,  3  All.  88. 
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stand  mach  higher  than  they  do  in  the  other  provinoet. 
Partition  daring  the  life  of  a-  fiither  is  so  uncommon  in 
Bengal,  that  I  can  find  no  authority  as  to  setting  aside 
shares  for  the  wives.  The  Daya-krama-sangraha  seems  to 
limit  the  right  of  wives  to  have  such  shares  to  cases  where 
the  father  makes  a  partition  of  his  self-acquired  property. 
In  such  a  case,  if  peculiar  property  has  been  already  given 
to  one  wife,  the  other  wives,  whether  childless  or  otherwise, 
are  entitled  to  have  their  shares  made  up  to  an  eqnal 
amount.  If  they  have  had  no  peculiar  property,  then  they 
are  to  have  shares  equal  to  those  of  sons  (q).     After  the 

Rigbt  of  widow  death  of  the  father,  the  right  of  the  widow  depends  npon 

in  Bangai.  whether  the  father  has  left  nude  issue  or  not,  and  whether 

she  is  a  mother  or  a  childless  wife.  That  is  to  say,  she  may 
either  be  a  coparcener  before  partition,  or  only  entitled  to  a 
share  in  the  event  of  a  partition,  or  entitled  in  no  case  to 
more  than  maintenance. 

Where  noiiaiie.       1.  If  the  father  dies  leaving  no  male  issue,  his  widow 

becomes  his  heir,  whether  he  is  divided  or  not.  She  is  in 
the  strictest  sense  a  coparcener.  She  became  a  member  of 
the  same  gotra  with  her  husband  on  her  marriagOj  and  is 
the  surviving  half  of  his  body,  as  well  as  his  heir  (r).  She 
can  herself  sue  for  a  partition,  and  need  not  wait  for  her 
share  until  a  partition  is  brought  about  by  the  act  of 
others  (s). 

Stepmother.  2.  If  the  father  dies  leaving  issue,  and  a  widow  who  is 

not  the  mother  of  such  issue,  she  is  never  entitled  to  more 
than  maintenance.  The  vnriters  of  the  Bengal  school  differ 
in  this  respect  from  those  of  the  other  provinces,  since  they 
exclude  a  stepmother  from  the  operation  of  the  texts  which 
speak  of  the  share  of  a  mother.  And  this  exclusion  equally 
applies,  whether  the  widow  was  originally  childless,  or 


iq)  D.  K.  8.  vi.  §  22-96. 

(r)  W.  A  B.  180  i  VrihupaU,  8  Dig.  4&8 ;  Daya  Bbmga,  zi.  1,  f  14,  mote,  41, 
46,  54:  D.  K.  8.  ii.  2,  §  41. 

{s)  F.  MftoN.  80,  69 ;  1  W.  MacN.  49 ;  Dhurm  Dai  ▼.  Mi,  Shmma  flbomlri  I 
H.  I.  A.  229,  241 ;  6.  0.  6  Suth.  (P.  0.)  48 ;  Skib  Pershad  ▼.  Omifa  JTeiM^  16 
Sath.  291 ;  aoudaminey  ▼.  Jogesh,  2  Gal.  262.  Aa  to  the  righte  of  eMml 
widows  inter  m,  po»t,  §  469.  Aa  to  the  right  of  widowa  anottf  ib«  Jeiss  to 
demand  a  partition  of  their  hnahand'a  ahare,  aoe  8h90  Singh  v.  Mi,  DisUo.  t 
N.  W.  P.  406,  affd.  6  I.  A.  87;  8.  0. 1  All.  688. 
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the  mother  of  danghters  only^  or  was  the  mother  of  sons 
whose  line  has  become  extinct  before  partition  {t). 

3.  If  the  father  dies  leaving  male  issne^  and  also  a  widow  Mother, 
who  is  the  mother  of  snch  issne^  she  is  only  entitled  to  main- 
tenance until  partition^  and  she  can  never  herself  require  a 
partition.     Bat  if  a  partition  takes  place  by  the  act  of  others, 
she  will  be  entitled  to  receive  a  share,  if  the  effect  of  that 
partition  is  to  break  up  or  diminish  the  estate  ont  of  which 
she  would  otherwise  be  maintained  (u).     Hence  her  claim  to 
a  share  is  limited  to  the  two  following  cases  :  first,  when  the 
partition  takes  place  between  her  own  descendants,  upon  Bi^tofmotbar 
whose  property  her  maintenance  is  a  charge.      Secondly,  fa.Bengmi. 
when  it  takes  place  in  respect  of  property  in  which  her 
husband  had  an  interest. 

§  404.  First.  If  a  widowed  mother  has  only  one  son,  she 
can  never  claim  a  share  from  him.  But  if  he  dies,  and  his 
sons  come  to  a  division,  then  she  would  be  entitled  to  share 
with  them  as  grandmother.  Similarly,  if  a  man  dies  leaving 
three  widows,  each  of  whom  has  one  son,  and  these  three 
sons  come  to  a  division,  none  of  the  mothers  would  have  a 
right  to  a  share ;  because  each  of  them  retains  her  claim 
intact  upon  her  own  son.  But  if  the  sons  of  one  son  divide 
among  themselves,  their  grandmother  will  be  entitled  to  a  Qrudoiotlier. 
share.  If  the  grandsons  of  all  three  widows  divide,  all  the 
grrandmothers  will  be  entitled  (v).  In  each  case  the  share 
of  the  widow  will  be  equal  to  the  share  of  the  persons  who 
effect  the  partition.  If  it  takes  place  between  her  sons,  she 
will  take  the  share  of  a  son ;  if  between  her  grandsons,  she 
will  take  the  share  of  a  grandson  (to).  If  a  mother  has  three 
sons,  one  of  whom  dies  leaving  grandsons,  and  a  partition 
takes  place  between  the  two  surviving  sons  and  the  grand- 
sons, the  mother  will  be  entitled  to  the  same  share  as  if  the 


(0  P.  MmN.  41,  57  t  1  W.  MacN.  60  {  3  Dig.  18 ;  D.  K.  8.  vii.  f  8.  5.  S  ; 
Days  Bbftga,  in.  2,  S  SO  ;  an(€j  §  402. 

(u)  2  W.  MftoN.  60,  n. ;  F.  MncN.  46,  67,  61^.  Hene«  udUI  pMiitioD  iht  batf 
DO  alienable  iotereat.    See  Judoanaih  w.  Aishonathf  9  Sath.  Si. 

(v)  F.  MacN.  89,  41,  54;  Sibhoioondsry  ▼.  BuuomiUUf,  7  Cal.  191. 

{w)  D.  K.  8.  vil  §  8,  4.  If  ahe  haa  already  been  proTiaed  for  to  the  eitMit  to 
which  ahe  woald  be  entitled  on  partition,  ahe  takea  no  mora  {  if  to  a  leaf  axtMit, 
ahe  takea  aa  mnch  more  aa  will  make  op  her  alukra.  JodoonafA  ¥.  Brpjonatk, 
12  B.  L.  K.  885. 
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Orandmother  in  ^iviBion  had  been  effected  between  three  sons ;  that  ia  to  say. 

the  property  will  be  divided  into  fonr  shares,  of  whidh  the 
mother  will  take  one,  each  surviving  son  will  take  another, 
and  the  grandsons  will  take  the  fourth  {»).  Where  the  parti- 
tion takes  place  between  grandsons  by  different  fathersj  the 
matter  becomes  more  complicated.    For  instance,  snppoae  A. 

A. 

bT  oT^  I). 

2  grAndwiu.  S  gimndfont.  4  gnaoMaa. 

to  have  died  leaving  a  widow  and  three  sons,  and  theee  eona 
to  die,  leaving  respectively  two,  three,  and  four  grandsons, 
and  that  these  grandsons  come  to  a  division.  If  their  grand- 
mother was  dead,  the  property  would  be  divided  into  three 
portions,  per  stirpei,  which  would  again  be  divided  into  two, 
three,  and  four  parts,  per  capita  ($  897).  But  if  the  grand- 
mother is  alive,  she  will  be  entitled  to  the  same  share  as 
a  grandson.  But  it  is  evident  that  the  grandsons  by  B.  take 
a  larger  share  than  those  by  C,  and  these  again  a  larger 
share  than  those  by  D.  Tbe  mode  of  division,  therefore,  is 
stated  to  be,  that  the  whole  property  is  divided  into  ten 
shares,  of  which  the  grandmother  will  take  one,  the  two  aona 
of  B.  will  take  three,  the  three  sons  of  0.  will  take  threes 
and  the  four  sons  of  D.  will  take  threa  If  the  widows  of 
B.,  G.  and  D.  were  also  living,  they  would  be  entitled  to 
shares  also.  Each  widow  would  take  the  same  as  her  son. 
But  in  order  to  arrive  at  this  share,  a  fresh  division  would 
have  to  be  made.  The  three-tenths  taken  by  the  sons  of  B* 
would  be  divided  into  three  parts,  of  which  his  widow  would 
take  one.  Similarly,  the  three-tenths  taken  by  the  sona  of 
C.  would  be  divided  into  four  parts,  and  the  three-tenths 
taken  by  the  sons  of  D.  would  be  divided  into  five  parts,  of 
which  one  would  go  to  the  respective  widows  of  0.  and  D., 
the  remainder  being  divisible  among  their  sons  (y).  The 
same  widow  may  take  in  different  capacities,  as  heir  of  one 
branch  of  the  family,  and  as  mother  or  grandmother  in 

(s)  PraumkiMtmi  ▼.  MuUooiOondtTyt  FaltoD,  888;  GooroflffrwiNl  v.  Aflt- 
ehund&r,  F.  MaoN.  29,  62. 
(y)  F.  IfaoN.  68-54. 
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Another  branch.  A  very  complicated  instance  of  this  sort 
is  recorded  by  Sir  F.  MacNaghten  as  having  been  decided 
in  the  Supreme  Gonrt  at  Calcatta  (2). 

In  one  case  in  Bengali  where  a  partition  was  made  after 
the  death  of  all  the  sons  by  their  widows^  it  was  held  that 
the  grandmother  had  no  right  to  a  share.  No  connsel 
appeared  for  the  grandmother^  and,  as  might  be  expected, 
no  precedents  were  cited.  The  decision  can  hardly  be  looked 
upon  as  of  much  weight,  in  the  face  of  the  direct  autho- 
rity on  the  other  side  (a). 

Where  a  partition    takes   place  among  great-g^randsons  Qrmi- 
only,  it  is  said  thai  the  great-grandmother  has  no  right  to  a  •'^•^■^ther. 
share  (b).     But  if  a  son  be  one  of  the  partitioning  parties 
with  great-grandsons  by  another  son,  she  would  take  a  son's 
share.     And  if  a  grandson  and  great-grandson  divide,  she 
would  take  a  grandson's  share  (c). 

§  405.  Secondly.     "  Partition,  to  entitle  a  mother  to  the  Wife  onlj 
share,  mufit  be  made  of  ancestral  property,  or  of  property  bnsbuid'e 
acquired  by  ancestral  wealth.     Therefore,  if  the  property  Pf^v^^y. 
had  been  acquired  by  A.,  the  father  of  B.  and  C,  and  B. 
and  G.  come  to  a  division  of  it,  their  mother  (the  widow  of 
A.)  shall,  but  their  grandmother  shall  not,  take  a  share  of  it. 
And  if  the  estate  shall  have  been  acquired  by  B.  and  C. 
themselves,  neither  their  mother  nor  grandmother  will  be 
entitled  to  a  share  upon  partition"  (d). 

§  406.  Where  a  partition  takes  place  daring  the  life  of  the  ^^f^^ 
father,  the  daughter  has  no  right  to  any  special  apportion- 
ment. She  continues  under  his  protection  till  her  marriage ; 
he  is  bound  to  maintain  her  and  to  pay  her  marriage  expenses; 
and  the  expenditure  he  is  to  incur  is  wholly  at  his  discretion 
(e).   But  where  the  division  takes  place  after  the  death  of  the 

(s)  Sree  MoUit  Jcenioney  ▼.  AUaram,  F.  MmN.  S4;  CaUychwm  w.  Jonava,  1 
Ind.  Jar.  N.  R.  284;  Jugonwhan  w.  Sarodanuryee,  8  0a1.  149;  Toriiw,  Toropro- 
»oniui^  4  Cal.  766. 

(a)  Iiayf€  v.  Puddum,  12  Saih.  409,  affirmed  on  review,  18  SuUi.  M  tBilato  ▼. 
Dina  Nath,  S  AH.  88  ;  SihhoBocndtry  v.  BuMoomvKy,  7  OaL  IM.  See  VjuaMd 
Vrihmjipiitt,  3  Dig.  12,  wh<9re  the  right  of  the  gniBdinoiher  to  a  fhare  ie  eiureeily 
aMert«<1 ;  and  bo  jA|puinatba  nT«,  8  Dig.  27 ;  no  P^  ^^^  ^'i  7  Oal.  IBS. 

(6)  :t  Dig.  27  ;  F.  MacN.  28,  61,  doubted  by  Dr.  Wileoo,  Works,  ▼.  10. 

(r)  F.  RvjN.62. 

(ft)  F.  MmN.  61,  64. 

(r)  MiUkeham,  i.  7,  §  U. 
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father^  the  same  texts  which  direct  that  the  mother  shonld 
receive  a  share  equal  to  that  of  a  son^  direct  that  the  daaghter 
should  receive  a  fourth  share  (/).  It  is  evident^  however^ 
that  there  was  much  less  need  to  set  apart  a  permanent 
provision  for  a  daughter  than  for  a  widow.  The  expenses 
of  her  marriage,  and  her  maintenance  for  the  very  few  years 
that  she  could  i-emain  in  her  father's  family,  constituted  the 
only  charge  that  had  to  be  met  in  respect  of  her.  Hence  it 
was  very  early  considered  that  the  mention  of  a  definite 
fourth  only  meant  that  a  sufficient  amount  must  be  allotted 
to  each  daughter  to  defray  her  nuptials.  This  view  is 
combated  by  Vijnaneavara,  who  maintains  that  the  letter 
of  the  law  must  be  respected.  The  Smriti  Ohandrika^  how- 
ever, evidently  inclined  to  the  modern  doctrine,  as  it  states 
that  the  full  fourth  is  only  to  be  g^ven  where  the  estate  is 
inconsiderable.  And  it  is  expressly  asserted  by  the  Mad- 
haviya  and  the  Bengal  writers,  and  those  of  the  Mithila 
school  {g).  The  practice  at  present  is  in  conformity  with  this 
opinion  (A). 

Where  daughters  take  as  joint-heirs,  the  effect  of  parti- 
tion between  them  comes  under  the  law  of  succession,  and 
will  be  discussed  hereafter  (§  475). 

§  407.  A  stranger  cannot  compel  a  partition,  in  the  sense 
of  compelling  any  or  all  of  the  members  of  a  £amily  to 
assume  the  status  of  divided  members,  with  the  legal  conse- 
quences following  upon  that  status.  But  he  may  acquire 
such  rights  over  the  property  of  any  coparcener  as  to 
compel  him  to  separate  the  whole  or  part  of  his  interest  in 
the  joint  property,  and  so  sever  the  coparcenary  in  respect 
of  it.     This  may  be  effected  either  by  actual  assignment,  or 

(/)  Yajoavalkya,  ii.  J  124;  see  ante,  §  401.  A*  to  the  mode  of  culenhting 
Ike  fourth,  see  MitaUbara,  i.  7,  §  5-10;  S  Dig.  98,  M;  Smriti  (»uuidrik«,  iv. 
§  ai ;  WiUoD,  Works,  v.  42. 

ig)  Mitaksbara,  i.  7.  §11;  Smriti  Ckandnka,  itr.  §  18, 19 :  Maahavijs,  C  95, 
where  he  niiaropreseuts  the  opinioo  of  yijnanesTara :  Daya  Bhaga,  iii.  t,  1 19| 
D.  K.  8.  Tii.  §  0,  10 ;  3  Dig.  90-04.  The  Yiramitrodaya  arguM  for  Um  vitw 
adopted  by  the  MiUkshara,  but  seta  out  the  coDflioting  opiniona,  VlimiBU.,  p.  81, 
§  21.  The  Sarusvati  Vilaaa  seta  out  both  views,  but  states  the  modem  dooteint, 
which  is  that  of  Apararka,  last,  though  without  offering  any  opinion  of  Ua  own, 
§§  119—133. 

(h)  F.  MacN.  55,  98 ;  1  W.  MacN.  50.  Daughters  have  no  right  to  elaim  a 
share  of  their,  mother's  property  during  her  life,  in  caaos  in  which  they  woald 
be  her  heirs ;  Mathura  v.  aaUf  4  Bom.  516. 
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by  oporatiou  of  law,  as  by  insoWencyi  or  upon  a  sale  in 
execution  o(  a  decree  (t).  How  far  a  member  of  an  nndivided 
family  under  Mitakshara  law  can,  by  his  own  voluntary  act^ 
transfer  his  rights  in  the  joint  property  to  a  stranger,  is  a 
matter  upon  which  there  is  much  difference  of  opinion,  and 
which  has  already  been  examined  (k).  Bat  so  far  as  the 
right  of  transfer  is  recognised  it  will  be  enforced,  either  by 
putting  the  purchaser  in  possession  of  an  undivided  interest^ 
or  by  compelling  the  owner  of  the  undivided  interest  to 
proceed  to,  or  permit  a  partition,  by  means  of  which  the 
hostile  right  can  be  satisfied  (/). 

§  408.  Persons  who  labour  under  any  defect  which  dis-  DitquaiiStd 
qualifies  them  from  inheriting,  are  equally  disentitled  to  a  ^^* 
share  on  partition  (m).     But  except  in  the  case  of  degrada- 
tion, which  has  now  been  practically  abolished  by  Act  XXI 
of  1850,  (Freedom  of  religion)  such  incapacity  is  purely  per-  i>itqoalill«»UoB 
sonal,  and  does  not  attach  to  their  legitimate  issue  (n).     Its  **  ***™'" 
ofTcct  i»  to  let  in  the  next  heir,  precisely  as  if  the  incapacitated 
jKjrfion  wore  then  dead.     But  that  heir  must  claim  upon  his 
own  merits,  and  does  not  step  into  his  father's  place.     For 
instance,  suppose  the  dividing  parties  were  C.  and  F.,  and  that 

E.  were  incapacitated  but  alive,  his  son  F.  would  be  entitled 

A. 


n.  dead.  D.  douL 

i  i 

i 

to  claim  half  of  the  property.  But  if  F.  was  the  incapacitated 
pcrsoH)  and  U.,  and  E.  were  dead,  G.  would  have  no  claim, 
beifip:  beyond  the  limits  of  the  coparcenary  (o).     On  the  other 


(0  /Vr  ruriVi»ii,  Soorje*'ni'ynry  DoffH*  ▼.  IVno^MfiHoA,  0  M.  I.  A.  6S0  (  8. 
C    t  Snth    {V   C  )  lU;   l^reixHvnl  y    Ju^iUep,  4  I.  A.  »47  ;  8.  C.  9  OaL  19S. 

(I)  Ante,  §  :?4»7,  H  »n. 

U)  Aunud  T  /V/iniMfn,  .in  L.  K.  (O  C.  J.)  14:  Hughnonnth  w.  Lt^khun, 
IS  Snth  21;  %lu,iHun  (!'^}Htl  rMi  aotrrhuUy,t\  8ath  190  (  Lall  Jka  ▼. 
Shntkh  Juma,  23  Snth    llf. :  Jhuhbrny  r.  Khoob  JsoU,    %h   JM. 

(»M)    Mittkntmr.!.  ii    10  :    V      M^ty  ,  iv    11  ;  I>:ivft  nbtt|r».  ▼.  ;   D.  K.  8.   IH.     8m 

prft,   rhij.     lil,    /f<|Mi«rt^V'*  »      iMlht    //*!(;#«•,  fl  <  41 1.    140. 

(n)  MiMk>.).wi,    u     HI.  ^1»-11  :  LUyft  nhaffm,  V.  |  17—10.     Aa  to  adop*^ 

(>)2W  M.trN  42:  Po,{hunrn%n  r.  Omrao,  ISM.  lA.  ftlO;  8.  O.  0  B.  JU  R. 
r^J;  1  '1  /VMr<a,('  .1  .  hnhdiur    hrithan.tn  L.  R.  (P.  B.)ll6t  siil^,  |  Mft. 
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removal. 

Removal  of 
disability. 


liand^  such  disqualification  only  operates  if  it  arose  before 
the  division  of  the  property.  One  already  separated  from 
Lis  coheirs  is  not  deprived  of  his  allotment  (p).  And  if  the 
defect  be  removed  at  a  period  subsequent  to  partition,  the 
right  to  share  arises  in  the  same  manner  as,  or  upon  the 
analogy  of^  a  son  born  after  partition  (q).  How  this  analogy 
is  to  be  worked  out  is  not  so  clear.  If  the  removal  of  the 
defect  is  to  be  treated  as  a  new  birth  at  the  time  of  Midi 
removal,  then  the  principles  previously  laid  down  would 
apply  (r).  If  the  partition  took  place  during  the  life  of  the 
father,  and  one  of  the  sous  were  then  iucapablei  ho  would 
take  no  share.  But  if  his  defect  were  afterwards  removed, 
he  would  inherit  his  fathei-'s  share.  If,  however,  the  parti- 
tion took  place  after  the  father's  death,  and  one  of  the 
brothers  was  excluded  as  being  incapable,  and  was  after* 
wards  cured,  his  cure  could  only  be  treated  as  a  new  birth 
by  the  fiction  that  he  was  in  his  mother's  womb  at  the  time 
of  the  partition.  If  this  analogy  could  be  applied, he  would 
be  entitled  to  have  the  division  opened  up  again,  and  a  new 
distribution  made  for  his  benefit.  But  that  would  be  rather 
a  violent  fiction  to  introduce,  in  a  case  where  the  incapacity 
was  removed,  possibly  many  years  after  new  rights  had  been 
created  by  the  division,  and  acted  upon.  Suppose,  however, 
that  the  incapable  heir  was  never  cured,  but  had  a  son  who 
was  capable  of  inheriting.  If  the  son  was  actually  bom,  or 
was  in  the  womb,  at  the  time  of  the  partition,  he  would  be 
entitled  to  a  share,  if  sufficiently  near  of  kin.  But  if  he  was 
neither  born  nor  conceived  at  that  time,  he  could  not  claim 
to  have  the  partition  re-opened.  He  could  only  claim  to 
succeed  as  heir  to  the  share  taken  by  his  grandfather ;  and 
if  the  partition  took  place  between  the  brothers,  he  could 
claim  nothing  more  than  maintenance  (s). 
Effect  of  fxaud.       §  409.  It  has  been  suggested  that  a  coparcener,  other* 

wise  entitled,  may  lose  his  right  to  a  share  if  he  has  been 


(p)  Mitakahara,  ii.  10,  §  G ;  SwachHumhara  v.  Paraaueiy,  Had.  DoQ.of  lBB7t 
210. 

iq)  MiUkibara.  ii.  10.  §  7 ;  V.  May.,  it.  11,  §  2. 

(r)  AnU.  j  3U6. 

(•)  8oe  tbia  aubjoct  diwuifod  by  Peacock,  0.  J.,  Kalidoi  ?.  Kri$kan,  S  D.  U 
11.  (F.  B.)  118-121. 
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guilty  of  defrauding  his  coheirs.  This  view  rests  upon  a 
text  of  Manu  (/) :  "Any  eldest  brother  who  from  avarice 
shall  defraud  his  younger  brother,  shall  forfeit  his  primo- 
geniture, be  deprived  of  his  share,  and  pay  a  fine  to  the 
king."  This  text  is  explained  by  Kalluka  Bhaiia  and  Jagati- 
natha  as  meaning,  that  the  eldest  brother  by  such  fraa-  Fraodofoo- 
dulcnt  conduct  forfeits  his  right  to  the  special  share  to  which 
in  early  times  he  was  entitled  by  seniority  (u).  Yajnavalkya 
and  Katynyaiui  merely  say,  that  property  wrongly  kept  back 
by  one  of  the  co-sharers  shall  be  divided  equally  among  all 
the  sharers  when  it  is  discovered  (v).  This  excludes  the  idea 
that  the  fraudulent  person  is  to  forfeit  his  whole  share,  or 
even  his  share  in  the  property  so  secreted.  The  Mitakshara 
discusses  the  act  with  reference  only  to  the  question  of 
criminality.  The  author  decides  that  the  a^t  is  criminal, 
but  does  not  assort  that  it  is  to  be  followed  by  forfeiture, 
and  sooms  to  assume  that  the  only  result  will  be  tliat  the 
partition  will  bo  opened  up,  and  a  fresh  distribution  made  of 
tlio  property  wrongly  withheld  {w).  The  other  commentators 
of  the  Honnros  school  either  follow  the  Mitakshara,  or  pass 
the  point  over  without  si>ecial  notice  (cr).  On  the  other 
hand,  the  Bengal  writers  are  of  opinion,  that  the  act  of  one 
coparcener,  in  withholding  part  of  the  property  which  ia 
common  to  all,  is  not  technically  theft,  and  is  not  to  be 
punished  by  any  forfeiture  (y).  The  Madras  Sudder  Court 
in  one  ca.so  followed  the  literal  meaning  of  the  text  of  Mann, 
and  held  that  it  wivs  a  complete  answer  to  a  suit  for  par- 
tition by  a  brother,  that  he  had  committed  a  theft  of  part  of 
the  paternal  property.  In  this  decision  they  set  aside  the 
opinion  of  tlioir  senior  pandit,  who  was  of  opinion  that  the 
einbezzlor  of  common  property  incurre<l  no  forfeiture  thereby. 
The    junior    pandit    had    first    stated    generally,    that   the 


(/)  if    §21.'^ 

(u)   2  DiR    lAi, 

(r)    Y.'^;rm%iilk)»%.  il.  \  |2f,  ;   S  Pig    808 

(f  )  M  ifak«hrirn.  i  9.  1  liiw  chapter  •ronut  t/>  have  bf^n  dilfersnUj  ninierviood 
l>v  Sir  It.  ....^Pi  tnl  Mr.  8tmnfr««.  I  Ktm  H  li  £U  t  Stra  Mao  |  ff7S.  MMtra. 
W.it  iM  I  l:iihl,r  tako  tho  viow  ■Ut4>d  in  Ihe  Ult,  W.  k  B.  807. 

(T)  SiMfit.  <'|.ui.Irtkii.   iiT.   §  4-6;  Madhaviym,  |  SI;  V.  May.,  if.  6,111 

Vi»  .rnttr...liv»,  v\\i^\  W    Ik   B.  808. 

(•  )  hiyt  i{i..iri.  ilii   §  2.  H'l.^;  I)   K.  S.  viii  ;  3  Dtf   397, 
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person  who  had  embezzlod  part  of  the  common  proportj 
forfeited  all  claim  to  share  in  the  estate.  On  giving  in  h^ 
written  opinion^  he  modified  this  view  by  limiting  the  for- 
feiture to  a  prohibition  of  sharing  in  the  portion  actually  em- 
bezzled. This  opinion  also  the  Court  set  aside^  preferring  thai 
first  given  (z).  'J'he  Court  of  the  North- West  Provinces  has 
arrived  at  an  exactly  opposite  conclusion^  and  has  laid  down 
that  the  wrongful  appropriation  by  one  brother  of  part  of 
the  joint  estate^  which  the  others  might  Iiave  recovered  by 
an  action  at  law^  was  no  bar  to  a  suit  by  him  for  partition  (a). 
This  certainly  appears  to  me  to  be  the  sounder  view. 

§  410.  Any  direction  in  a  will  prohibiting  a  partition^  or 
postponing  the  period  for  partition^  is  invalid,  as  it  forbids 
the  exercise  of  a  right  which  is  essential  to  the  full  enjoy- 
ment of  family  property  by  Hindu  law  (b).  On  the  other 
hand^  an  agreement  between  the  members  of  a  Hindu  faimily 
not  to  come  to  a  partition  would  be  binding  npon  tibemaelvea. 
But  unless  the  agreement  also  contained  a  condition  against 
alienation,  it  would  not  prevent  any  of  the  parties  to  it  from 
selling  his  share,  and  would  be  no  bar  to  a  soit  by  the 
vendee  to  compel  a  partition  (c).  Nor  do  I  imagine  that 
such  an  agreement  could  ever  bind  the  descendants  of  the 
parties  to  it  (d). 

§  411.  As  Hindu  law  contemplates  union  and  not  parti- 
tion as  the  normal  state  of  the  family,  it  follows  that  lapse 
of  time  is  never  in  itself  a  bar  to  a  partition.  But  the  Statute 
of  Limitations  will  operate  from  the  time  that  a  plaintiff  is 

■ 

excluded  from  his  share,  and  that  such  exclusion  becomes 
known  to  him  (e). 

§  412.  Third,  the  modi  or  division. — ^The  principle  of 
Hindu  law  is  equality  of  division,  but  this  was  formerly 
subject  to  many   exceptions,  which  have  almost,   if  not 

(z)  Oanacumma  v.  NaratimnMh,  Mad.  Dec.  of  1868, 118. 

(a)  Kalka  v.  Uudree,  8  N.  W.  F.  iG7. 

(h)  Huhkisten  v.  Hurris  Chunder,  F.  MaoN.  323 ;  Mokoondo  ▼.  Gcnmk,  1 OU. 
KM  ;  Jeetmn  v.  Homanath,  28  Suth.  297 ;  Act  IV  of  1888,  {$  10, 11.  (TnMate 
of  Property).  *  ,    ^   ^^ 

ic)  Rhamdh(me  v.  Anund,  2  Uyde.  07  ;  Anand  t.  Prankido,  S  B.  L.  R.  (O. 
O.  J.)  14;  Anath  v.  Mackintosh,  8  B.  L.  B.  60;  Rajender  f.  Sham  Ohmmd,B 

Gal.  107. 

(<i)  See  Venkatramanna  v.  Bramanna,  4  Mad.  H.  0.  846. 

(«)  Thakur  Durriao  v.  Thakur  Davt,  1  I.  A.  1 ;  Kali  f.  Mimiii^,  S  0«1. 
228;  Act  XV  of  1877,  tcbed.  u.  §  127- 
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altopotlior,    clisnppearod.     Ono  of  those  oxooptions  was    in 
favour  of  tlio  eldest  son,  who  was  originally  entitled  to  a 
special  share  on  partition,  either  a    tenth  or  a  twentieth  in 
excess  c)f  the  others,  or  some  special  chattier  or  an  extra 
portion  of  the  flocks  (/).     Sir  H.  S.  Maine  suggests  that  Special  thsret 
f  hia  extra  share  was  given  as  the  reward,  or  the  security,  for 
impartial  distribution ;  and  refers  to  the  fact  that  such  extra 
privileges  were  sometimes  awarded  to  younger  sons  (g),  or 
to  the  father,  as  a  proof  that  the  right  was  unconnected 
with  the  rule  of  primogeniture  (h).     It  seems  to  me  pro- 
bable that  the  double  share  which  the  father  was  allowed 
to  retain   for  himself  (t),  was  tho  inducement  given  to  bim 
to  consent  to  a  partition,  at  the  time  when  his  consent  was 
indi^tpcnsable   (§  217),  and  perhaps  also  was  intended  to 
enable  him  to  support  the  female  members  of  tho  family, 
who  would  naturally  remain  under  his  care.     Among  the 
Hill   tribes,  when  a  division  takes  place,  the  family   house 
Rometimcs  passes  to  the  youngest,  sometimes  to  the  eldest, 
son  ;  but  invariably  the  son  who  takes  the  house  takes  with 
it  the  burthen  of  supporting  the  females  of  the  family  (Jk). 
Tho  practice  of  allotting  a  larger  share  to  the  father  would 
naturally  survive,  though  to  a  lesser  degree,  in  favour  of 
tho  eldest  son  as  head  of  the  family.     Under  the  law  of  the 
Mitakshara  the  practice  of  giving  an  extra  share  to  the 
father  is  now   said  either  to  be  a  relic  of  a  former  age,  or 
only  to  apply  to  a  partition   by  the  father  of  his  own  self- 
ncqnirpd   property  (/).     As  between   brothers  or  other  rela- 
tione »1)solnte  equality  is  now  the  invariable  rule  in  all  the  nowobtotoU. 
provinces  (m),  unless,  perhaps,  where  some  special  family 

(/  )  ApmntamUa,  liii  §  13;  DnudhAymM,  H  3.  {  2-5  t  0»aUaiA»  xvrlH-  |  11, 
13:  Va-iiihtM.  i%ii  $  23;  Mmq.  ii.  §  113.  Hi,  166  t  NftnuU,  liii.  |  It;  l>«v%k, 
3    Dig.    5M:  VrihiMpati,    i6.    ^5^l  ;  lUriU,   ib.   &&S ;  Ya joaTalli jm,    U.  |    lU  ; 

VifTirnit. ,  p.  f»3,  §  9 
(n)  (;.iutrimii,  iiviii.  §r>.  7:  VMiihtA,  ivti.  f  33  (  Mann,  ti.  §  113. 
(/O    Knrlj  ln«rHuti.»nii,  VJj ■ 
(I)  Ntmila.  liii   §  12;  Vnha«pati,  3  Dig.  41;  K»tj»jmn«,  ih.  S3;  SaaeU  k 

(U   l;rr«.k«.  I'rimitiv«  Trit>^.  9,  39,  43,  fiS. 

»/)  MifAk.hftr*.  i  n.  §7;  M»ahafiy«,  J  in:  V.M^y  ,  W.  S.  1 13.  IS.  Vlnmili., 
p  «;:..  §  1.1  Si...  .^rufili  Chan.inkt,  ii.  1,  §38  -33,  41,  «k#re  it  it  «tid  to  b# 
an<>NAMf  <<n  \  partition  niii^lA  hy  %n  A|r6d  pikrent. 

ifu)  Mi'ikil.Ara,  i  2,  §  r>.  i  3.  §  1  7  I  Smriti  Cbftodrikm,  Ii.  1,  §  1,  H.  t, 
§  ir,  21 :  MA-n..i*i}ii.  |i»;  V.  M«y  ,  !▼.  6,  JS-Il,  I4J7i  D«ym BlMfA,  ttl  f, 
$  .7  ;  1)   K   S  .  «ii   S  13.  13.     Viramit.,  p.  dP.  f  11,  ^  7t,  f  14 
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custom  to  tlie  contrary  is  made  out  (n);  and  this  rale  equally 
applies  whether  the  partition  is  made  by  the  father^  or  after 
his  death  (o). 

Other  grounds  of  preference  arose  in  regard  to  sons  of 
differeut  rank ;  that  is  to  say^  sons  by  mothers  of  different 
caste^  or  sons  of  the  ten  supplementary  species.  These 
shared  in  different  proportions^  or  some  absolutely  to  the 
exclusion  of  others  (p).  But  these  different  sorts  of  sons 
are  long  since  obsolete  (§§  74,  88).  The  right  of  a  persou 
who  has  made  acquisitions,  in  which  he  has.  been  slightly 
assisted  by  the  joint  property,  to  reserve  to  himself  a  doable 
share,  has  already  been  fully  considered  (§  260). 
Wbore  property  §  413.  Hitherto  WO  havo  been  considering  the  case  of 
18  se   aoqair   .    j^j^^  property,  as  to  which  partition  was  a  matter  of  right 

and  not  of  favour.  There  is  greater  uncertainty  where  the 
partition  was  of  property  which  was  divisible  as  a  matter  of 
favour  and  not  of  right.  Under  Mitakshara  law  this  .oaae 
oould  only  arise  where  the  father  chose  to  divide  his  self- 
acquired  property  among  his  sons.  It  is  quite  clear  that 
the  father  might  give  away  this  property  to  any  one  he 
chose  (§  328),  and  it  would  seem  to  follow  that  he  might 
distribute  it  among  his  family  at  his  own  pleasure.  Viihnu 
says,  "  If  a  father  make  a  partition  with  his  sons^  he  does 
so  in  regard  to  his  own  self-acquired  property  by  his  own 
pleasure''  (q).  This,  of  course,  may  refer  to  his  right  of  with- 
holding such  property  absolutely  from  distribution.  Other 
texts  which  seem  to  leave  the  father  a  discretion  as  to  allow- 
ing larger  or  smaller  shares  to  his  sons,  may  refer  to  the 
practice  of  giving  extra  shares  to  an  elder  son,  an  acquirer 
or  the  like  (r).  The  interpretation  put  upon  these  texts 
by  the  Hindu  commentators  was,  that  even  in  regard  to 
self-acquired  property,  the  right  of  the  father  to  make  an 


(n)  Shto  Buksh  v.  Fuiteh,  2  8.  D.  2G6  (340) ;  8  W.  UmN.  IS.  As  to  tm^ 
meuU  to  diYido  in  particular  shares,  see  Ram  Nirunjun  v.  Prafog,  8  CU.  UB. 

(o)  Bhwrochund  v.  Ru88omune$,  1  8.  D.  28  (86) ;  NtelkawU  ▼.  Mwmm.  A.  66 
(77)  i  Taliwar  v.  Puhlwan,  8  8.  D.  801  (402) ;  Lakshman  ▼.  JUimehandm,  1 
Bom.  661. 

.  (fi)  MiUksbara.  i.  8,:  11 ;  Daja  Bhaga,  iz.  §  12 ;  D.  K.  8.,  Tii.  f  19i  Y.  Iby., 
IT.  4,  §  27. 

(y)  xvii.  §  1. 

(r)  Ynjuavalkya»  U.  §  114»  IIG;  NaniOa,  ziu.  §  16, 16. 
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iinoqtml  distribution  could  only  oxiat  whoro  tbore  was  eitlior 
a  legal  reason,  as  in  caso  of  an  elder  son's  sliare,  or  a  moral 
reason,  such  as  the  necessitous  state  of  one  of  the  sons,  and 
that  it  could  never  exist  where  the  act  emanated  from  mere 
partiality  or  vicious  preference (#).  The  author  of  the  Sm.riti 
Chandrika  sums  up  his  argument  upon  the  point  by  saying, 
"  It  is  hence  settled  that  unequal  distribution  made  by  the  Wbero  propmiy 
father,  even  of  his  own  self-acquired  property,  according  to  "  "^^ 
his  whims,  without  regard  to  the  restrictions  contained  in  the 
fthastra.9,  is  not  maintainable,  where  sons  are  dissatisfied  with 
such  distribution"  {t).  In  a  Madras  case,  where  a  man  had 
made  a  division  of  his  self-acquired  property,  giving  about  a 
tenth  to  his  son,  and  the  rest  to  his  wife  and  daughter,  the 
Suddcr  Pandits  said  that  such  a  disposition  would  be  valid 
as  regards  the  personalty,  but  not  as  regards  the  realty  (u). 
In  the  Punjab  it  is  held  that  a  man  may  distribute  his  self- 
acciuisitions  at  his  own  pleasure  (v).  If  the  rule  is  anything 
more  than  a  moral  precept,  it  must  depend  upon  the  distinc- 
tion, which  I  will  notice  presently,  between  a  partition,  which 
may  bo  ofTcctcd  by  mere  agreement,  and  a  gift,  which  re- 
quires delivery  of  possession. 

§414.  In  Bengal  the  peculiar  doctrines  of  the  Daya  Bhaga  DengAlbw. 
leave  a  father  practically  at  liberty  to  dispose  of  all  his 
property,  no  matter  of  what  sort,  or  how  acquired,  at  his  own 
free  pleasure,  in  favour  of  any  on0  upon  whom  he  chooses  to 
bestow  it.  One  would  expect,  therefore,  to  find  that,  when 
he  chose  to  distribute  it  among  his  sons,  he  would  be  at 
liberty  to  do  so  to  whatever  extent,  and  in  whatever  pro- 
portions he  liked.  This,  however,  is  by  no  means  so. 
Jimuta  Vahana  draws  the  distinction  between  self -acquired 
and  ancestral  property,  saying  that  in  the  former  case  the 
father  may  give  his  sons  greater  or  lesser  allotments  at  his 
pleasure,  but  in  the  latter  case  his  discretion  is  limited.  He 
cannot  reserve  more  for  himself  than  his  double  share  (117). 


(5)  3  Diff  540.  r>41,  &m  ;  Mitiikiibam,  i.  S,  f  C,  18,  14. 

(/)  Smiiti  Cbnndrikn,  ti.  1,  §  1/—^;  Varodrajab,  p.  8;  1  Sin.  H.  L.  104 ; 
2  W.  MarN.  147,  not/j. 

(«)  Mrcnntrhce  v.  Chtiumhra^  Mad.  Dec.  of  I86S,  61. 

(v)  l»nnjab  Cast.  35. 

("•)  Ibya  lUippn.  11  §  15-20,  V,  47, 56,  73 ;  D.  K.  8.  ri.  |  IS. 
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With  regard  to  bis  sons^  he  is  also  under  restrictions.  If 
the  partition  is  made  at  the  reqaest  of  his  sons,  he  is  boimd 
to  gi^e  each  an  equal  share^  the  legal  deduction  in  faTOor 
of  the  eldest  being  alone  allowed  (»).  If,  howeYor,  he  makes 
the  partition  of  his  own  accord^  he  may  make  a  partial  or  a 
total  division.  The  former  seems  not  to  come  under  tiie 
rules  which  govern  a  legal  division.  The  father  i^pean 
By  father  in  still  to  remain  the  head  of  the  family,  and  to  retain  a 
*^'  certain  control  over  the  whole  property,  but  allots  small 

portions  of  it  to  his  sons,  retaining  the  right  to  take  these 
portions  back,  if  he  becomes  indigent  (y).  Where,  how- 
ever, the  partition  is  a  total  one,  the  same  distinction  exists 
between  his  rights  over  the  ancestral  and  self-acquired  pro- 
perty. As  regards  the  former,  the  distribution  must  be 
equal  or  uniform,  in  the  sense  of  not  being  arbitrary ;  that 
is,  any  inequality  in  the  shares  of  the  sons  must  be  au 
inequality  prescribed,  or  at  least  permitted,  by  the  law,  as 
arising  from  the  superior  age  or  merit  of  the  son  whom  he 
prefers  (2).  But  as  regards  the  self-acquired  property,  he 
may  make  a  distribution  according  to  his  own  free  will, 
though  even  in  this  case  the  preference  must  arise  from 
motives  recognized  by  the  law,  on  account  of  the  good 
qualities  or  piety  of  the  one  who  is  preferred,  or  his  incapaoityi 
numerous  family,  or  the  like  (a).  Whether  such  reasons  are 
sufficient  to  authorize  an  unequal  distribution  of  anoestral 
property  also,  does  not  seem  clear.  In  conmienting  on  tiie 
text  of  Narada  (xiii.  4),  the  father,  "  being  advanced  in  years, 
may  himself  separate  his  sons,  either  dismissing  the  eldest 
with  the  best  share,  or  in  any  manner,  as  his  inclination 
may  prompt/'  he  says  that  this  last  clause  means  something 
different  from  the  giving  of  an  extra  share  to  the  first- 
born, but  that  the  discretion  so  allowed  is  again  restrained 
by  the  subsequent  text  (xiii.  16),  which  forbids  a  distriba- 
tion  made  under  improper  influences,  or  contrary  to  the 
directions  of  law  {b).      If  these  passages  apply  also  to 


(«)  Daya  Bhaga,  ii.  §  86. 

(y)  Daya  Bbaga,  ii.  jt  57 ;  2  W.  MooN.  148 ;  D.  K.  &  ? i.  $  8. 

(«)  Daya  Bhaga,  ii.  §  60,  76, 70.    Soe  as  to  extra  sharos,  tS.  f  87. 42. 74. 

(a)  Daya  Bbaga,  ii.  $  74, 76,  82.  (6).Daya  Bhaga,  u.  i  8l--«k 
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nnccstral  proportj,  tho  resuH  would  be  that  the  power  of  Jj  'j^*'  *■ 

tliRtribiition,  both  of  ancestml  and  self-acquirod  property, 

would  stand  on  tlie  same  footing.     The  father  might  divide 

either  Rort  unequally,  if  he  conld  find  any  justifying  pretext 

in  the  superior  qualities,  or  greater  necessities,  of  the  son 

whom  ho  preferred.     The  Daya-krahma-sangraha,  however, 

limits  the  right  of  making  an  uneqnal  distribution  among 

sons,  in  consequence  of  their  superior  qualifications  or  greater 

necessities,  to  the  case  of  self-acquired  property,  or  ancestral 

movable  property,  such  as  gems,  pearls,  corals,  gold,  and  other 

effects  (r).     As  regards  ancestral  landed  property,  the  only 

inequality  it  appears  to  sanction  is  the  special  share  for  the 

elder  son  (d).     In  the  case  of  a  man's  own  self-acquired 

property,  he  may  allot  it  as  he  chooses,  subject  as  before  to 

tho  necessity  of  sliowing  some  proper  ground  of  preference, 

and  Jin  absence  of  improper  motive  («). 

§  415.  It  is,  of  course,  obvious  that  where  a  father  is 
allowed  to  prefer  one  son  to  another  on  the  ground  of  supe- 
rior piety  or  moral  qualifications,  and  is  himself  constituted 
a.s  the  sole  judge  of  such  qualifications,  it  is  merely  another  * 

way  of  saying  that  ho  may  distribute  the  property  as  be 
chooses.  A  littlo  liypocrisy  is  all  that  is  needed  in  order  to 
convert  illegality  into  legality  (/).  But  even  as  regards 
ancestral  immovable  property,  the  Bengal  pandits  appear  in 
two  rnses  to  have  taken  the  view  which  is  suggested  by  Jimuia 
Vdhnnnl  rather  than  that  which  is  expressed  by  the  Daya- 
kraina-san^'raha  and  to  lay  it  down  that  grounds  of  personal 
prpfnrence,  actually  existing,  will  justify  a  father  in  prefer- 
ring^ one  sf)n  over  another  (g).  The  only  question  that  arises 
is,  whotlipr  tlin  pandits  in  the  two  last  cases  were  not  speak- 
ing of  a  gift,  and  not  of  a  partition.  I  think  they  were.  I 
hnve  already  (|noted  the  series  of  decisions  in  Bengal  which 
pnirtically  afhrni  the  right  of  a  father  to  do  what  he  wishes 
with  his  property.      They  seem  in  complete  conflict  with  the 


(^)  I>    K    5<    Ti   §  1.1.  IS- 3n:iicr  JaMniMtba,  SDiff  as.  4S.  mmI  pudlla  ia 
Ilh'v  iMMv  Chuffx  V.  Hamkaunt,  38    I).  tOS  (ISO) ;  S  W.  MaeN.  S,  16. 

i'i)  Ih    li  2\ 

{>■)  ih^H   \^    S4v»  F.  M«rN.  sis— tna 

(  I )  K<>o  ih»  f>pint<m«  of  ranJiU,  (|noi«d  P.  IfacN.  SOS;  t  Olf.  1. 

SO 
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By  father  ui 
Bengal 


BhowaDDy 
Chum's  case. 


opinions  of  the  pandits  in  the  case  of  Bhowanny  Ohum  t. 
Bamkaunt  {h).  Now  it  will  be  observed  that  throaghoafe 
the  opinions  of  the  pandits  in  the  latter  case,  they  diiHdoted 
their  attention  exclusively  to  the  law  of  partition,  and  only 
cited  "tezts  bearing  upon  that  law.  In  the  opinions  cited  in 
the  other  cases,  and  referred  to  in  the  remarks  on  BhouHUnnig 
Ohuni's  case,  they  directed  their  attention  as  exolnsively  to 
the  law  of  gifts,  and  only  cited  texts  showing  the  power  of  an 
owner  of  property  to  dispose  of  it  during  his  lifetime.  The 
fact  is,  the  two  sets  of  texts  are  quite  irreconcilable.  They 
mark  different  periods  of  hiw.  The  former  are  a  snrvival  from 
the  time  when  the  power  of  a  father  over  property  was  at 
restricted  in  Bengal  as  it  is  now  in  the  Provinces  governed 
by  the  Mitakshara.  These  texts  probably  remained  onex- 
plained  away,  because  unequal  distributions  of  a  man's 
whole  property  continued  to  be  unusual.  The  texts  whick 
forbid  alienations  of  particular  portions  of  it  were  explained 
away,  because  such  alienations  became  common.  Jagai^ 
uatha  tries  to  reconcile  the  two  principles  which  allow  a  gift 
to  one  in  preference  to  another^  but  forbid  a  distribotioii 
which  g^ves  more  to  one  than  another  (i).  His  reasoning, 
so  far  as  I  am  able  to  follow  it,  appears  to  be,  thal|»  whero 
a  father  proceeds  to  a  partition  with  his  sons,  he  divesti 
himself  of  his  property,  with  a  view  to  its  vesting  again  in 
those  who  are  entitled  to  share  it  by  virtue  of  their  affinity 
to  him.  That  being  so,  it  can  only  vest  in  snch  persons,  and 
in  such  proportions,  as  the  law  of  partition  directs.  Bnt 
when  he  divests  himself  of  his  property  in  order  to  make  a 
gift,  he  immediately  vests  it  again  in  the  person,  be  it  a 
stranger  or  otherwise,  to  whom  he  delivers  the  possession. 
The  transaction  is  valid  if  it  conforms  to  the  law  of  gifta 
Now  this  is  really  all  that  was  decided  by  the  case  of  BAo- 
wanny  Ohum  v.  Ramkaunt.  The  pandits  were  nnanimooa 
that  as  a  partition  the  transaction  was  bad.  In  this  they 
were  apparently  right,  lliey  differed  as  to  whether  it  woald 
have  been  invalid  for  want  of  possession,  if,  as  a  partition,  it 

(h)  2  8.  D.  203  (260) ;  anU,  §  826.  See  this  oaM  diaouMed  by  Bir  F.  MmN. 
p.  288 ;  per  curiam^  Lakuhwy  v.  Naratimha^  8  Mid.  H.  0.  4S.  48i  WQloa's 
Worka,  Y.  76,  88. 

(0  8  Dig.  5,  47. 
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Kad  been  legal.  As  to  this  it  may  now  be  taken  that  their 
doubts  were  nn founded,  and  that  actual  possession  is  not 
necessary  in  order  to  make  a  partition  final  and  binding 
(§418).  The  Judges  of  the  Sudden  Court  accepted  their 
finding  that  the  distribution  was  illegal.  If  so,  it  could  only 
take  effect  as  a  series  of  gifts.  But  viewed  in  this  light  it 
was  inoperative,  because  there  had  been  no  delivery  of  pos-  RMsHor 
session  (§  329).  The  result  would  be,  that  a  father  under 
Mitakshara  law,  in  dealing  with  his  self-acquired  property,  or 
any  other  property  in  which  his  sons  take  no  interest  by 
birtli,  and  a  father  under  Bengal  law  in  dealing  with  any 
property,  may  distribute  it  as  he  likes.  If  he  conforms 
to  the  rula^  of  partition,  the  transaction  will  bo  valid  by 
mutual  agreement,  without  actual  apportionment  followed 
by  possession ;  but  if  he  does  not  conform  to  those  rules, 
then  he  must  deliver  the  share  to  each  of  the  sharers,  so  as 
to  make  a  valid  gift  to  each. 

§  416.  A  partition  may  be  partial  either  as  regards  the  Where  ooly 
persons  making  it,  or  the  property  divided.  A  ay  one 
coparcener  may  separate  from  the  others,  but  no  coparcener, 
except  perhnpa  the  father,  can  compel  the  others  to  become 
separate  among  themselves.  A  father  may  separate  from 
all  or  from  some  of  his  sons,  remaining  joint  with  the  other 
sons,  or  leaving  them  to  continue  a  joint  family  with  each 
other  (k).  It  was  stated  in  two  Bengal  cases,  that  where 
one  brother  separates  from  the  others,  and  these  continue 
to  live  as  a  joint  family,  it  must  be  presumed  that  there  has 
been  a  complete  separation  of  all  the  brothers,  but  that  those 
who  continue  joint  have  re-united  (I).  But  thai  seems  to 
be  inoroly  a  question  of  fact.  If  nothing  appeared  but  that 
one  brother  had  t^ken  his  share,  and  left  the  family,  while 
the  othor  brothers  continued  exactly  as  before,  it  seems  to 
mo  tlio  proper  presumption  would  be,  that  there  never  had 
been  any  pevernnce  in  their  interests.  It  has  been  suggested 
by  Messrs.  West  and  Biihler  that  one  Bombay  decision  (of  IHTWom 
wliicli  tliey  (lisa]>provo)  lays  down  that  a  grandfather  can,  by 

(I)  ir  MakuhAm.  i   2.  §  S  ;  W    A  B.  SOS. 

(/)    Jwiub  rhuntUr  t    iUnnHhtkQrry    \  Hjd^.  tl4  t    Ptiamhur  v.  HwTUk  Ckwi^ 
drr,\f,  8<ith   2«I0  ;   he»*thrmm  T.  Sand  Miiharf,  3  B.  L  R.  (A.  C.  J.)  7  ;  &  C.  11 

Suth    3(W 
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his  will^  enforce  a  state  of  division  among  his  grandsons. 
The  case  referred  to  appears  to  me  only  to  decide,  that  pro* 
perty  may  be  devised  in  such  a  way  that  the  persons  to  whom 
it  is  bequeathed,  if  they  take  it  under  the  will,  will  take  it 
in  severalty  and  not  as  joint  tenants  (m).     Such  a  state  of 
things  would  be  quite  consistent  with  their  remaining  un- 
divided in  other  respects.     Wliother  a  grandbther  could  so 
bequeath  property  would  depend  Upon  the  nature  of  his 
interest  in  it.    If  it  was  his  own  exclusive  property,  of  ooorae, 
he  could  devise  it  on  auy  terms  he  liked.     But  if  it  was 
ancestral  property,  which  would  by  law  descend  to  his  grand- 
sons as  coparceners,  I  doubt  whether  he  could  by  his  will 
compel  them  to  accept  it  with  the  incidents  of  separate  pro- 
perty.    The  death  which  severed  his  interest,  would  also, 
as  I  imagine,  terminate  his  power  over  the  property  (§  347)* 
A  different  case  recently  occurred  in  Madras.  A  father  with 
three  sons  by  one  wife,  and  two  sons  by  another,  ozecuted  a 
document  in  his  lust  illuess,  directing  the  property  to  bo 
divided  into  three-fifths,  and  two-fiftlis  shares,  with  a  small 
reservation  for  himself.     1'lie  Court  found  that  the  dooa- 
ment  was  intended  to  operate  from  its  date  as  an  actual  sever- 
BXice,  first  of  tbe  interest  of  his  sons  by  one  wife  from  that  of  his 
sons  by  another ;  secondly,  of  tbe  interests  of  all  his  sons  from 
his  own  during  his  life.     Neither  his  eldest  son,  who  was  of 
age,  nor  the  guardian  of  his  infant  sons,  were  parties  to  the 
suit.     It  was  held  by  the  Court  that  the  transaction  was  a  par- 
tition which  altered  the  status  of  the  sons  though  without 
their  consent,  by  virtue  of  the  special  authority  of  tiie  Either. 
MiUhusawmy  Aiyer,  J.,  upon  a  review  of  the  native  authori- 
ties, said,  ''  According  to  the  Hindu  law  it  is  competent  to  a 
father  to  make  a  partition  during  his  life,  and  the  partition 
so  made  by  him  binds  his  sons,  not  because  the  sons  are  con- 
senting parties  to  the  arrangement,  but  because  it  is  the 
result  of  a  power  conferred  on  him,  though  subject  to  oertain 
restrictions  imposed  in  the  interest  of  the  family.     In  cases 
like  this  the  question  is   not   whether  such  partition  is  a 
contract,  like  a  partition  made  among  brothers  after  their 


(m)  W.  &  B.  801 :  Lakshmihai  t.  Oanpat  M(m>ha,  4  Bom.  H.  0.  (O.  O.  J.) 
150  i  S.  O.  ou  appeal  6  Bom.  U.  0.  (A.  0.  J.)  128. 
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father's  decease,  but  whether  it  is  a  legal  transaction.  Con- 
cluded in  conformity  to  the  Hindu  law"  (ti). 

Even  where  the  division  is  onlj  between  certain  members  All  mmit  be 
oF  the  family,  it  is  necessary,  unless  in  such  a  case  as  that 
just  cited,  that  all  the  members  should  be  parties  to  it,  as  the 
interests  of  all  are  necessarily  affected  by  the  separation  of 
any.  And  if  the  partition  is  effected  by  decree  of  Court,  all 
the  members  must  be  brought  before  the  Court,  either  as 
plain  tiffs  or  defendants  (o). 

§  417.  Every  suit  for  a  partition  should  embrace  all  the  PartitioB  thoold 
joint  family  property  ( p),  unless  different  portions  of  it  lie  in       «>»pl«u. 
different  jurisdictions,  in  which  case  suits  may  be  brought 
in  the  different  Courts  to  which  the  property  is  subject  (q) ; 
or  unless  some  portion  of  it  is  at  the  time  incapable  of  par* 
tition  (r).     And  if  a  member  sues  for  partition  of  property 
in  the  hands  of  the  defendant,  he  must  bring  into  hotchpot 
any  undivided  property  held  by  himself,  and  thus  make  a  PMiiUoa  m. 
complete  and  final  partition  («).     Hence,  where  there  has  oompl«t«t 
bcHMi  a  partition  at  all,  the  presumption  is  that  it  was  a  com- 
plete one,  and  that  it  embraced  the  whole  of  the  family 
property.     Therefore,  if  property  is  afterwards  found  in  the 
exclusive  possession  of  one  member  of  the  family,  and  it  is 
alleged  that  such  property  is  still  undivided  and  divisible, 
the  proof  of  such  an  allegation  rests  upon  the  party  making 
it  (/).     Hut  there  may  l>e  a  partial  division,  of  such  a  nature  "^  ^  P«rtkl» 
that  the  coparcenary  ceases  as  to  some  of  the  property,  and 
continnos  as  to  the  rest  (n).     Where  such  a  state  of  things 

(ft)  hardnjtami  w.  Dordicnmi,  2  M«<1.  S17«  Sll. 

(o)  Snrs%tnhnr.  Ramrhmtira^X  Mad.  the.  5S;  Pakmtmdhf.  Mt.  hntkmmn^ 
huity,  laSuth   2bi\. 

( I*)  Mann.  ii.  (  47  :  I>at\;rf  r.  Wittal,  Bom.  M.  Kep.  161 1  IVimH  v.  l>M«ru 
Mud  IW  of  IMll,  m  I  Kutlun  Mon^  ▼.  /trmo  Mohun,  ti  Satli.  US  ;  Nmmmhkml 
T.  Sathahhat,  7  t^om.  H  C.  (A.  C  J.)  46}  p^  curiam.  Sarafam  v.  Sana 
Mnnnhar,  th.  178.  Affirminff  S   W.  k   B.   Intrrvl.  17;  Trimbak  v.    fiarafau,  II 

140,  »ni  /yv.  ^ 

(7)  /  utrhvutnii  /fotr  t  Trnmnl  Hmr,  A  M«d.  Jar.  S41  (  Suhha  Rau  V.  Rama 
Unu,  !\  Mfwl  II.  C  ^Jf^  8o«*  Jdirnni  v.  Atmatmm,  4  Bom.  4St ;  Radha  Cham 
».  Amiki.  h  (*r»I    471 

(» )  ruftaratv  ?  Auilimula,  5  M«rl.  H.  C.  419  j  Nara^nn  ▼.  Pandmran§,  It 
r^m    II.  ('    IIH 

(«)  /^1•M  I.orhHfx  r    n^igh'ohur,  15Sath.  Ill  t  LalljeHt.  R^cemmar,  tS  Baili. 

{f)   S'l'^'.nn  V    Sitnn  ^fflnnknr,7  Bom.  H.  C    (A,  C.  J.)  l&S. 

fii)  A'-r  A.i'xi'M^Mii  V.  I^ytt\%**t*nt,  t  M»d.  SSi.  TIm  lligb  Co«ri  of  Bt«g»l 
iir><in«  t<<  t^iink  tlmt  a  pftHUl  di«i«ioo  m«v  b#  rff 0el#d  Ky  arrmiif  tit,  b«i  aoi 
I'j  K'lit      H.flha  I'hutn  f    A'fifHi.  AOal  4*4. 
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or  imperfect, 


or  miataken. 


Case  of  f  raod. 


How  effected. 


exists^  the  rigLts  of  inheritance^  alienation,  Ac,  differ,  ao-' 
cording  as  the  property  in  question  belongs  to  the  membwa- 
in  their  divided^  or  in  their  undivided,  capacity  («) ;  or,  there 
may  be  such  a  partition  as  amoants  to  an  absolute  severanoe 
of  the  coparcenary  between  the  members,  although  the  whole 
or  part  of  the  property  is  for  convenience,  or  other  roaioni, 
left  still  unapportioned,  and  in  joint  enjoyment.  In  that 
case,  the  interest  of  each  member  is  divided,  though  the  {Hto* 
pdrty  is  undivided.  That  interest,  therefore,  will  descend, 
and  may  be  dealt  with,  as  separate  property  (w).  Or,  lastly, 
there  may  be  a  partition  and  distribution  which  is  intended 
to  be  final,  but  some  part  of  the  family  property  may  have 
been  overlooked,  or  fraudulently  kept  out  of  sight  In  sooh 
a  case,  when  the  property  is  discovered  it  will  be  the  sub- 
ject of  a  fresh  distribution,  being  divided  among  the  persona 
who  were  parties  to  the  original  partition,  or  their  repre- 
sentatives ;  that  is,  among  the  persons  to  whom  each  portion 
would  have  descended  as  separate  property  (»).  But  the 
former  distribution  will  not  be  opened  up  again  (y).  Where, 
however,  the  whole  scheme  of  distribution  is  f randulent,  and 
especially  where  it  is  in  fraud  of  a  minor,  it  will  be  absolutely 
set  aside,  unless  the  person  injured  has  acquiesced  in  it,  after 
full  kuowledge  that  it  was  made  in  violation  of  hie 
rights  (0). 

§  418.  Fourth. — As  to  what  constitutes  a  partition,  it  is 
undisputed  that  it  may  be  effected  without  any  instrument 
in  writing  (a).  Numerous  circumstances  are  set  out  by  the 
native  writers  as  being  more  or  less  conclusive  of  a  parti- 
tion having  taken  place,  such  as  separate  food,  dwellings 
or  worship ;  separate  enjoyment  of  the  property ;  separate 


(v)  Point  Mai  t.  Ray  Manohar,  6  8.  D.  M0  (410) ;  MaeamdoM  ▼.  Oampmtrm^ 
itrf*  O.  0.  148;  W.  &  B.  79 ;  F.  MaoN.  40;  S  SUa.  H.  L.  887;  1  W. 

acN.  M.  «         ^ 

(10)  Appavier  t.  Rama  Subhaiyan,  11  If.  I.  A.  75 1  8.  0. 8  Satli.  (P.  0.)lt 

mun  Persad  v.  Radha  BeAy,  4  H.  I.  A .  187, 168 1  8.  0. 7  Bath.  (P.  0.)  88 1 


Perr 

Ifao 


R€u>un 


Narayan  t.  Lak$hmi  AmnuUt  8  If  ad.  U.  O.  8d0. 

(c)  Uanu,  ix.  §  218 ;  Mitakihara,  i.  9.  §  1-8 ;  Daya  Bhaga,  zUi.  f  1— 8|  T. 
May.,  W.  6,  §  8;  Laehman  t.  Sanwal,  1  All.  648;  aiif#,  f  4M.    Bm  m  to 


eolargemeDt  of  share,  where  a  coparcener  dies  after  deoieo  and  pending  ■ppiil 
Sakharam  ▼.  Hart  Krishna,  6  Bom.  118. 

(y)  Daya  Bhaga,  xiii.  §  G  ;  8  Dig.  400. 

(j)  Vribupati,  8  Dig.  m ;  Manu,  is.  §  47 ;  Daya  Bhaga,  ziii.  f  6  s 
of  1868,  84 ;  Moro  Vithvanath  t.  Oanesh.  10  Bom.  U.  0.  441 

(a)  P&r  curiam,  Bewun  Per$ad  w.  Radha  JMby,4U.  I.  A.  108 ;  8.  C.  7 
(P.  0.)  86. 
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income  and  expenditure;  business  transactions  with  each 
other,  and  the  like  (b).  But  all  these  circumstances  are 
merely  evidence,  and  uot  conclusive  evidence,  of  the  fact  of 
partition.  Partition  is  a  new  status,  which  can  only  arise 
where  persons,  who  have  hitherto  lived  in  coparcenary,  intanUon 
intend  that  their  condition  as  coparceners  shall  cease.  It  ••*"**"• 
is  not  sufficient  that  they  should  alter  the  mode  of  holding 
their  property.  They  must  alter,  and  intend  to  alter,  their 
title  to  it.  They  must  cease  to  become  joint  owners,  and 
become  separate  owners  (c).  And  as,  on  the  one  hand,  the 
mere  cesser  of  commensality  and  joint  worship,  the  existence 
of  separate  transactions  (d),  the  division  of  income  (0),  or 
the  holding  of  land  in  separate  portions  (f),  do  not  establish 
partition,  unless  such  a  condition  was  adopted  with  a  view 
to  partition  {g)  ;  so,  on  the  other  hand,  if  the  members  of 
the  family  have  once  agreed  to  become  separate  in  title,  it 
is  not  necessary  that  they  should  proceed  to  a  physical 
separation  of  the  particular  pieces  of  their  property.  ''  If 
there  bo  a  conversion  of  the  joint  tenancy  of  an  undivided  Appotiiop 
family  into  a  tenancy  in  common  of  the  members  of  that 
undivided  family,  the  undivided  family  becomes  a  divided 
family  with  reference  to  the  property  that  is  the  subject  of 
that  agreement,  and  that  is  a  separation  in  interest  and  in 
right,  although  not  immediately  followed  by  a  da  fcieto  actual 
division  of  the  subject-matter.  This  may,  at  any  time,  be 
claimed  by  virtue  of  the  separate  right''  (h).  And  in  pro- 
vinces governed  by  the  Mitakshara,  if  a  brother  so  divided 


(b)  Nartidft,  xui.  §  30— 43:  MiUkshara,  ii.  IS ;  Dftya  Bhan,  ut.  j  8  Dig.  407— 
429 ;  2  W.  MncN.  170,  n.  See  Hurish  Chunder  t.  Mokhoda,  17  Sath.  SSI  Am 
to  the  efftwi  of  seperate  p«>rforinanoe  of  religions  rites,  see  Qoldstfloker,  Adminie* 
tr»lioD  of  Ilindn  Law,  53. 

{e)  Mere  petitions  or  declarations  of  iDtention  are  not  snffloi«nt.  Mookia 
KeMhe€  V.  Oomabuttu,  14  Sath.  31 ;  8.  O.  8  B.  L.  R.  890,  note. 

(d)  lUwun  IW$ad  v.  Radha  lieeby,  4  M.  I.  A.  108 ;  8.  0.  7  Bath.  (P.  0.)  86t 
KfelkUto  Df^  t.  Bf^ehunder.  12  M.  I.  A.  &I0;  8.  0.  8  B.  L.  R.  (P.  0.)  18 1  8. 
C.  12  Suth  (P.  O.)  21 ;  xinundee  ▼.  Khtdoo,  14  M.  I.  A.  412 ;  8.  O.  IS  Bath.  60; 
Chhnbila  ▼.  Jadnrhai,  3  Bom.  H.  0.  (O.  O.  J.)  87  ;  Narraina  ▼.  Vmraraghava, 
Mad.  Dec.  of  1865,  230;  GarihivaU  ▼.  Sudam,  Mad.  Dee.  of  1861, 101 1  KrUU 
fiapjpa  T.  Raynasawmy,  8  Mad.  U.  0.  86. 

{€)  8oruitun  Byfiack  ▼.  JugouUoondrtt,  8  M.  I.  A.  88. 

(/)  RunjeH  ▼.  Kooer.  1  I.  A.  9 ;  Amhika  ▼.  Sukhtnnmif  1  All.  487* 

(9)  Rnm  Kinnen  ▼.  Skeonundun^  (P.  0.)  23  Sath.  412. 

(h)  Appovier  t.  Rama  Subbaiyan,  11  M.  I.  A.  76 }  8.  O.  8  Bath.  (P.  0.)  1 1 
Suranent  r.  Suraneni,  13  M.  I.  A.  118;  8.  0.  12  Bath.  (P.  0.)  40 1  Doorwa  Pm^ 
f^had  r.  Mt.  Knndun,  1  I.  A.  66;  8.  0.  18  B.  L.  R.  886;  &  0.  h  Both.  814; 
Babvji  ?.  Kashibai^  4  Bora.  167* 
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should  die  before  actual  separation  of  the  property,  his 

widow  would  succeed  to  his  share  (t).  On  the  same  prin- 
ciple a  decree  for  a  partition  dissolves  the  joint  tenure  from 
its  date ;  and  it  does  so  equally,  although  the  suit  was  not 
in  terms  a  suit  for  partition,  provided  the  relief  given  is 
inconsistent  with  the  continuance  of  the  joint  interest  (ib). 
And  any  arrangement  by  which  one  member  of  the  family 
abandons  his  rights  to  a  share  amounts  to  a  partition  in 
respect  to  the  property  so  abandoned,  even  though  he  takes 
no  specific  portion  in  its  place  (Z). 

§  419.  Reunion  among  coparceners,  though  provided  for 
by  the  text-books,  is  of  very  rare  occurrence.  Sir  F.  Mao- 
Naghten  states  that  the  Pandits' of  the  Supreme  Oonrt  of 
Bengal  told  him  that  no  instance  of  the  sort  had  ever  &llen 
within  their  knowledge,  nor  had  he  himself  ever  met  with  a 
case  (m).  It  is  obvious  that  the  same  reasons  which  make 
partitions  more  frequent  will  tend  to  remove  all  motives  for 
reunion. 

The  leading  text  on  this  subject  is  that  of  VriKoipaiu 
*^  He  who  being  once  separated  dwells  again  through  affec- 
tion with  his  father,  brother,  or  paternal  uncle,  is  termed 
reunited.''  This  text  is  interpreted  literally  by  the  Mitak- 
shara,  and  the  authorities  of  Southern  India  and  Bengal,  as 
excluding  reunion  with  other  relations,  such  as  a  nephew, 
cousin,  or  the  like  (n).  The  writers  of  the  Mithila  school, 
take  these  words,  not  as  importing  a  limitation,  but  as  offer- 
ing an  example.  Viichespati  says,  '^  The  first  principle  of 
reunion  is  the  common  consent  of  both  the  parties ;  and  it 
may  either  be  with  the  coheirs  or  with  a  stranger  after  the 
partition  of  wealth  (o),"  The  Mayukha  agrees  with  him  so 
far  as  to  hold  tliat  other  persons  besides  those  named  by 


(t)  Qajapaihi  v.  Gajapathi,  13  H.  I.  A.  497 ;  8.  0.  G  &  L.  R.  SOS{  M  Sotb. 
(I*.  O  )  83 

(k)  Jay  Narain  v.  Qrish  Chunder,  6  I.  A.  228 ;  S.  0. 4  Gal.  484 ;  Chidambiarmm 
V.  Oouri,  0  I.  A.  177 ;  B.  C.  2  Mai).  83.  Tho  Bombay  Uigh  Coart  boldt  tbat  ft 
decree  for  partition  dues  not  operate  as  a  ■evorauce  lo  long  u  it  ronaiut  aiid«r 
app<^.     Sakharam  ?.  Hari  Krishnat  6  Bom.  113. 

(l)  Balkrishna  v.  Savitrilaif  3  Uom.  54;  Periasami  t.  Pfn'aiomi,  6. 1.  A. 
CI  :  8.  C.  1  Idad.  312. 

(m)  P.  MacN.  107. 

(n)  Mitakabara,  ii.  0,  §  3  ;  Smriti  Oliandrika,  lii.  1 1 :  Day  A  Ulmga.  ilL  |  $• 
4;  D.  K.  B.  V.  §  4. 

\o)  Vivada  CbiuUmaui,  301  ;  D.  K.  S.  v.  §  6. 
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V rihas pni i  mny  reunite;  for  instancOi  ''a  wife,  a  paternal  Wliomaf 
grandfather,  a  brother's  grandson^  a  paternal  ancle's  son^ 
and  the  rest  also."  But  it  restricts  the  roanion  to  the 
persons  who  made  the  Rrst  partition  (/>).  This  view  is  followed 
in  Bombay,  where  it  has  been  hold  "  that  the  meaning 
of  the  passage  of  Vrihaspati  which  is  the  foundation  of  the 
law,  is,  that  the  reunion  must  be  made  by  the  parties,  or 
some  of  them,  who  made  the  separation.  If  any  of  their 
descendants  think  fit  to  unite,  they  may  do  so ;  but  such  a 
union  is  not  a  reunion  in  the  sense  of  the  Hindu  law,  and 
does  not  affect  the  inheritance''  (q).  Mo  such  limitation  is 
to  be  found  in  any  of  tho  other  early  writers,  who  only 
mention  reunion  with  reference  to  the  law  of  inheritance. 
Dr.  Mnyr  looks  upon  it  as  an  innovation,  which  grew  out  of 
a  feeling  that  it  was  unjust  that  a  man,  by  reunion  with 
distant  relations,  should  disappoint  the  claims  of  those  who 
would  otherwise  have  succeeded  to  him,  in  the  event  of  his 
dying  without  issue  (r). 

§  420.  As  tho  presumption  is  in  favonr  of  union  nntil  a  Bvidaaoa. 
partition  is  made  out,  so  after  a  partition  the  presumption 
would  be  against  a  reunion.  To  establish  it,  it  is  necessary 
to  show,  not  only  that  the  parties  already  divided  lived  or 
traded  together,  but  that  they  did  so  with  the  intention  of 
thereby  altering  their  status,  and  of  forming  a  joint  estate 
with  all  its  usual  incidents  (s).  The  circumstance  that  one 
of  tho  dividing  parties,  being  a  minor,  continued  to  live  on 
ill  apparent  union  with  his  father,  would  not  be  oonclosive,  or 
I  shotiid  imagine,  oven  prima  facie  evidence  of  a  reunion  (i). 

Tho  effect  of  a  reunion  is  simply  to  replace  the  re-uniting  lu 
coparceners  in  the  same  position  as  they  would  have  been  in 
if  no  partition  had  taken  place.  But  with  regard  to  rights 
of  inheritance,  there  soenis  to  be  some  distinction  between 
coparccnors  in  a  state  of  original  union,  and  of  reunion. 
Those  will  bo  disrussed  hereafter  (§  502). 

(r)    V     Mny.iT.  9.5  1. 

(7)  V%$ht<\n<ith  T.  hrxthnaji,  %  Horn.  U.  C.  (A.  0.  J.)S9|  LoifctfcmiWii  v. 
Ca»i^*  M^^-hn,  I  Worn    H.  C.  (O.  C    J  )  16S 

(»)  Mr»yr,  \:M^. 

(t)  ^  Diff  r.l2:  Smiiti  CKAn<lnbi,  lii.  |  t;  runAightm  t.  VoCA^^rttM^Jkim, 
10  M  I  A  io.l :  S.  O  4  Snth  (I*.  C  )  lit  Qopml  v.  Kmmtnm^  7  8«ik  »; 
A^M.  ;/.,.,,    V   Tr.^rr  Krtm.  7  n.L.  R.  .Wt  8.0.  IS  8«Ui.  4a. 

(O    hMf.r  /;.'//•/  T.  KiiM  Vhndarj^,  t  Mftd.  II.  C  tSS. 

ao 


CHAPTER    XVL 

INHBBITANCK. 

Principles  of  Succession  in  Oase  of  Mules. 

inberitancd  §  421.  Wb  bave  now  reached  that  point  in  the  develop- 

property.  ment  of  Hindu  law  in  which  Inheritance^  properly  so  caUed, 

becomes  possible.  So  long  as  the  joint  family  continued 
in  its  original  purity^  its  property  passed  into  the  hands  of 
successive  owners^  but  no  recipient  was  in  any  sense  the  heir 
of  the  previous  possessor  (§  243).  The  Bengal  law  made 
considerable  inroads  upon  this  system  by  allowing  the  share 
of  each  member  to  pass  to  his  own  direct  heirs  or  assigneea, 
and  in  this  manner  even  to  pass  out  of  the  family  (a).  Bat 
the  rule  of  survivorship  still  governed  the  devolution  of  the 
share  where  a  coparcener  left  no  near  heirs^  and  determined 
its  amount.  When^  however,  property  came  to  belong  exclu- 
sively to  its  possessor,  either  as  being  his  own  self-acquisition, 
or  in  consequence  of  his  having  separated  himself  from  all  hia 
coparceners,  or  having  become  the  last  of  the  coparcenary, 
then  it  passed  to  his  heir  properly  so-called.  It  must  always 
be  remembered,  that  the  law  of  Inheritance  applies  exdn- 
sively  to  property  which  was  held  in  absolute  severalty  by 
its  last  male  owner.  His  heir  is  the  person  who  is  entitled 
to  the  property,  whether  he  takes  it  at  once,  or  after  thio 
interposition  of  another  estate.  If  the  next  heir  to  the  pro- 
perty of  a  mde  is  himself  a  male,  then  he  becomes  the  head 
of  the  family,  and  holds  the  property  either  in  severalty  or 
in  coparcenary  (§  241)  as  the  case  may  be.  At  his  death  the 
devolution  of  the  property  is  traced  from  him.  But  if  the 
property  of  a  male  descends  to  a  female,  she  does  not,  except 
in  Bombay,  bocomo  a  fresh  stock  of  descent.  At  her  death 
it  passes  not  to  hor  hoirs,  but  to  tho  hoirs  of  the  last  male 
holder.     And  if  that  heir  is  also  a  female,  at  hor  death,  it 


(a)  2ln<e,  §  308,  403. 
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rovorts  again  to  the  heir  of  the  same  mole,  until  it  ultimately 
falls  upon  a  male  who  can  himself  become  the  starting  point 
for  a  fresh  line  of  inheritance  (b). 

§  422.  The  right  of  succession  under  Hindu  law  is  a  right  8oco«fion  nefer 
which  vests  immediately  on  the  death  of  the  owner  of  the  pro- 
perty (r).  It  cannot  under  any  circumstances  remain  in 
abeyance  in  expectation  of  the  birth  of  a  preferable  heir,  not 
conceived  at  the  time  of  the  owner's  death.  A  child  who  is 
in  the  mother's  womb  at  the  time  of  the  death  is,  in  oontem- 
])lation  of  law,  actually  existing,  and  will,  on  his  birth,  devest 
the  estate  of  any  person  with  a  title  inferior  to  his  own,  who 
has  taken  in  the  meantime  (d).  So,  under  certain  circum- 
stances, will  a  son  who  is  adopted  after  the  death  (0).  But 
in  no  ot  her  case  will  an  estate  be  devested  by  the  subsequent 
birth  of  a  person  who  would  have  been  a  preferable  heir  if  he 
had  been  alive  at  the  time  of  the  death  (/).  And  the  rightful 
heir  is  the  person  who  is  himself  the  next  of  kin  at  that 
time.  No  one  can  claim  through  or  under  any  other  person 
who  has  not  himself  taken.  Nor  is  he  disentitled  because  his 
ancestor  could  not  have  claimed.  For  instance,  under 
certain  circnmstaiices  a  daughter's  son  would  bo  heir,  and 
would  transmit  the  whole  estate  to  his  issue.  But  if  he  died 
before  his  grandfather,  his  son  would  never  take.  So,  again, 
a  sisfor's  son  will  inherit  in  certain  events,  though  his  mother 
would  never  inherit.  And  the  son  of  a  leper  or  a  lunatic, 
or  of  a  son  who  has  been  disinherited  for  some  lawful  cause, 
will  inherit,  though  his  father  could  not  (g). 

§  423.  The  principle  upon  which  one  person  succeeds  to  P^^p|t.^!^ 
another  is  generally  stated  to  depend  on  his  capacity  for 


(b)  See  thif  fubpect  ditcai«ed,  poit^  |  62S,  it  t«g. 

(c)  Retirement  into  a  religioaf  life,  when  abeolato,  anoanta  to  ciHl  daaili  1  1 
Btra.  U.  L.  185 ;  2  Diff.  686  :  V.  Darp.  10.  Ae  to  the  preeamptlon  thai  dmkh 
bai  Uken  pUce,  eee  Act  I  of  1873,  m.  107,  106  rBYidattoat.] 

(d)  Per  ewriam,  Tagorg  w.  Tagore,  0  fi.  L.  K.  887  1  8.  0.  18  Bath.  860 1  Lakki 
w.  Bhairah,  6  M.  D.  816  (809);    Berogak  w.  NubokuBwn,  Bov.  888. 

(«)  AnU,  §  169-176. 

(/)  Aulim  T.  Bejai,  6  8.  D.  284  (878) }  Jr«tii6  ▼.  Biihnopm^a^,  &  D.  of  1800, 
ii.  840 ;  Bainasoondwry  t.  Anund,  1  Bath.  868 1  Kalidat  ▼.  KrUhan,  8  B.  L.  R. 
( F.  B. )  108.  Tbeee  cMea  matt  be  taken,  m  oferruliDg  otbet*  whieh  wiU  bt  fooad 
at  2  W.  MacN.  84.  06  t  Mt.  Solukhna  t.  RamdoUU,  1  B.  D.  884  (484)  t  Frmn 
Nath  r.  Rajah  Ootyind,  6  8.  D.  46  (60)  j  Swmbochwndtr  v.  Onnga,  6  8.  D.  884 
(291),  and  note. 

(y)  Ree  per  llollmoay,  J.,  CKdikani  w.  Bwranmiij  6  Had.  H.  O.  887,  886 1  BmL 
kriihna  ?.  Savitribai,  3  Bom.  M ;  aad  po9t,  §i  466,  479,  400,  616. 
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benefiting  that  person  by  the  offering  of  funeral  oblaiioiis. 
As  the  Jadicial  Committee  remarked  in  one  case,  ''  There 
is  in  the  Hindu  Uiw  so  close  a  connection  between  their 
religion  and  their  succession  to  property  that  the  preferable 
right  to  perform  the  Shradh  is  commonly  viewed  as  govern- 
ing  also  the  preferable  right  to  succession  of  property ;  aod 
IIS  a  general  rule  they  would  be  expected  to  be  found  in 
union  (&)/'  I  have  already  (§  9)  suggested  that  this  prin* 
ciple,  while  universally  true  in  Bengal,  is  by  no  means  ancb 
an  infallible  gpiide  elsewhere.  The  question  is  not* only 
most  interesting  as  a  matter  of  history,  but  most  important 
as  determining  practical  rights.  I  shall,  therefore,  proceed 
to  examine  the  principles  which  determine  the  order  of  ano- 
cossion  both  under  the  Daya  Bhaga  and  the  Mitakaharab 
In  this  enquiry  I  shall  reverse  the  usual  order,  and  examine 
first  the  modern^  or  Bengal,  system  (i).  When  we  have  seen 
what  is  the  logical  result  of  the  doctrine  of  religioua  efficacy, 
it  will  be  easier  to  ascertain  how  far  that  doctrine  can  be  ap- 
plicable under  a  system  where  no  such  results  are  admitted. 
Faneral  §  424.  A  Hindu  may  present  three  distinct  sorts  of  offer* 

o  ennga.  .^^  ^  ^^^  deceased  ancestors ;  either  the  entire  funeral  cake, 

which  is  called  an  undivided  oblation,  or  the  fragments  of 
that  cake  which  remain  on  his  hands^  and  are  wiped  off  it^ 
which  is  called  a  divided  oblation,  or  a  mere  libation  of 
water.  Tlie  entire  cake  is  offered  to  the  three  immediate 
paternal  ancestors^  i.e.,  father,  grandfather,  and  great- 
grandfather. The  wipiugs,  or  lepa,  are  offered  to  the  three 
paternal  ancestors  next  above  those  who  receive  the  cake, 
i.e.,  the  persons  who  stand  to  him  in  the  fourth,  fifth,  and 
sixth  degree  of  remoteness.     The  libations  of   water  are 


{h)  Soorendronath  v.  1ft.  llctramonee,  12  M.  I.  A.  IM ;  8. 0. 1 B.  L.  R.  (P.  Q.) 
2G  :  8.  C.  10  Sutb.  iV.  O. )  S5 ;  see  too  pei*  curiam,  Katama  Naiehiar  v.  Mmk^ 
Shimaunga,  9  M.  1.  A.  610:  8.  0.  S  SuUi.  (P.  O.)  81 1  NmUBttto  JMv/Ai^ 
chunder,  12  M.  I.  A.  541 ;  S.  0.  8  B.  L.  R.  (P.  G.)  18 ;  8.  0.  IS  SuUi.  (P.  O.)  tl : 
Tagare  t.  Tagore,  0  B.  L.  11.  304  {  S.  O.  18  8utb.  859. 

(t)  TUo  wbolo  dootriiio  of  religious  etfioaoy  baa  boon  mott  dabontoly  diaoMMilii 
especially  bv  ibo  lute  Mr.  Justice  Dtvarkanauth  MUter,  ia  souio  dedMou  of  th* 
Bengal  Uigh  Court,  to  wbicb  1  sball  frequently  refer.  AmrOa  v.  Lakkinmrm^n^ 
8  B.  L.  R.  (F.  B.)  28  i  SO.  iub  nomiM,  Omrit  v.  Luekh9e  Narain,  19  8aili. 
(F.  B.)  76 ;  Guru  y.  Anand,  5  B.  L.  K.  15  ;  8.  O.  188utb.  (F.  B.)  40 1  <7oMmK  v. 
Moheuh,  15  B.  L.  K.  85;  8.  0.  23  Sutb.  117 ;  see  aUo  V.  N.  lliuidlik,  iBtrodttO- 
tion,  xxxvi.  aud  p.  845. 
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offered  to  paternal  ancestors  ran^ng  seven  degrees  beyond 
tlioso  who  receive  the  lepa,  or  fourteen  degrees  in  all  from 
the  offerer ;  some  say  as  far  as  the  family  name  can  be  traced.  8«piodA. 
The  generic  name  of  sapinda  is  sometimes  applied  to  the  samaaodAfak 
offeror  and  bis  six  immediate  ancestors,  as  he  and  all  of  these 
are  connected  by  the  same  cake,  or  pinda.  But  it  is  more 
usual  to  limit  the  term  sapinda  to  the  offerer  and  the  three 
who  received  the  entire  cake.  He  is  called  the  sakulya  of 
those  to  whom  he  offers  the  fragments,  and  the  samanodaka 
of  those  to  whom  he  presents  mere  libations  of  water  (fc). 
Now,  upon  first  reading  this  statement,  one  would  suppose 
the  theory  of  descent  to  be  this :  that  a  deceased  owner  was 
related  in  a  primary  and  special  degree  to  persons  in  the 
three  grades  of  descent  next  below  himself ;  in  a  secondary, 
and  less  special  degree,  to  persons  in  the  three  grades  below 
the  former  three ;  and  in  a  still  more  remote  manner  to  a 
third  class  of  persons  extending  to  the  fourteenth  degree  of 
descent.  But  the  actual  theory  is  much  more  complicated.  Theory 
In  the  first  plnco,  sapindaship  is  mutual.  lie  who  receives  '~**®**"P" 
offerings  is  the  sapinda  of  those  who  present  them  to  him| 
nnd  ho  who  presents  offerings  is  the  sapinda  of  the  person 
who  receives  them.  Therefore,  every  man  stands  as  the 
centre  of  seven  persons,  six  of  whom  are  his  sapindas, 
though  not  all  the  sapindas  of  each  other.  He  is  equally 
the  sapinda  of  the  three  above,  and  of  the  three  below  him. 
Further,  a  deceased  Hindu  does  not  merely  benefit  by 
oblations  which  are  offered  to  himself.  He  also  shares  in  the 
benefit  of  oblations  which  are  not  offered  to  him  at  all, 
provided  they  are  presented  to  persons  to  whom  he  was  him- 
self bound  to  offer  them  while  he  was  alive.  As  Mr.  Justice 
Mitter  said,  "If  two  Hindus  are  bound  during  the  respec- 
tive terms  of  their  natural  life  to  offer  funeral  oblations  to  a 
common  ancestor  or  ancestors,  either  of  them  would  be 
entitled  after  his  death  to  participate  in  the  oblations  offered 
by  the  survivor  to  that  ancestor  or  ancestors ;  and  hence  it 
i»  that  the  person   who  offers  those  oblations,  the  person  to 


ik)  Mana.iii   §  132— 125,  215,  216;  t.  |  SO  ;  ix.  I  186,  1S7  I  BAodliAjftiM,  I.  5, 
§  1 ;  Dsym  Bhiiffii.  xi.  1,  §  87-48 ;  Vifmioit.  p.  154,1 11 ;  Gotobiook*,  lMjt(«d. 

1858),  90.  101-117 
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Agnatef. 


GogDAtef. 
Bandlicui. 


Pamkiia 
Bhradh. 


whom  they  are  offered^  and  the  person  who  participatet  ia 
them,  are  recognized  as  sapindaa  of  each  other''  (Q. 

§  425.  The  sapindaa  jost  described  are  all  agnaie$,  that 
is  persons  connected  with  each  other  by  an  onbroken  line 
of  male  descent.  But  there  are  other  sapindaa  who  are 
cognates,  or  connected  by  the  female  lina  'llie  only  defini* 
tion  of  the  cognate,  or  bandhu  (if  it  may  be  called  one),  it 
that  contained  in  the  Mitakshara,  ii.  6,  §  8,  last  danse: 
"  For  bhinna-gotra  sapindas  are  indicated  by  the  term 
bandhu/*  or  as  Mr.  Colebrooke  translates  it,  "  For  kinsmen 
sprung  from  a  different  family,  bnt  connected  by  faneral 
oblations  (m),  are  indicated  by  the  term  cognate/'  Now, 
the  mode  in  which  cognates  come  to  be  connected  with  the 
agnates  by  funeral  oblations  is  by  means  of  that  oer«nony 
which  is  called  the  Parvana  Shradh,  and  which  is  one  of 
the  principal  of  the  series  of  offerings  to  the  dead.  "  This 
ceremony  consists  in  the  presentation  of  a  certain  number 
of  oblations,  namely,  one  to  each  of  the  first  thr^e  anoesfcora 
in  the  paternal  line  and  maternal  lines  respectively ;  or,  in 
other  words,  to  the  father,  the  grandfather,  and  the  great- 
grand&kther  in  the  one  line,  and  the  maternal  grandCatherj 
the  maternal  great-grandfather,  and  the  maternal  great- 
great-grandfather  in  the  other"  (n).  This  would  giv«  one 
explanation  of  the  texts  which  state  that  sapindaship  does 
not  extend  on  the  side  of  the  &ther  beyond  the  seventh 
degree,  and  on  the  mother's  side  beyond  the  fifth  (o).  The 
sapinda  who  offers  a  cake  as  bandhu  is  the  fifth  in  descent 
from  the  most  distant  maternal  ancestor  to  whom  he  offers 
it.    Now,  on  the  principle  of  participation  already  atatedi 

(0  Ouru  T.  Anand,  6  B.  L.  B.  80 1  8.  0.  18  Saih.  (F.  B.)  4B,  «Ufait  Dtty* 
Bbaga.  xi.  1, 1 88.  See  too  the  Niraaya  Sindha,  oited  Amriia  v.  LdkAfnomymh 
2  B.  L.  K.  (F.  Jl.)  84:  8.  0. 10  8utb.  (F.  B.)  76.  and  per  MUUr,  J.,  la  &  a  <  B. 
L.  K.  (F.  B.)32;  8  Dig.  468. 

(m)  It  will  be  Men  hereafter  that  it  ii  more  than  doubtfol  wWtWr  YQm^. 
neerara  in  neing  the  term  $apinda  intended  to  refer  to  f onecal  oWttfaai  at  alL 
Bee  vo$t  S  484~-487. 

(n)  Pm-  Mr.  JosUoe  Mitter,  Ouru  v.  Anand,  6  B.  L.  B.  40 1 8. 0.  IS  Botk.  (F3.) 
40 ;  Daya  Bha«a,  xi.  6,  §  18,  10 ;  Mann,  ix.  §  188 }  8  Dig.  166,  doU  bf  Ool». 
broolce.  It  will  be  obeerved  that  the  paternal  anceeton  an  oooaled  foelwlva 
of  the  father ;  the  maternal  exolueive  of  the  mother.    Bee  too  Oattakal 


iv>  §  72.  note  bv  Buthorland. 

(o)  Vrihat  Mann,  cited  DatUka  Mimamaa,  vi.  §  0  {  Gautama,  tfr.  I II  |  YaJM- 
vaikya,  I  §  68.  It  b  more  probable,  however,  that  the  oridnal  tola  tiaplj 
•tated  an  arbitrary  rule  as  to  the  degree  of  affinity  which  ezoluded  iiikonnanfaifa> 
Bee  poit,  §  434. 
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any  bandhu  who  odors  a  cake  to  his  matornal  ancestors  will 
ho  the  snpinda^  not  only  of  those  ancestors,  bat  of  all  other 
persons  whose  duty  it  was  to  offer  cakes  to  the  same  ancestors. 
But  tho  maternal  ancestors  of  A.  may  be  the  paternal  or 
matornal  ancestors  of  B.,  and  in  this  manner  A.  will  be  the 
handhn,  or  bhinna-gotra  sapinda  of  B.,  both  being  nnder  an 
obligation  to  offer  to  the  same  persons.  * 

§  426.  Lastly.  Although  here  I  am  anticipating  the  next  RahUontliip  to 
chapter,  a  man  is  the  sapinda  of  his  mother,  grandmother, 
and  great-grandmother  for  a  double  reason  ;  first,  because 
they  become  part  of  the  body  of  their  respective  husbands^ 
and  next,  because  the  cakes  which  are  offered  to  a  man's  FmotAm, 
male  ancestors  are  also  shared  in  by  their  respective  wives  (p). 
And  so  the  wife  is  the  sapinda  of  her  hnsband;  both  as 
being  the  surviving  half  of  his  body,  and  because  in  the  ab- 
sence of  male  issue  she  performs  the  funeral  obsequies  (9). 

Hence  the  table  of  descents  will  stand  as  follows : —  TMm  of 

aatoeoi. 


Bapindos.  SakalyM.        8aiiiaaod«kaa. 


f \ 

Gotrajft  Bhinnt-gotra 

(of  the  same  family.)     (of  different  familj.) 

, '— — »  I 

Malee.  Fcmaloi.  Bandhne 

Agnatee.  (cogoatei.) 

§  427.     This  will  all  be  made  clearer  by  reference  to  the  2^J^ 
accompanying  diagrams.     The  ownbb,  who  is  called  in  the 
Daya  Bhaga  the  middlemost  of  seven,  is  the  sapinda  of  hia 

groat-great-grandfaUier. 

f ~> 

great-graDdfaiher.  great-great>V]icle. 


grandfather.  great*  ancle. 


e ^ X  ^  \ 

father.  nncle.  eon. 

, • .  > ,  I 

Owner.  brother.  eon.  grandson. 

fon.         daughter.  nephew.  grandson. 

grandson.       son.  grandnephew. 

great-rrandson.  great-grandnephew. 

groat-great  grandson. 

own  son,  grandson,  and  great-grandson,  because  they  offer  the 


ip)  Manu,  iz.  $  4o  :  Daja  Bhaga,  li.  6,  |  S j  8  Dig.  510,  60S,  S16 1  GoMrooke, 
EMays.  116  ;  l^luhfuti  t.  Mankuvarhai,  t  Bora.  400.  440,  446. 
(7)  Mitakshara,  iL  1.  §  5,  0 ;  Vifwia  Ghiatamani,  tOO. 
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cako  to  liiin,  and  tliey  aro  liis  sapimlas,  as  lie  receives  it  from   ^SfniM  *"** 

tlietn.    But  liis  great-great-grandson  is  only  his  xafeulj^a.     So 

also  lio  is  tlio  snpinda  of  his  own  father,  grandfather,  and 

gront-grandfatlier,  because  he  offers  the  cake  to  them,  and 

they  aro  his  aapindas,  because  they  receive  it  from  him.     But 

ho  and  his  great-great-grandfather  are  only  sakulyas  to  each 

other.     Next  as  regards  coUaterala     The  owner  receives  no 

cake  from  his  own  brother,  but  he  participates  in  the  benefit 

of  tho  cakes  which  the  brother  offers  to  his  own  three  direct 

ancestors,  who  are  also  the  three  ancestors  to  whom  the 

owner  is  bound  to  make  offerings.     So  the  nephew  offers 

cake  to  his  own  three  ancestors,  two  of  whom  are  the  father 

and  grandfather  of  the  owner ;  and  the  grandnephew  to  his 

tinco  ancestors,  one  of  whom  is  the  father  of  the  owner. 

All  of   these,  therefore,  are   the  sapindas  of   the   owner, 

tliongh  they  vary  in  religious  efficacy  in  the  ratio  of  three, 

two,  and  ono.     But  the  highest  ancestor  to  whom  the  great- 

grandnephew  offers  cakes  is  the  brother  of  the  owner.     He 

is  therefore  not  a  sapiiida  ;  but  he  is  a  aaJculya,  because  he 

presents  divided  offerings  to  the  owner's  three  immediate 

ancestors.     Similarly   the   owner's   uncle   and   great-uncle 

present  cakes  to  two  and  one  respectively  of  the  ancestors 

to  whom  the  owner  is  bound  to  present  them.     They  are 

therefore  his  sapindtis.     But  the  great-great-ancle  is  not  a 

sapindn,  since   he  is  himself   the   son   of  a  8akulya,  and 

presents  cakes  to  persons  all  of  whom  stand  in  the  relation 

of  sahulya  to  the  owner. 

§  428.  We  now  come  to  the  bandhus,  whose  relationship  Budboi. 
is  more  complicated.  There  are  two  classes  of  bandhus 
referred  to  by  tho  Bengal  writers,  and  who  alone  can  be 
brought  within  the  doctrine  of  religious  efficacy  («);  those 
ex  partn  pnternd  and  ex  parte  matemd.  The  first  class  will 
be  found  in  tho  accompanying  pedigree.  Their  sapindaship 
arises  from  the  fact  tliat  they  offer  cakes  to  their  maternal 
ancestors,  who  are  also  the  paternal  ancestors  of  the  owner. 
For  instance,  the  sisters  son,  in  addition  to  the  oblations 
which  ho  presents  to  his  own  father,  Ac,  presents  oblations 

(t)  Dnys  Hhnga,  xi.  6,  §8-90 ;  D.  K.  8.  i.  10, 1 1-90.    Af  to  other  bvidkvf, 

BIN*  ;•♦»»',  ^  \^7- 
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Bandbns  ex 
parte  patemd. 


liandlius  ex 
j>arte  matenid. 


to  the  tlireo  ancestors  of  his  own  mother^  who  are  also  the 
three  ancestors  of  the  owner.  The  aunt's  son  presents  them 
to  two,  and  the  grandaunt's  son  to  one  of  his  three  ancestors. 
These  persons,  therefore,  all  come  within  the  definition  of 
bandktis,  as  being  persons  of  a  different  family,  connected 
by  funeral  oblations,  though  with  different  degrees  of 
religious  merit.  But  the  great-gitinduunt's  son  is  not  a 
bandhu,  because  the  ancestors  to  whom  he  presents  cakes 
are  the  sahulyas  only  of  the  owner.  Following  out  the 
same  principle,  it  will  be  seen  that  the  grandsons  by  the 
female  line  of  the  uncle  and  the  grauduucle,  of  the  brother 
and  the  nephew,  are  all  bandhua.  But  the  son  of  the 
gmndnephew's  daughter  is  not  a  bandhu.  Similarly  in  tlie 
descending  line,  the  sons  of  the  ownoi*'s  daughter,  grand- 
daughter, and  great-granddaughter  are  bandhun,  us  they 
all  present  cakes  to  himself.  But  the  offerings  made  by 
the  son  of  his  groat-groat-gi*anddaughtor  do  not  roach  as 
fai'  as  the  owner,  and  thorofore  he  is  not  a  bandhu.  It  will 
be  observed  that  the  above  pedigree  always  stops  with  the 
sou  of  the  female  relation.  The  reason  of  this  will  bo  seen 
on  referring  to  the  smaller  pedigree  in  the  same  sheet. 
The  grandson  of  the  ownei*'s  daughter  will  present  cakes  to 
his  own  paternal  ancestors,  that  is  to  the  ownei*'s  grandson, 
and  to  X.  and  Y.,  and  also  to  his  own  maternal  ancestors, 
that  is  to  B.,  C,  and  D.  But  none  of  these  are  persons  to 
whom  the  owner  is  bound  to  make  oblations,  and  five  of 
thoni  are  complete  strangers  to  him.  And  so,  of  course,  it 
is  in  every  other  similar  ciise. 

§  429.  The  bandhus  ex  parte  rnaterntl  will  be  found  in  the 
next  podigi'oe.  Tliey  differ  from  those  just  described  in 
being  connected  with  the  owner  through  his  maternal 
ancestors  instead  of  his  paternal  ancestors.  Those  on  the 
left  side  of  the  pedigree  are  the  agnates  of  these  maternal 
ancestors,  while  those  on  the  right  side  are  cognates,  and  aro^ 
therefore,  removed  from  the  owner  by  a  double  descent  in 
the  female  line.  The  explanations  already  given  will  render 
it  unnecessary  to  go  through  the  table  in  detail.  The  owner' 
is  bound  to  olfcr  cakes  to  his  own  maternal  gnmdfathcr, 
great-grandfather,  and  great-great-grandfather,  and  thci*c- 


TAIII.K    OP    BANUtlUS. 
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fore  the  other  persons  wlio  make  similar  offerings  to  them, 
or  to  any  of  them^  are  his  bandhus.  All  the  males  iu  the 
table  except  the  great-grandsons  on  the  left  are  such  banMuM, 
Enameration  ia         §  430.  The  letters  D.  B.^  D.  K.  and  M.^  attached  to  the 

steps  in  the  above  pedigrees^  point  out  which  of  the  persons 
there  described  are  specifically  enumerated  by  the  Duya 
Bhaga,  Daya-krahma-sangraha  and  Mitakshara.  It  will  be 
observed  that  very  few  are  set  out  by  Vijnaiieuvara ;  that 
many  unnoticed  by  him  are  named  by  the  Daya  Bhaga^  aud 
still  more  which  are  omitted  by  the  Daya  Bhaga  are  supplied 
by  the  Daya-krahma-sangraha ;  but  that  iu  table  No.  I  many 
are  wholly  passed  over  who  yet  come  within  the  defiuitton 
of  bandhu,  and  are  even  more  nearly  related  than  those  who 
are  expressly  mentioned.  The  daughter's  sou  is  really  only 
a  bandhu,  though  he  is  always  placed  in  a  distinct  category 
on  grounds  which  will  be  stated  hereafter  (§477).  Bui  the 
sons  of  the  granddaughter  and  great-granddaughter  offer 
oblations  direct  to  the  owner  himself^  which  no  other  bandhu 
does  except  the  daughter's  son.  Obviously^  therefore,  they 
should  rank  before  bandhus  who  only  offer  to  the  owuer'a 
ancestors.  So  -the  son  of  the  grandniece  is  omitted^  though 
he  stands  in  exactly  the  same  relation  to  the  son  of  the 
niece^  who  is  included^  as  the  grandnephew  does  to  the 
nephew  (e).  At  one  time  it  was  supposed  that  no  bandhu 
could  be  recognized  who  was  not  expressly  named  in  the 
authorities  which  governed  each  province.  On  this  ground 
the  sistei'^s  sou  (f),  and  the  granduncle's  daughtei^'s  son 
were  rejected  in  Madras  {g) ;  and  the  sons  of  the  gi*and- 
daughter  aud  great-granddaughter  {h),  and  the  son  of  the 
uncle's  daughter  in  Bengal  (i).  But  it  is  now  settled,  after 
an  unusually  full  discussion  of  the  whole  subject^  that  the 
examples  given  iu  the  different  commentaries  are  illustrative 
and  not  exhaustive^  and  that  if  any  one  comes  within  the 


(c)  His  title  baa  recently  been  ufUrmed,  Kashee  Mohun  v.  Baj  Oohind,  %i 
Sutb.  2*29. 

(/)  Seepoa^  §4!K). 

(o)  Kissen  v.  Javallah,  3  Mad.  H.  C.  340. 

(h)  8  W.  IdacN.  81 ;  contra,  8  Ditf  580. 

{i)  Qohindo  t.  Wooinesh,  Satb.  8p.  No.  170,  overruled  by  Ouru  v.  itnand, 
5  15.  L.  U.  16  i  S.  0.  13  Sutb.  (F.  13.)  4\f. 


UNDER    DBNOAL    LAW.  485 

ilcfinition  of  a  handhu,  he  is  entiUed  to  sncceed  as  snch, 
n1  though  he  is  nowhere  specifically  named  (ft). 

§  432.  I  have  now  pointed  out  the  manner  in  which  the 
principle  of  reh'gions  efiicacy  applies  to  the  different  male 
heirs  who  are  recognized  by  Bengal  law.  As  to  the  grounds 
npoii  which  one  heir  is  preferred  to  another,  the  following 
rules  may  be  laid  down. 

1.  Kach  class  of  heirs  takes  before,  and  excludes  the  Prisetplofof 
whole  of,  the  succeeding  class.  "  The  sapindas  are  allowed  P**^*^ 
to  come  in  before  the  sakulyas,  because  undivided  oblations 
are  considered  to  be  of  higher  spiritual  value  than  divided 
ones ;  and  the  Bakalyaa  are  in  their  turn  preferred  to  the 
8amnnodaka$,  because  divided  oblations  are  considered  to 
be  more  valuable  than  Hbations  of  water"  (/). 

2.  The  offering  of  a  cake  to  any  individual  constitutes  a 
superior  claim  to  the  acceptance  of  a  cake  from  him,  or  the 
participation  in  cakes  offered  by  him.  On  this  ground  the 
male  issue,  widow,  and  daughter's  son  rank  above  the  ascend- 
ants, or  the  brothers  who  offer  exactly  the  same  number  of 
cakes  as  the  deceased  (m). 

3.  'Jliose  who  offer  oblations  to  both  paternal  and 
maternal  ancestors  are  superior  to  those  who  offer  only 
to  the  paternal.  Uence  the  preference  of  the  whole  to  the 
half-blood  (n). 

4.  "  Those  who  are  competent  to  offer  funeral  cakes  to 
tlio  paternal  ancestors  of  the  deceased  proprietori  are  invari- 
al)ly  ])reforrcd  to  those  who  are  competent  to  offer  such 
cakos  to  his  maternal  ancestors  only  ;  and  the  reason 
assigned  for  the  distinction  is,  that  the  first  kind  of  cakes  are 
of  superior  religious  eflicacy  in  comparison  to  the  second." 
And  this  rule  extends  so  far  as  to  give  a  preference  to 
one  who  offers  a  smaller  number  of  the  superior  oblations 
over  one  who  offers  a  larger  number  of  the  inferior  sort  (o). 

ik)  flridhari  v.  Bengal  Govtn^nmefUt  IS  M.  I.  A.  ilS|  B.  0.  1  B.  L.  R.  (P.  0.) 
U  ;  8.  C.  10  Sath.  (P.  C.)  82  ;  Amrita  v.  /xUKMnarayan,  S  B.  L.  R.  (P.  B.)  IS  ; 
fS  (^  10  Bath.  (F  B.)  76 ;  Ouru  n.  Anand,  6  B.  L.  R.  16  ;  8. 0. 18  Sath.  (P.  B.) 49. 

(!)  Ver  Mxtt^,  J.,  Ouru  v.  Annnd.b  B.  L.  R.  88  ;  8.  O.  18  SqUl  (F.  B.)  40; 
ii|>provc<l,  flnhind  f .  MoheMh,  16  U.  L  R.  47  ;  8.  0.  28  Sath.  117. 

(rit )  .{  Difc  490.  60.1  ;  IHjz  Bhaga,  xi.  1. 1  8t-40,  48 ;  il  S,  |  1,  S ;  zL  ft,  1 1. 

(*i)  3  Dig.  480,  510 ;  I)my»  Bbmipi,  xi.  6,  f  IS. 

in)  /Vi  littler,  J,  5  B.  L.  H.  80 1  fnpra,  Bot«  (tj  t  Ochind  v.  Mohnk,  16  B. 
L  It  ZTf ;  6.  V.  2^  Suth   117.    8«c  tbia  oftM,  pM^  1 400. 
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5.  ^^  Similarly,  those  who  oifer  larger  numbers  of  cukoa  of 
a  particular  description  are  invariably  preferred  to  thosu 
who  offer  a- less  number  of  cakes  of  the  same  description; 
and  where  the  number  of  such  cakes  is  equal,  those  that  ore 
offered  to  nearer  ancestors  are  always  preferred  to  those 
offered  to  more  distant  ones." 

"  The  same  remarks  are  equally  applicable  to  the  sakulyag 
and  samanodakas*'  (p). 

The  result  of  these  rules  in  Bengal  is,  that  not  only  do 
all  the  haiidhua  come  in  before  any  of  the  Bokulyaa  or 
samanodakaa,  but  that  the  handhus  themselves  are  sifted 
in  and  out  among  the  agnates,  heirs  in  the  female  line  fre- 
quently taking  before  very  near  sapindas  in  the  direct  male 
line,  on  the  principle  of  superior  religious  efficacy  (9).  In 
fact,  if  the  test  of  religious  efficacy  is  once  admitted,  no 
other  arrangement  would  be  logically  possible. 

§  433.  When  we  go  a  stage  back  to  the  Mitakshara,  and 
still  more  to  the  actual  usage  of  those  districts  where  Brah- 
manical  influence  was  less  felt,  the  whole  doctrine  of  reli- 
gious efficacy  seems  to  disappear.  In  the  chapters  which 
treat  of  succession,  the  Daya  Bhaga  and  the  Daya-Krahma- 
Sangraha  appeal  to  that  doctrine  at  every  step,  testing  the 
claims  of  rival  heirs  by  the  numbers  and  nature  of  their 
respective  offerings.  The  Mitakshara  never  once  alludes  to 
such  a  test.  No  doubt  it  refers  to  the  distinction  between 
sapindas  and  samanodakas,  and  status  that  the  former  suc- 
ceed before  the  latter,  and  that  the  former  offer  the  funeral 
cuke,  while  the  latter  offer  libations  of  water  only.  But 
this  distinction  is  stated,  not  as  evidencing  different  degrees 
of  religious  merit,  but  tis  marking  different  degrees  of  pro- 
pinquity. The  claims  of  rival  heirs  are  determined  by  the 
latter  test,  not  by  tho  former.  Persons  who  confer  high  reli- 
gious benefits  are  postponed  to  persons  who  confer  hardly 


(p)  Per  MUter,  J.,  6  B.  L.  R.  30 ;  approved,  15  B.  L.  R.  47;  anttf,  noU  (I) i 
Khettur  v.  PoornOt  15  Suth.  482.  A  poraon  who  offers  ooe  oblation  to  tho  fatlier 
of  the  deceased  owner  is  preferred  to  ouother  who  offers  two  oblutiuDfl  to  the 
graudfather  uud  great-grandfather.  Heuce  the  graudnophew  ranks  before  tbo 
paternal  uncle,  and  the  nephew's  daughter's  son  before  tho  uncle's  dangliior's 
sou.     Daya  Bhaga,  xi.  C,  §  5,  C ;  Prannath  t.  Surrut^  8  Gal.  46U. 

(</)  Daya  Bhaga.  xi.  6  ;  D.  K.  8.  i.  10 ;  3  Dig.  538,  52U.    Soo  po$t,  S  4U5 
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any.  Persons  wlio  confer  none  whatever  are  admitted  as 
Jicirs,  for  no  otlier  reason  than  that  of  aflRnity. 

§  43 1.  Throughout  the  Mitakshara  Mr.  Colebrooke  in  van-  Mcmaiog  of 
nbly  translates  the  word  sapinda  by  the  phrase  "  connected  *****" 
by  funeral  oblations/'  and  this  gives  the  appearance  of  a 
continued  reference  by  tlie  anther  to  religions  rites.  But 
theio  is  ovory  reason  to  suppose  that,  in-  using  the  word 
sapinddf  V^ijnnvesvara  was  thinking  of  propinquity,  and  not 
of  religious  offerings.  In  another  part  of  his  work,  which 
has  not  been  translated  (r),  where  he  is  commenting  on  the 
toxt  of  Ynjnavnlkya  (i.  §  5)  which  forbids  a  man  to  marry 
his  ^apinda,  ho  defines  sapindaship  solely  as  a  matter  of 
aflinity,  without  any  reference  to  the  capacity  to  offer  reli- 
gious oblations,  and  so  as  to  include  cases  where  no  such 
rapacity  exists.  He  says,  *' eapinda  rekitionship  arises  Smnlndm  denoiet 
between  two  people  through  their  being  connected  by  par- 
ticles of  the  one  body."  Hence  he  states  that  a  man  is 
tlio  snpinda  of  his  paternal  and  maternal  ancestors,  and  his 
paternjil  and  maternal  uncles  and  aunts.  "  So  also  the  wife 
and  the  husband,  because  they  together  beget  one  body.  In 
like  manner  brothers'  wives  are  sapinda  relations  to  each 
other,  because  they  produce  one  body  (the  son)  with  those 
who  Imvo  sprung  from  one  body."  Ho  then  observes  that 
tliis  principle,  if  carried  to  its  extreme  limits,  would  make 
tlio  wholo  world  akin,  and  proceeds  to  comment  on  the  text 
of  Ynjnnvaikya  (s)  as  follows: — 

"  On  tho  mother's  side,  in  the  mother's  line,  after  the 
nftli,  on    the    father's  side,    in  the  father's  line,  after   the 

seventh  (ancestor),  the  sapinda  relationship  ceases,  and 
therefore  tho  word  tapinday  which  on  account  of  its  etymo- 
logical import  (connected  by  having  in  common  parti- 
cles of  one   body)  (/),  would  apply  to  all  men,   is  restricted 


(i)  It  nill  yyo  found  in  W.  k  B.  174.  It  it  alto  referred  to  by  Mr.  Jntiioe 
hUttrr,  .UuUa  x  Ukhinarayan,  2  B.  L.  K.  (F.  B.)  88;  8.  O.  10  Both.  (F.  B.) 
7r» ;  an'l  hy  Mr.  Juntiro  West,  Vijinranaam  ▼.  LaliMhuman,  8  Bom.  H.  O.  (O.  O. 
.)  )  2^.2,  an«l  hy  Mentrovp^  C.  J.,  in  Ixillubhai  v.  Mankuvurbai,  S  Bora.  488. 

(<)  Vajnavnikyn,  i.  (  52,  68,  **  A  mtn  thoald  marry  a  wife  wbo  it  not  bit 
snjjimffi,  one  who  is  further  removed  from  bim  tbao  Sve  dofreee  o«  Um  fide  of 
thi'  moth'T,  and  ncvc.n  ilrgrc«m  on  the  tide  of  the  fatber." 

(0  ^'t/>iri'f<t  is  compounded  from  M  for  mmana,  like,  equal  or  the  ime,  and 
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in  its  signification ;  and  thus  the  six  ascendants,  beginning 
with  the  father,  and  the  six  descendants,  beginning  with 
the  son,  and  one's-self  (counted)  as  the  seventh  (in  each  case), 
are  aapinda  relations.  In  case  of  a  division  of  the  line  also, 
one  ought  to  count  up  to  the  seventh  (ancestor),  including 
him  with  whom  the  division  begins  (e.  </.,  two  collaterals,  A. 
and  B.,  are  sapindas,  if  the  common  ancestor  is  not  farther 
removed  from  either  of  them  than  six  degrees),  and  thus 
must  the  counting  of  the  sapinda  relationship  be  made  in 
every  case''  (w). 

§  435.  It  will  be  remarked  that  in  this  passage  the  author 
does  not  notice  the  distinction  between  those  who  offer 
undivided  oblations,  and  those  who  offer  divided  oblations. 
Nor  does  he  in  the  corresponding  part  of  his  treatise  on 

Inheritance  (v),  where  he  divides  the  Ootraja,  or  Qentiles, 
into  two  classes  only — those  connected  by  funeral  oblations 
of  food,  extending  to  seven  degrees,  and  those  connected 
by  libations  of  water,  extending  to  the  fourteenth  degpree, 
or  even  further. 

From  this  passage  Messrs.  West  and  Biihler  draw  the 
conclusions  that,  "  1,  Vijnaneavara  supposes  the  sapinda 
relationship  to  be  based,  not  on  the  presentation  of  funeral 
oblations,  but  on  descent  from  a  common  ancestor,  and,  in 
the  case  of  females,  also  on  marriage  with  descendants  from 
a  common  ancestor ;  2,  That  all  blood-relations  within  six 
degrees,  together  with  the  wives  of  the  males  amongst 
them,  are  sapinda  relations  to  each  other  (u')."  And  with 
reference  to  his  definition  of  handhu  (Mitakshara,  ii.  5,  §  S), 
they  say,  "It  would  soem  that  Vijnanesvara  interpreted 
Yajnavalkya* 8  term  handhu  as  meaning  relations,  within  the 


ptntia,  ball  or  lump.  As  applied  to  fuiieml  rilci  the  pinda  is  the  baU  or  lainp 
Into  which  thtf  funeral  cake  woa  made  up.  I  am  informed  by  very  high  Baneknt 
uuthoritioii  thut  the  upplicatioii  of  the  word  aaitinda  iu  the  text  ia  poonliar  to 
Vijnancsi*ara. 

(ti)  It  is  no  doubt  iu  reference  to  this  pasaase  that  the  Samakara  Ifmynklui, 
in  a  poaaage  cited  in  Lalluhhai  v.  i/aiil'itt^i^t,  2  Bom.  425,  says  **  llaDoo 
Vijnanesvara  and  othera  abandoned  the  theory  of  connexion  through  the  riiM 
ball  offering,  and  accepted  the  theory  of  transmiaaion  of  conatitoent  atoma." 

(v)  Mitakahara,  iL  5. 

(w)  W.  A  B.  176.  Bee  too  Dattaka  Mimamaa,  vi.  f  10,  S2,  where  the  rohUion 
of  sapinda  in  tuid  to  reat  on  two  grounda,  conaanguiuity  luid  the  (^eriog  uf 
funeral  obhitioua. 
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sixth  degree  who  belong  to  a  different  family;"  or  at  least 
that  all  such  persons  who  come  under  the  term  sapinda, 
according  to  the  definition  given  in  the  Acharakanda,  are 
included  in  the  term  bandhu  {x)," 

§  436.  This  preference  of  consanguinity,  or  family  rela-  AgnAtM  ttclvd« 
tionship,  to  eflRcacy  of  religious  offerings,  is  further  shown  by  «^^^* 
the  rule  laid  down  in  the  Mitakshara,  and  the  works  which 
follow  its  authority,  according  to  which  the  bandhus,  or  re- 
lations through  a  female,  never  take  until  the  direct  male 
line,  down  to  and  including  the  last  samanodaka,  has  been 
exhausted  (y).     A  stronger  instance  than  this  could  not  be 
imagined,  since,  as  has  been  already  shown,  many  of  the 
bandhua  are  not  only  aapindas,  but  very  close  saptftdaa, 
while  the  fourteenth  from  a  common  ancestor  is  scarcely  a 
relation  at  all,  and  certainly  possesses  religious  efficacy  of 
the  most  attenuated  character.     And  so,  whether  the  Mitak- 
shara  agrees  with  the  Daya  Bhaga,  or  disagrees  with  it,  the 
reasons  offered  always  show  that  the  governing  idea  in  the 
author's  mind  was  that  propinquity,  not  religions  merit,  ProplaqviU,  sol 
wn.R  the  test  of   heirship.     For  instance,  Jimuta   Vahana  tJ^Mbtinkip. 
prefers  the  father  to  the  mother,  because  he  presents  two 
oblations  in  which  the  deceased  son  participates,  while  the 
mother  presents  none  («).     Vijnanesvara  takes  exactly  the 
opposite  view,  on  the  ground  that,  "  since  her  propinquity 

is  greatest,  it  is  fit  that  she  should  take  the  estate  in  the 
first  instance,  conformably  with  the  text  '  to  the  nearest 
snpinda  the  inheritance  next  belongs.' ''  And  he  goes  on 
to  say,  "  Nor  is  the  claim  in  virtue  of  propinquity  restricted 
to  ifajnndatf,  but,  on  the  contrary,  it  appears  from  this  very 
text  that  the  rule  of  propinquity  is  effectual,  without  any 
exception,  in  the  case  of  samanodakas,  as  well  as  other 
relatives,  when  they  appear  to  have  a  claim  to  the  ancces* 


(r)  W.  A  B.  Ml. 

(y)  Nirmdft,  xiu.  f  51 1  IliUkihart,  il  5  Mid  Sj  Vivaa»  CblnUnMii,  197— 09 1 
V  May.,  iv.  8.  §  22;  Rufeheputt^  w.  Majuni^r,  S  II.  I.  A.  l9Si  SrimmU  Dihmk 
V.  Rnrty  fCoon/f,  4  M .  I.  A.  Mi  8.  0.  7 Both.  (P.  O.)  44 ;  Bkyak  Ram  w.  Bh^ 
Ihnr,  i.')  M.  I  A.  37^  ;  8.  O.  14  Soih.  (P.  O.)  1 ;  Thahwr  Jm^nmik  v.  OomH  qf 
llnrfit,  2  I.  A.  lf» ;  8. C.  8S Sath.  409.  BMalMesMtb iheN.  W. P^eiU4faiib« 
UH  c%Me,  in  tho  Ooart  Mow,  6  B.  L.  B.  419  {  8.  0.  14  BsUl  117 1  W.  4  B.  171. 

<r)  Diiym  BhAgs,  li.  9,  §  9. 
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.  sion'^  (a).  So  he  agrees  with  Jimuta  Vahana  in  preferring 
the  whole  blood,  among  brothers,  to  the  half.  But  be  rests 
his  preference  on  the  same  text  ^'  to  the  nearest  aapinda, 
&c./*  Baying,  very  truly,  that  **  those  of  the  half-blood  ara 
remote  through  the  difference  of  mothers ;"  while  the  Daya 
Bhaga  grounds  it  on 'the  religious  principle,  that  the  brother 
of  the  whole-blood  offers  twice  as  many  oblations  in  which 
the  deceased  participates,  as  the  brother  of  the  half-blood  (b). 
So  the  right  of  a  daughter  to  succeed,  is  rested  by  Jimuta 
Vahana  upon  the  funeral  oblations  which  may  be  hoped  for 
from  her  son,  and  the  exclusion  of  widowed,  or  barren,  or 
sonless  daughters,  is  the  natural  result  (e).  The  Mitak- 
shara  follows  Vrihaspati  in  basing  her  claim  npon  simple 
consanguinity.  *'  As  a  son,  so  does  the  daughter  of  a  man 
proceed  from  his  several  limbs.  How  then  should  any  other 
person  take  her  father's  wealth  V*  And  he  excludes  neither 
the  widowed  nor  the  barren  daughter,  but  prefers  one  to 
another,  according  as  she  is  unmarried  or  married,  poor  or 
rich ;  tliat  is,  according  as  she  has  the  best  natural  claim  to 
be  provided  for((i). 
Baudhuj.  §  437.  When  we  come  to  the  "enumeration  of  bandhu$,  in 

Mitakshara,  ii.  6,  it  appears  pretty  clear  that  they  do  not 

depend  upon  any  such  principle  of  community  in  religious 

offerings,  as  is  supposed  to  be  laid  down  in  the  definition  at 

Bandhus  do  not  Mitakshara,  ii.  5,  §  8  (e).     It  is  said,  "  Cognates  are  of  three 

reli^'ous  merit,    kinds;  related  to  the  person  himself,  to  his  father,  or  to  his 

mother,  as  is  declared  by  the  following  text : — '  The  sons  of 
his  own  father's  sister,  the  sons  of  his  own  mothei'^a  sister^ 
and  the  sons  of  his  maternal  uncle,  must  be  considered  as 
his  own  cognate  kindred.  The  sons  of  his  father's  paternal 
aunt,  the  sons  of  his  father's  maternal  aunt,  and  the  sons  of 
his  father's  maternal  uncle,  must  be  deemed  his  father's 
cognate  kindred.  The  sons  of  his  mother's  paternal  aunt, 
the  sons  of  his  mother's  maternal  aunt,  and  the  sous  of  his 


(a)  MitakBhara,  ii.  8,  §  8,  4. 

(b)  MiUkabara,  ii.  4,  §  6  ;  Daya  Bhaga,  xi.  5,  §  12. 

(c)  Daya  Bbaga,  xi.  2,  §  1—3,  17- 

(d)  Mitukabara,  ii.  2,  §  d— 4;  Virunit.,  p.  176,  §  1. 
<e)  See  anU»  f  4^>  '^^ 
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motliei-'s  maternal  ancles^  mnsfc  be  reckoned  Iiis  mother's 
cognate  kindred  (/).  Here,  by  reason  of  near  affinity,  the 
cognate  kindred  of  the  deceased  liimself  are  his  snccessora 
in  the  first  instance;  on  failure  of  them,  his  father's  cognate 
kindred,  or,  if  there  be  none,  his  mother's  cognate  kindred. 
'J'his  must  be  understood  to  be  the  order  of  succession  here 
intended."  Now,  if  we  look  back  to  the  pedigrees  already 
given  (§  §  428, 429),  we  shall  find  that  the  sons  of  the  father's 
sister,  and  the  sons  of  the  father's  paternal  aunt,  come  in 
among  the  bnndlius  ex  parte  paiernd  of  the  Bengal  scheme, 
and  are  indicated  by  the  letter  M.  So,  the  sons  of  his 
mother's  sister,  and  of  his  maternal  uncle,  and  of  his  mother's 
paternal  aunt,  come  in  among  hhebandhi$9  ex  parte  matemd, 
and  are  similarly  indicated.  The  others  named  by  the  Mitak- 
shara  do  not  occur  in  those  lists,  and  are  nowhere  referred 
to  by  any  Bengal  authority.  The  accompanying  diagrams 
will  show  that  they  could  not  possibly  be  brought  within 

A. 


f 1 -^  Gognaiet 

pftU»rnal  father*!  ffttber's  mUenftl  throogh  foiher'f 

X.  ffrandinother.  materoal  aunt.  ooole.  motliar. 

mother      =        father.  too  (M.).  too  (IL). 

Owifss. 

any  system  which  depends  on  religioua  merit.  Here  ik 
will  bo  seen  that  the  sons  of  the  father's  maternal  aunt,  and 
of  the  father's  maternal  uncle,  that  is  the  father's  cognate 
kindred  on  his  mother's  side,  are  only  connected  with  the 
owner  through  his  paternal  grandmother.  Now,  neither 
of  these  persons  presents  offerings  to  any  one  to  whom  the 
owner  presents  them.  Their  offerings  are  presented  to  A. 
and  his  ancestors.  Those  of  the  owner  are  presented  to  his 
father's  Line,  and  to  his  mother's  line,  that  is,  the  line  of  X. 
ig).     Consequently,  their  offerings  are  neither  shared  in 


(/)  Thit  if  the  correct  traasUtion  of  the  text  See  S  W.  MaeN.  96 1  Snriti 
Chandrika,  xi.  6,  $  Hi  Amrita  w.  Lakhinarayan^  f  B.  L.  R.  (F.  B.)  S7  |  8.  O. 
10  Sath.  (F.  B.)  70.  In  Mr.  Colebrooke'i  traoalalioB  the  llrit  olaiiie  obriooaly 
if  incorrectly  given. 

ig)  Thif  if  not  only  clear  on  principle  (§  4S6).  hat  I  have  aeeertained  by  iaqairy 

botn  in  Bengal  and  Madrae,  that  a  nan  Is  ander  no 


from  very  learned  native* „ , - 

obligmtion  to  prewint  any  offeringi  to  hie  graadmoiber'i  aaoetiort.    8m  to» 
i«gaonatha,  S  Dig.  COS. 
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OogD&tM 

throQgh 
mother'! 


by  the  owner^  nor  do  they  operate  in  discharge  of  any  daiy 
whioh  he  is  bound  to  perform.  Similarly,  the  sons  of  the 
mother's  maternal  uncle  and   aunt,  that  is  the  mother^! 


A. 


X.  =  iiiai6nial 
grmndmotlier. 

T.  =  mother. 

OWVBB. 


mother*!  maternal 
unele. 


•on 


(M.J 


mother**  naUnud 
Mint. 


I 


(M.). 


cognate  kindred,  on  her  mother's  side,  are  only  oonneoted 
witli  the  owner  through  his  maternal  grandmother.  The 
same  observation  as  before  applies  to  them.  Their  offerings 
are  presented  to  A.  and  his  line.  Those  of  the  owner  are 
presented  to  the  lines  of  Y.  an4  X.,  that  is,  to  his  own  male 
ancestors,  and  those  of  his  mother.  Here  again  there  is  no 
conceivable  community  of  religions  benefit.  On  the  otlier 
hand,  when  we  apply  'Hhe  reason  of  near  aflBnity/'  on 
which  Vijnaneavara  himself  bases  the  heirship,  the  whole 
thing  is  as  simple  as  possible.  The  first  of  the  three  filnsiee 
contains  the  owner's  first  cousins ;  the  seoond  contains  his 
father's  first  cousins,  and  the  third  contains  his  mother^a 
first  cousins.  All  of  these  are  postponed  to  the  9amanO' 
dakaa,  because  they  are  connected  through  a  female^  and 
are  therefore  members  of  a  different  family  from  that  of  the 
owner.  But  when  they  are  admitted,  they  are  brought  in 
upon  natural  principles  (&).  No  other  explanation  can  be 
required,  except  by  those  who  persist  in  distorting  the  plain 
meaning  of  the  Mitakshara,  in  order  to  find  in  it  something 
which  never  was  there.  The  Bombay  authorities  even  go 
farther  than  the  letter  of  the  Mitakshara,  as  they  indnde 
under  the  term  bandhu  females  such  as  the  daughters  of  m 
brother  or  of  a  sister,  who  can  make  no  offerings  at  all  (•)• 


{h)  Tlio  Vinuniirodaja  (p.  800,  §5)  disUnotly  itatet  that  the 
kk  ID  the  above  order  **  by  reason  of  greater  propinqnity." 

(t)  W. & B.  178^  188.   Seepoit,i60l.    IbavereUlnedthewboleof  thei 
ing  in  tbe  preceding  paragraph!,  which  were  written  at  a  time  wheM  1 1 
aware  that  the  doctrine  which  they  advocate  had  been  the  enbjeet  of  est 
decision.    The  principle  that  succession  under  the  Mitakshara  law  depeajb  una 

SropinquitT  and  not  upon  roligious  eiBcaoy  has  now,  however,  been  esttled  bf^ 
istinct  rulings.   The  rule  was  first  laid  ddwn  in  Bombay  by  the  ease  of  LMtkkmi 
V.  Mankuvarlai,  8  Bom.  888,  affd.  by  the  P.  0.  Luiloo^Jbai  v.  (kumkai,  ?  I.  ▲ 
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§  438.  Let  us  now  go  a  stago  further  back,  and  try  to  find  Bitfly  prfn^pt^ 
out  what  was  the  original  law  as  to  religions  obligations, 
and  how  far  it  was  connected  with  the  right  of  succession. 
I  have  already  suggested  that  the  practice  of  offerings  to  the 
dead  was  connected  with  that  Ancestor  worship,  which  was 
common  to  all  the  leading  Aryan  races  (§  69).  Those  offer- 
ings would  necessarily  bo  made  by  the  direct  male  descend- 
ants of  the  deceased  in  the  order  of  their  nearness.  .The 
character  of  those  offerings,  and  the  strictness  of  the  obliga- 
tion to  make  them,  would  naturally  vary  according  to  the 
remoteness  of  the  offerer  from  the  ancestor.  The  rule,  as 
wo  have  seen  (§  424),  was  in  accordance  with  what  might 
have  been  expected.  The  devolution  of  the  property  would 
naturally  be  in  exactly  the  same  line,  partly  because  the 
wliolo  organization  of  the  family  would  be  broken  up  if  its 
proi)€rty  were  allowed  to  pass  through  females  to  persons  of 
a  dilTorent  family  or  tribe  (k) ;  and  partly  because  the 
direct  males  had  a  double  claim,  as  being  not  only  the 
descendants,  but  the  worshippers  of  the  deceased.  Collateral 
relations  through  females  who  belonged  to  a  different  family, 
with  a  different  line  of  ancestors,  would  be  under  no  obliga* 
tion  to  make  offerings,  and  would  have  no  right  to  inherit. 
Now  this  seems  to  be  exactly  what  is  laid  down  in  the  early 
treatises.  The  obligation  to  offer  cakes,  divided  oblations 
and  libations  of  water,  is  set  out,  and  it  is  also  said  that  the 
inheritance  goes  in  order  to  the  eapindas,  aakulyas,  and 
saviaiwdakas.  Immediately  after  these  it  passes  to  strangers, 
such  as  the  spiritual  preceptor,  the  pupil,  learned  Brahmans, 
or  the  king  (/).  The  only  person  of  a  different  family  who 
is  ever  stated  to  be  under  an  obligation  to  perform  funeral 
rites,  or  to  have  a  right  to  inherit,  is  the  daughter's  son  (m). 


212 ;  B.  C.  5  Rom.  110.  The  same  nile  hat  been  applied  by  the  Higli  Ooart  ol 
l^engal  to  c%Mt^  in  that  Preeidenoy  goveroed  by  the  lliUkabaim  ;  Umaid  t .  Udoi, 
CCiiT  119. 

(k)  Ree  Maine,  Ancient  Imw,  140 1  Poojab  CoBtoma,  11,  IS,  25,  S7,  48t  Bl. 

(/)  Mnnu.  it.  §  18&-lS9t  Apaaiamba,  ti.  14,  §  2-4t  Baodbayaaa.  I.  6, 
11-3;  CautAina,  zxfiit.  §  l4  ;  VaabbU,  ifii.  1 19-«1 ;  Vbhoa,  xriL  f4-16| 
Narada,  liit.  §  51.  The  word  bandhavoM  in  the  last  two  aothoritiaa  li  tfoaa- 
Utod  by  Mr.  Colebrooke  remottfr  IdDfinen,  aad  appewt  to  nler  to  ptnoM  of 
the  game  family. 

(ni)  Mann,  ix.  §  127— IS3,  ISO,  140. 
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Bat  lie  is  always  treated  as  being  in  an  exceptional  poaiiiouj 
Religions  duty  the  reasons  for  which  will  be  discussed  hereafter  (§  477) ;. 
the  mom/ of'^  he  does  not  take  as  a  bandhu,  which  in  strictnees  he 
inheritaooe.         jg^  \^jj^f^  y^ry  {iig{i  ^p  jn  the  line  of  agnates.    It  wonld 

appear  then  that  a  man  did  not  inherit  becanse  he  performed 
funeral  rites,  or  made  religions  offerings.  He  inherited 
because  he  was  the  nearest  of  kin  to  the  deceased,  and  he 
made  religious  offerings  for  exactly  the  same  reason.  la 
the  majority  of  cases  the  heir  to  the  estate  wonld  also  be  m 
person  who  was  bound  to  offer  the  funeral  cake.  Bat  tlie 
mere  fact  of  succession  to  the  estate  would  carry  with  it  the 
obligation  to  perform  all  rites  which  were  needed  for  the 
repose  of  the  deceased,  just  as  it  entailed  the  dnty  of  dit- 
charging  his  debts  (n).  Accordingly,  when  a  pupil  ie  heir, 
he  performs  the  funeral  rites,  and  it  is  stated  generally, 
"  He  who  takes  the  estate  shall  perform  the  obsequies  (o)." 
Accordingly,  Mr.  Colebrooke  says,  "  It  is  not  a  maxim  ci 
the  law  that  he  who  performs  the  obsequies  is  heir,  bnt  that 
he  who  succeeds  to  the  property  must  perform  them  (p)." 
And  in  a  remark  appended  by  him  to  the  case  of  DtMnaram^ 
V.  Ajeet  (9),  he  says,  in  reference  to  the  texts  just  qaoted« 
''  These  passages  do  not  imply  that  the  mere  act  of  oelebrat- 
ing  the  funeral  rites  gives  a  title  to  the'  succession,  bat  that 
the  successor  is  bound  to  the  due  performance  of  the  last 
rites  for  the  person  whose  wealth  has  devolred  on  him." 
This  is  also  the  view  taken  by  Dr.  Mayr  (r).  He  savs,  "  The 
descent  of  the  inheritance  was  not  regulated  by  the  offerings 
to  the  dead,  as  Oans  supposes.  Those  offerings,  and  the 
whole  system  of  ancestor-worship,  date  from  a  period  at 
which  the  idea  of  a  partition  had  not  arisen.  In  later  time% 
however,  when  partition  was  resorted  to,  it  became  necessary 
to  define  who  should  offer  the  funeral  cake,  and  to  whom  it 
should  be  offered.     Naturally  this  duty  fell  upon  those  who 


(n)  The  due  perfommnce  of  taorifioei  wm  one  of  the  three  debto.    lUa«»  v. 
§S6.  86. 

(0)  Vribatpati  Smriti,  8  Dig.  545  ;  Vtthoo.  ib.  646 1  SaUtMMu  «6.  SH ;  CioU^ 
■iflcker,  18  ;  jf>«r  euriam,  Bhyah  Bam  v.  Bhayah  Ugur,  IS  11. 1.  A.  ISSi  S.  0. 
USnth.  r 
J.,  Ouru 

ip)  2  Sti». 


ibatpati  Dmnti,  o  uig.  o«o  ;  vitnoa,  to.  oto  i  oavnmpm,  %q.  ubs  j  ^M9&m 
18  i  V&r  curiam ,  Bhyah  Bam  v.  Bhayah  Ugur,  IS  ll.  1.  A.  SSSt  S.  0. 
<P.  0)  1  i  SmriU  OhaDdrika,  zL  6,  §10.  Dote  (8)i  but  tM  per  ifitter, 
;  V.  Anand,  5  B.  L.  R  88 ;  8.  0. 18  Bath.  (P.  B.)  49. 
}ti».  H.  L.  242.  («)  1  8.  D.  20  (26).  (r)  lad.  Srbneht,  8i 
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look  the  iiilieritance  (a).  In  earlier  times  it  woald  have  been 
impossible  to  mark  oat  any  particalar  individual,  because 
each  succeeding  generation  stood  in  the  relation  of  descend- 
ant to  the  whole  generation  which  preceded  it,  and  not  any 
particular  person  to  any  other  particular  person.  But  when 
wo  find  in  a  text  of  Manu  that  the  great-grandson  must  offer 
the  cake,  we  may  infer  that  this  duty  resulted  from  the  fact 
that  ho  inherited. '' 

§  438a.  The  fact  that  the  line  of  direct  descent  stopped  Graat^miicUoii 
short  at  the  great-grandson,  and  then  ascended,  is  generally  i^ir. 
looked  upon  as  a  crucial  proof  that  the  Hindu  law  of  in- 
heritance was  founded  on  the  principle  of  religious  efficacy. 
The  reason  offered  for  this  by  the  Bengal  lawyers  is,  that 
those  who  are  more  remote  in  descent  present  offerings  of 
less  religious  efficacy.  But  it  seems  to  me  that  the  matter 
is  capable  of  a  very  different  explanation.  When  property 
no  longer  passed  exclusively  by  survivorship,  the  rule  of 
inheritance  would  naturally  be  framed  upon  the  analogy 
of  the  original  system.  The  right  of  succession  would  be 
limited  to  the  same  persons  who  formerly  took  by  survivor- 
ship, but  they  would  take  by  distinct  steps,  instead  of 
simultaneously  as  one  body.  Now,  the  persons  npon  whom 
the  property  fell  by  survivorship  were  the  persons  who  lived 

together  in  the  same  house,  or,  at  all  events,  who  were  so 
closely  connected  as  to  be  under  the  control  of  one  head. 
It  was  almost  impossible  that  a  single  family  conld  ever 
contain  more  than  four  generations  in  direct  descent.  If 
such  were  in  existence,  they  would  probably  have  quitted 
the  family  house.  In  any  case  the  more  remote  would  be 
looked  upon  as  less  nearly  akin  to  the  patriarch  than  his 
own  brothers,  nephews,  or  grandnephews.  These  last  would 
bo  more  closely  united  to  him  in  affection,  and  more  likely 
to  interest  themselves  in  the  performance  of  his  obsequies, 
whore  such  performance  was  considered  a  matter  of  moment. 
It  was  natural,  therefore,  that  the  inheritance  should  be 


(«)  R<M)  CioMstcaker,  ^tSltl  f«q.,  where  bo  points  <mi  thai  all  eerenoniee  in- 
volving Aipctnte  matt  be.  performed  by  the  head  of  the  ftmilj,  who  it  in  poe* 

tcstion  of  tbo  property. 
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FoDJub. 


Suooenion  of 
cognates. 


kept  witiiin  the  family^  first  passing  to  its  lower  eztremityi 
and  then  rising  again.  This  is  really  all  that  Manu  saySj 
'^  For  three  is  the  funeral  cake  ordained.  The  fourth  is  tha 
giver.  But  the  fifth  has  no  concern.  To  the  nearest  after 
him  in  the  third  degree  the  inheritance  belongs"  {I).  In 
the  Punjab^  where^  as  I  have  often  remarked,  the  doctrine 
of  religious  efficacy  is  unknown,  the  line  of  direct  descent 
stops  short  in  the  same  way,  and  those  beyond  the  third 
generation  from  the  common  ancestor  are  considered  to  have 
no  interest  in  the  property  which  entitles  them  to  object  to 
its  alienation  {u).  That  is,  they  are  practically  considco^  to 
be  outside  the  family.  Mr.  McLennan  has  drawn  attentioo 
to  the  early  Irish  law,  which  appears  in  a  somewhat  simihir 
manner  to  have  limited  the  right  of  participation  in  the 
ancestral  property  to  the  fourth  generation  (v). 

§  439.  I  have  no  information  which  would  enable  me  to 
state  whether  the  practice  of  making  offerings  to  maternal 
ancestors  always  existed,  or  whether  it  was  an  innovation, 
springing  from  the  Bralimanical  desire  to  multiply  religions 
ceremonies,  and  from  the  principle  that  ''  wealth  was  pro* 
duced  for  the  sake  of  solemn  sacrifices"  (u?).  If  it  existed 
as  a  ceremonial  usage,  the  absence  of  all  reference  to  it  in 
the  law  writers  shows  that  it  had  no  legal  significance. 
One  thing  is  quite  clear,  that  it  carried  with  it  no  right  to 
inheritance,  since  the  persons  who  presented  such  offerings 
could  never  inherit  under  the  old  system  of  law,  until  the 
extinction  of  the  last  male  in  the  direct  line  of  descent 
Origiu  of  Bengal  (§436).     Tho  Bengal  notion  of  weighing  the  merits  of  an 

offering  made  by  a  cognate  against  an  offering  made  by  an 
agnate,  and  giving  the  inheritance  accordingly,  is  an  absolute 
innovation.  The  theory  arose  from  treating  the  offering  of 
oblations,  and  the  succession  to  tho  estate  as  cause  and  effect, 
instead  of  antecedent  and  consequent.  The  offering  of 
sacrifices  to  tho  deceasod  was  really  a  duty.  It  grew  to  be 
considered  the  evidence  of  a  right.  When  this  idea  became 
fixed,  it  was  readily  applied  to  all  persons  who  presented 


ihuory. 


(t)  Hanu,  ix.  §  187. 
(It)  PuDJab  CuH.,  32.; 


(i*)  McLeDDan,  4/1,  496. 

(w)  Mitakihan,  u.  1,  {  li  See  ante,  $  216. 
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such  ofTcrings,  whatever  might  be  the  reason  for  their 
preseutation.  Those  principles,  which  were  applied  in  test- 
ing the  title  of  persons  who  really  were  heirs,  were  applied 
to  create  a  title  in  persons  who  wore  oat  of  the  line  of  heirs. 
An  agnate  who  presented  three  cakes  to  the  owner  was 
necessarily  nearer  than  an  agnate  who  onljr  presented  one, 
and  was  therefore  a  preferable  heir.  It  came  to  be  assnmed 
that  this  principle  was  not  limited  to  agnates,  but  afForded 
a  means  of  comparison  between  agnates  and  cognates.  The 
application  of  this  principle  is  the  simple  distinction  between 
the  Mitakshara  and  the  Daja  Bhaga.  The  Mitakshara 
recognized  the  difference  between  the  offerings  which  A.  and 
B.  were  bound  to  make  to  X.,  but  it  used  the  difference  in 
order  to  ascertain  which  of  the  two  was  nearer  to  X.  in  a 
direct  line.  The  Daya  Bhaga  considered  the  directness  of 
the  line  as  immaterial,  if  the  difference  between  the  offer- 
ings was  established. 

In  the  Punjab,  and  among  the  Sikhs  and  Jains,  the  rules 
of  descent  appear  to  be  in  the  main  those  of  the  Mitakshara, 
but  the  doctrine  of  religious  efficacy  is  wholly  unknown  (x). 


(r)  Paojftb  Cait ,  1 1 ;  ante^  §  H. 
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CHAPTER  XVII. 

INUBBITANCB. 

Principles  of  Succession  in  case  of  Females. 

Early  ponUon  of       §  440.  Thb  right  of  women  to  possess  and  inherit  the 

family  property  would  necessarily  depend  upon  the  organisa- 
tion of  the  family  to  which  they  belonged.  Among  poly- 
androus  tribes  of  the  promiscHOos  or  Nair  type,  the  head 
and  visible  centre  of  the  family  was  not  the  father^  who  was 
unknown^  nor  the  wife^  who  had  not  began  to  exist,  but  the 
mother  (§  205).  The  homo  was  the  home  of  the  woman  and 
her  children.  There  she  was  visited  by  the  man  who  might 
or  might  not  be  the  father  of  her  children.  His  home  was 
in  the  circle  to  which  his  mother  belonged.  He  inherited 
in  one  family  and  his  children  in  another.  In  Oanara»  where 
this  system  is  maintained  in  its  most  archaio  form,  the  actual 
management  of  the  property,  formerly  was,  and  even  now 
generally  is,  vested  in  females.  In  MiUabar  the  manager  is 
always  the  eldest  male  of  the  family,  though  succession  is 
traced  through  females  (a).  Exactly  the  reverse  would  take 
place  in  the  ordinary  undivided  family  of  the  Aryan  type. 
The  whole  property  would  vest  in  the  males,  and  bo 
managed  by  tlio  head  of  the  family  for  the  time  being.  The 
women  would  bo  more  depondouts  upon  their  husbands  and 
fathors.  So  long  as  there  were  any  males  in  the  faimily,  no 
woman  could  possibly  setup  a  claim  to  inherit.  It  is  to  this 
{)oriod  that  tho  texts  must  bo  referred  which  represent  women 
as  absolutely  without  indopeudont  rights.    "  Throe  persons. 


(a)  Sbra.  Man.  §  400-401;  MumUi  Chetty  v.  riwifiiaju.  1  Mud.  H.  0.  88Us 
Timmnp^a  t.  Mahalinga,  4  Miul.  II.  0.  28.  tioo  Toulou,  26,  wLoro  ha  giw»  aa 
exactly  Hiinilar  duicriptiou  of  tbo  aucioQt  Curioaf . 
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n  wife,  n  Ron,  and  a  slave^  aro  doclarocl  by  law  to  have  no 

wealUi  exclusively  tlieir  own ;  the  wealth  which  they  may   Woiii«b  origi- 

carii  is  regularly  acquired  for  the  man  to  whom  they  belong"   righu.       ** 

(&).     "The  father  protects  a  woman  in  her  childhood^  the 

husband  during  her  youth,  the  son  in  old  age ;  a  woman 

has   no   right    to   independence"  (c).       Baudhayana    and 

Vnxishta  mention  no  females  in  their  list  of  heirs,  and  the 

former  expressly  states,  on  the  authority  of  a  text  of  the 

Vedns,  that  women  have  no  right  to  inherit  (d).     The  text 

on  which  Baudhayana  relies  may,  it  would  appear,  be  so 

interpreted  as  to  give  no  support  to  his  assertion  (e) ;  bnt,  of 

course,  this  does  not  detract  from  the  weight  to  be  given  to 

his  statement  as  evidence  of  the  then  prevailing  usage.     His 

authority  is  still  so  far  respected,  that  the  schools  of  Bengal 

and  Benares  consider  that  women  can  only  inherit  nnder 

some  express  text  (/).     In  this  respect,  as  it  will  be  seen 

hereafter,  the  western  lawyers  dilTer  (§§  452,  454). 

6  4il.  The  same  causes  which  led  to  the  break  an  of  the  Growtli  of  ibeir 
family  union  would  introduce  women  to  the  possession  of  peUy.  ^^ 
the  family  property.  When  partition  took  place,  the  fund 
out  of  which  the  women  had  been  maintained  would  be  split 
into  fragments.  The  natural  course  would  be,  either  to  give 
an  extra  share  to  any  member  of  the  family  who  would  make 
himself  responsible  for  their  support,  or  to  allot  to  them 
shares  out  of  which  they  could  maintain  themselves.  This 
appears  to  have  been  what  actually  took  place  (</).  Similarly, 
upon  the  death  without  issue  of  a  male  owner  who  was  the 
last  survivor  of  the  coparcenary,  or  who  had  been  separated 
from  the  other  members,  or  whose  property  had  been  self- 
acquired,  it  would  be  more  natural  that  his  property  should 
remain  in  the  possession  of  the  women  of  his  family  for  their 


(6)  Mftoa,  viii.  §  416. 

U)  Baadbftyftna,  ii.  2,  |  27  ;  Mmo,  is.  1 8.  See  Saticha  &  LiobiU,  8  Dig. 484 ; 
Aod  tozt  qaoted  MadbavijA,  §  44 :  Vanida,  |>.  89. 

id)  Baadbaymna,  i.  6. 1 1—3 ;  ii.  S.  I  27 1  Vantbto,  x?iL 

(e)  W.  A  B.  1 7S  ;  Madbaf  iya,  §  44. 

(/)  W.  A  B.  178 :  Day*  Bhaga,  xL  «,  1 11 ;  Smritl  Obudrila,  xi.  6, J  t,  8,  6. 
Viramttrodaya,  pp.  174—197  ;  V€r  Milter^  J.,  Owru  w.  Anand,  6  B.  L.  R.  87 1  8. 
C.  \^  Bath.  (F  B.)  49;  per  Wettrttpn,  0.  J.,  Lallubhai  v.  Mankmvarh^  t 
Bom  418,  428,  i,Vi ;  8.  C  on  appeal,  LuUoobhny  w.  CMiibaij  fxr  eiirwim,  7  I.  A. 
2.11  ;  S.  C.  5  Bom.  110;  Gaun  w.  Rukko,ZAll  46|  Y.  N.  MAadlik,  867,  864. 

(9)  Beoan/«,  §  401,412. 
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support,  than  that  they  should  be  handed  over  with  ihe  pro- 
perty to  distant  members  of  the  family,  who  might  be  nttor 

Only  for  main-    strangers.    In  this  way  their  right  as  heim^  properly  eo 

called,  and  not  merely  as  sharers,  would  arise.  Bat  thafe 
right  would  not  extend  beyond  the  reason  for  it,  via.,  iheir 
claim  to  a  personal  maintenance.  The  old  preforenoe  for 
the  male  line  over  the  female  (§§  436,  438)  would  limit  the 
right,  so  as  to  prevent  the  property  passing  absolutely  out 
of  the  family  into  the  hands  of  male  strangers.  The  woman 
would  not  be  allowed  to  become  a  new  stock  of  daacent,  ao 
as  to  transmit  the  inheritance  to  her  heirs.  This  is  no  donbfe 
the  foundation  of  that  rule  which  is  assumed  in  all  the  works 
on  inheritance,  that  where  a  woman  inherits  to  m  mal^,  his 
heirs  and  not  hers  take  at  her  death  (§  523). 

§  442.  The  women  who  were  the  actual  members  ci  m 
man's  family,  and  as  such  entitled  to  support,  would  always 
stand  to  him  in  the  position  of  daughter,  mother,  wife,  or 
sister,  taking  in  under  these  terms  more  distant  relations  oE 
the  same  class,  such  as  grandmother  and  the  like.  The 
daughter  and  the  mother  appear  to  Lave  been  the  first  to 
obtain  a  recognized  right  to  inherit. 

Right  of  daagh.       Manu  allows  a  daughter  to  inherit  after  her  father.    Bn| 

it  seems  very  doubtful  whether  he  did  not  limit  this  right 
to  the  case  of  the  daughter,  specially  appointed  to  raise  np 
a  son  for  him.  I  have  already  suggested  that  a  daughter 
so  appointed  remained  in  her  father's  family,  so  that  her 
son  was  his  son,  and  not  the  son  of  his  actual  father  (A). 

Naturally  such  a  daughter  would  be  specially  fayonred,  as 
the  descent  of  property  to  her  would  not  take  it  out  of  the 
family.  Now,  the  text  of  Manu  which  states  her  right  of 
inheritance  follows  after  three  texts  which  relate  to  the 
appointed  daughter  solely.  It  then  proceeds,  "  The  son  of 
a  man  is  even  as  himself,  and  as  the  son  such  is  the  danghter 
(thus  appointed).  How  then  (if  he  have  no  son)  can  any 
inherit  his  property  but  a  daughter  who  is  closely  united 
with  his  own  soul  V  (i).    Tho  words  in  brackets  are  the 


ter. 


(h)  8m  unU,  i  72  ;  po4,  §  477. 
(i)  MoQu,  ix.  §  127—180. 
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glosn  o[  Knltukn  Bhntta,  who  evidontly  understood  tho  text 
fw  I  do.  Tlie  samo  view  was  taken  of  it  by  Daraiswara, 
Davnsicamy,  and  Vavarata,  as  stated  by  the  Smriti  Chan- 
dnka(/c).  It  is  remarkable  that  in  the  texts  where  Mann  Appoioted 
states  tho  order  of  succession  to  a  man  who  has  left  no  issne^ 
ho  makes  no  reference  to  a  daughter  as  an  heir  {I).  The 
texts  would  harmonize,  if  we  suppose  that  in  the  former 
passage  ho  was  speaking  only  of  a  daughter  who,  by  virtue 
of  her  special  appointment,  became  his  son,  as  she  is  stated 
to  be  by  VnsiMa  (m) ,  This  also  accords  with  the  position 
given  to  her  by  Narada,  who  places  her  after  the  son,  upon 
the  ground  that  *'  she  continues  the  lineage.  A  son  and  a 
daugliter  equally  continue  the  race  of  their  father**  (n).  This 
could  be  strictly  true  only  of  an  appointed  daughter ;  for  the 
son  of  any  other  daughter  would  be  of  a  different  family 
and  a  dilTorent  name,  like  any  other  bandhu.  But  when  the 
practice  of  making  an  appointed  daughter  became  obsolete 
(§  z"^))  the  daughter  not  appointed  would  naturally  fall  into 
the  same  position,  or  rather  would  retain  the  position  which 
usage  had  made  familiar.  Her  right  would  then  rest  on  the 
siinplo  ground  of  consanguinity.  This  is  the  ground  on 
whicli  it  is  based  by  Vrihaitpati  and  the  Mitakshara :  "  As 
a  son,  so  docs  the  daugliter  of  a  man  proceed  from  his  several 
limbs.  How  then  should  any  other  person  take  her  father's 
wealth  V  (o). 

§  443.  No  distinction  is  to  be  found  in  the  earlier  sages    Groiradtof 
as  to  the  capacity  of  one  daughter  to  inherit  in  preference  letwtm*^ 
t^)   another.        Devnla   says,  "  To    unmarried   daughters   a  ^«lfct«* 
unptinl  portion  must  bo  given  out  of  the  estate  of  the  father  ; 
and  liiq  own   daughter,  lawfully  begotten,   shall  take,  like  a 
son,  tho  estate  of  him  who  leaves  no  male  issue"  (p).     This 
suggests  tho  idea  that  tho   daughter's  right  of  inheritance 
arose  from  the  obligation  to  endow  her.     Hence  Katyayana 
says,  "  Let  the  widow  succeed  to  her  husband's  wealth,  and 
in  default  of  her   tho   daughter    inherits,  iC   unmarried  or 


(M  Smriti  CbanJrikm  si.  2.  §  10.  (0  Mana,  ii.  €  \W,  St7. 

(m)  Ante,  f  72.  (n)  NanuU,  xiiL  f  60. 

(o)  MitAkRhnm,  ii.  2,  §  2. 

(r)  .<  D'tti  ^\.     See  too  YnjnaTtlkjt,  U.  {  U5;  MiUktlumh  ii.  1,  f  S. 
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Bengal  law. 


unprovided"  {q).     Parasara  enlarges  the  rule  as  follows  (r)  : 
''  The  unmarried  daughter  shall  take  the  inheritance  of  the 
deceased^  who  left  no  male  issue^  and  on  failure  of  her  the 
married  daughter."     So  far,  at  all  events,  there  is  no  idea 
of  religious  merit.     The  object  of  the  dowry  is  to  facilitate 
marriage,  and  to  benefit  the  daughter  (a).     Naturally,  the 
daughter  who  is  already  set  up  in  the  world  has  a  claim 
inferior  to  that  of  one  who  has  her  fortune  to  seek.     And 
similarly,  in  a  competition  between  married  daughters,  the 
preference  was  given  to  the  poor  daughter  over  the  rich  one 
(t).    None  of  the  writers  of  the  Benares  school,  except  the 
Smriti   Cliandrika,   absolutely  exclude  any    daughter,   or 
suggest  any  reason  for  her  inheriting  except  the  simple  one 
of  consanguinity  (u).     The  Bengal  writers  for  the  first  time 
introduce  the  idea  of  religious  efficacy.     A  daughter  of 
course  could  offer  no  religious  oblations  herself,  but  her  right 
was  put  upon  the  ground  that  she  produced  sons  who  coold 
present  oblations  (v).     A  reference  to  Manu  will  show,  as 
might  have  been  expected,  that  the  daughter's  son,  whose 
power  of  offering  funeral  cakes  was  considered  to  be  equal 
to  that  of  a  son's  son,  was  the  son  of  the  appointed  daughter 
{w).    Jimuta  Vahana,  however,  laid  down  that  no  daughter 
could  inherit  unless  she  had,  or  was  capable  of  having,  male 
issue,  and  the  natural  result  was  the  exclusion  of  daughters 
who  were  widows,  or  barren,  or  who  appeared  to  have  an 
incapacity  for  bringing  any  but  daughters  into  the  world  («)• 
This  principle  is  also  adopted  by  the  author  of  the  Smriti 
Cliandrika,  who  necessarily  excludes  barren  daughters  (y). 


(9)  Citod  Smriti  Cbandrika,  zi.  2,  §  20 ;  Mitakahara,  ii.  2,  S  2. 

(r)  3  Dig.  490. 

(s)  Sco  VoaiMhta,  cited  Daya  Bha^,  zi.  2»  §  6.  Alio  Tenlon,  12,  noU  S,  wliera 
ho  poiuU  oat,  that  as  tho  dogradation  of  womaa  oonauted  in  her  bi^Dg  a  men 
objoct  of  purohaso,  so  tho  first  step  towards  bar  olovaiion  was  takao,  wuan  Um 
dowry  mado  it  no  longor  uecessury  that  she  should  be  sold. 

(0  Mitakshaiu,  ii.  2,  §  4;  Smriti  Ohaudriks,  xL  2,  S  ^1 S  ▼•  Hay.,  iv.  8. 
§  11»  12;  Viramit,p.  181. 

(u)  Vivada  Chiutamaui,  201,  292:  V.May.,  if.  8,  §  10}  W.  A  B.  IM.  Itt| 
liadhaviya,  §  36;  Varadrajah,  3i;  Viramit,pp.  176—132. 

(v)  See  ver  Mitier^  J.,  Ounga  v.  Shumhhoonatht  22  Sutb.  80S;  p9r  JafS*- 
natha,  3  Dig.  194. 

iw)  Manu,  iz  §  131—140.    See  post,  §  477. 

(z)  Daya  Bliaga.  zi.  2,  §  1—3 ;  D.  K.  IS.  i.  3,  §  5 

(!/)  Smriti  Chaudiika,  zi.  2,  §  10,  21.    ISco  post,  §  474. 
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It  will  bo  soon  that  his  aiithority  in  this  respect  has  not  been 
ivccoptcd  ill  Southern  India  (§  474).  The  mode  in  which 
theso  various  principles  operate  will  be  examined  in  the  next 
chapter^  npon  The  Order  op  Succession  (§  474). 

6  444.  The  mother  is  of  course  not  mentioned  as  an  heir  Rigl>t  of 
by  Baudhayana,  who  excludes  all  women  (z),  nor  by  Apaa- 
iamba,  Oauiama,  or  Vaaishta  ;  Narada  states  her  right  to 
a  share  on  partition  by  the  sons  after  the  death  of  their 
fatlier,  but  does  not  refer  to  her  as  an  heir  (a).  Her  claim, 
however,  and  that  of  the  grandmother,  are  expressly  stated 
by  Manu  (h) :  ''  Of  a  son  dying  childless  (and  leaving  no 
widow)  the  (father  and)  mother  shall  take  the  estate :  and 
the  mother  also  being  dead,  the  paternal  (grandfather  and) 
grandmother  shall  take  the  heritage  (on  failure  of  brothers 
and  nephews) .''  The  gloss  of  KuUuka  as  contained  in 
brackets  marks  the  changes  in  the  law  since  the  time  of 
Manxi.  VxBhnn  also  inserts  the  mother  in  the  list  of  heirs 
next  after  the  father  (e),  and  Yajnavalkya  places  both 
parents  after  the  daughters  (d).  Her  claim  is  also  men- 
tioned by  Vrihaipaii  and  Kcdyayana^  of  whom  the  former 
places  her  after  wife  and  male  issue,  while  the  latter  brings 
her  in  after  male  issue,  father  or  brother  (e). 

As  to  the  ground  of  her  claim,  the  mother  as  well  as  the  tti  origia. 
grandmother  and  great-grandmother,  are  certainly  sapindas, 
as  sharing  with  their  husbands  the  cakes  which  are  offered 
to  them  by  the  male  issue  (/).  But  her  claim,  and  indeed 
that  of  tho  father  too,  is  always  placed  on  the  ground  of 
consanguinity,  and  of  the  merit  she  possesses  in  reference 
to  her  son,  from  having  conceived  and  nurtured  him  in  her 
womb.  And  by  many  commentators  she  is  preferred  to  the 
father,  upon  considerations  derived  from  a  comparison  of 


(?)  Antr,  §  4i0.  (a)  Numdis  liU.  |  IS. 

(6)  Mana,  \x.  §  217;  cf.  f  186,  wboro  Ifann  makes  too  father  and  then  Uio 
brothers  take. 

(c)  Vishna,  xvit.  §  7- 

id)  Yajnavalkya,  iL  f  180. 

(«)  3  Dig.  602,  606. 

(/)  Ant^,  §430.  Snbodhioi  eitendi  tberigbiof  female  eeeeiidavte  to  tho 
tnoihpr  and  grand  mot  bor  of  tbo  patornal  groat-grandfather,  aod  aaye  that  the 
■a mo  analogy  holds  good  among  the  BamanodfohaM,  Miiaklha^^  U.  B,  |  6« 
Cuicbrooko'i  note,  Hhihhmi  ? .  Jfaiiietoar6ai,  S  Boa.  483. 
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the  respective  degrees  in  which  motherland  father  share  in 
the  composition  of  the  son  (g),  while  the  Mitokshara  prefers 
her  on  the  ground  of  greater  propinquity  {h).  When  we 
come  to  Jimuta  Vahana,  however,  we  find  the  reUgions  doo- 
trine  introduced  for  the  first  time.  He  prefers  the  fiiiher 
to  the  mother,  because  the  &ther  offers  oblations  in  which 
the  son  participates ;  and  he  prefers  the  mother,  who  offan 
none,  to  the  brothers,  who  offer  three, ''  because  she  confem 
benefits  on  him  by  the  birth  of  other  sons  who  may  oflFer 
funeral  oblations  in  which  he  will  participated'  (i).  An 
argument  which  obviously  would  never  apply  as  regards 
the  mother  of  an  only  son,  or  of  a  son  whose  brothers  had 
died  before  him  without  leaving  issue. 
Bight  of  §  445.  The  growth  of  a  widoVs  right  of  succession  is 

widow  i  much  more  complicated  than  that  of  mother  or  danghter. 

Originally  of  course  she  shared  in  the  general  incapacity  for 
inheritance  which  affected  all  women.  But  her  right  was 
recognized  later  than  that  of  other  females  who  now  take 
after  her.  Neither  Manu,  Apaatamba,  Vaiishia  nor  Narada 
recognize  her  right  as  heir ;  though  they  do  acknowledge 
that  of  the  daughter  and  mother  (&).  Viihnu,  however* 
assigns  to  her  a  place  after  male  issue  (2).  Yriddha  Mamm^ 
Vrihaspati,  Sancha  and  Lichita  and  Devala  all  make  her 
heir  (m).  So,  of  course,  does  Tajnavalkya  (ft),  who  is  fol- 
lowed by  bis  commentator  Vijnanesvara. 

The  following  account  of  the  manner  in  which  the  rights 

of  a  widow  arose,  is  taken  almost  exclusively  from  Dr. 

Mayr's  dissertation  upon  the  subject  (o). 

its  origin  and  §  446.  From  the  very  earliest  times  the  widow  was  entitled 

growth.  ^  i^Q  maintained  by  her  husband's  heirs.     When  a  brother 


ig)  8  Dig.  604 :  Mitakthara,  u.  8 ;  Smriti  Oliandrika,  li.  8, 1 1 1  Day» 
xi.  4,  §  2  ;  Vivada  Ohintamani,  298. 

(H)  Mitakshara,  ii.  8,  f  8  i  ant9,%  486. 

{%)  Daya  Bhaga,  xl  4,  {  2  ;  D.  K.  8.  i.  6,  f  2. 

(i)  Bee  Manu,  ix.  §  185,  212,  217,  where  KaUuka  inaerto  a  fkM  in  ftnow  ol 
the  widow,  whose  rights  are  not  reeognixod  in  the  origiaaL  Boa  Um  TT|rfiMi- 
tion  of  Mitiikshara,  xi.  1,  §  35. 

(I)  VUhnu,  xvu.  §  4. 

(m)  3  Dig.  458, 478.  474,  478 ;  Katjayana,  Mitokihan  U.  1, 1 0. 

(n)  Yajnavalkya,  ii.  135. 

(o)  Mayr,  179,  et  seq.  Sec  too  per  curiam,  BluLuNanaji  tA  9nnAr&kmL\ll 
Bom.  H.  0.278.  ** 
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died  withoat  issiie^  or  onterod  a  relig^oua  order,  the  other 
hrothors  were  to  divide  his  wealth,  except  the  wife's  separ- 
ate property,  and  to  allow  a  maintenance  to  his  women  for 
life.  But  even  this  maintenance  depended  upon  their  living 
a  life  of  chastity.  If  they  behaved  otherwise,  it  might  be 
resumed  {p).  So  Narada  says  (g),  "when  the  husband  is  Origin  wd 
deceased,  his  kin  are  the  guardians  of  his  childless  widow  ;  widow'trighu. 
in  disposing  of  her,  and  in  the  care  of  her,  as  well  as  in  her 
maintenance,  they  have  full  power.''  Even  as  against  the 
king,  when  he  took  by  escheat,  the  widow  did  not  inherit, 
but  he  was  bound  to  give  a  maintenance  to  the  women  of 
such  persons  (r).  These  passages  of  Narada  are  of  special 
importance,  because,  as  his  work  was  professedly  based  upon 
Manu,  they  show  that  nothing  in  Manu  was  then  understood 
as  countenancing  the  right  of  a  widow  to  inherit. 

§  4  i7.  The  next  step  would  naturally  be  tliat  the  amount 
necessary  for  the  maintenance  should  be  set  apart  for  it,  and 
left  at  her  own  disposal.  In  the  case  of  an  escheat  the  text 
of  Katyayana  cited  above  seems  to  indicate  that  this  was 
done.  And  the  same  course  was  adopted  in  case  of  a  parti- 
tion (.<r).  Where  the  property  was  very  small  in  amonnt,  the 
whole  would  often  be  handed  over  to  the  widow.  And  so 
SriJcara  and  others  were  of  opinion  that  a  widow's  right  of 
succession  was  limited  to  the  case  of  a  small  property  {I). 
No  such  explanation  can  be  given  to  the  texts  of  Yajna* 
valkya  and  others,  which  expressly  state  a  woman's  right  of 
Bucccssion,  since  they  all  put  her  succession  on  exactly  the 
same  footing  as  that  of  sons  (u).  But  the  view  of  Srikara 
and  those  who  thought  with  him,  is  valuable,  from  a  his- 
torical point  of  view,  as  showing  what  the  usage  was,  before 
the  widow's  right  was  firmly   established.     When   it   had 


(l>)  Narmda,  ziii.  §  25,  20.  Viioanecrftni  ezpUioi  thoM  ieito  M  applying  to 
tbo  CMC  of  a  reaniUd  parcener.  Mitakshara.  ii.  1,  §  SO  i  bni,  tn  Mnyr  om^rwm. 
Lis  CAM  had  be«n  provided  for  by  the  preceding  text,  §  24. 

(7)  Narada,  xiii.  S  28.     See  too  Sancha,  8  Dig.  48tt. 

(r)  Narada,  xiii.  ^  62  ;  Katyayana,  cited  Mitakaham,  ii.  1,  f  27  t  YijnMan- 
vara  romarks  npon  these  piwaagea  that  the  words  nted  for  women.  "  siri"  and 
"  yoshit,"  apply  to  concubines,  which,  as  Mayr  remarin  (184),  M  opponnd  to 
inoamerable  pamHtf^es. 

(«)  Ante,  §  401. 

(0  Mitaktbara,  ii.  1, 1  31.   80  among  the  Rnilei  ehioff,  Poajab  OattoflM,  IS. 

<*«)  MiUksham,  ii.  1,)  30|  Daya  Bluga,  li  1, 1 6. 
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once  become  customary  to  hand  over  the  whole  of  a  small 
property  to  a  widow^  the  decision  whether  a  property  was 
sufficiently  small  would  become  difficult  and  inYidious.  The 
more  wealthy  the  husband  had  been^  the  larger  would  be  Uie 
scale  of  maintenance  suitable  to  his  widow^  especially  whan 
it  came  to  be  expected  that  she  should  perform  her  hnsbaod's 
Shmdha  and  discharge  the  charities  to  which  he  had  been 
accustomed  (i;).  Where  the  relations  were  themselyes  ade- 
quately provided  for,  there  would  often  be  a  strong  feeUngf 
in  favour  of  leaving  the  whole  property  to  ihe  widow  for  her 
life,  and  this  feeling  would  naturally  exist  among  all  rela- 
tions of  the  husband  other  than  the  next  in  sucoessioiL  Thsj 
might  benefit  by  the  property  in  the  hands  of  a  widowj  while 
they  would  not  do  so  to  the  same  extent  if  it  fell  into  ihe 
hands  of  the  next  male  heir. 

§  448.  The  practice  of  the  niyoga  would  also  help  in  the 
same  direction.  A  passage  of  Oautama  (w)  is  by  some 
translated  so  as  to  indicate  that  a  widow  was  only  eniiUed 
to  succeed  if  she  raised  up  issue  for  hor  husband,  in  which 
case  her  right  would  be  not  personal  but  as  guardian  for  her 
son.  The  author  of  the  Mitaksliara  explains  the  passage, 
not  as  making  the  ^raising  up  of  issue  a  condition  preoadeni 
to  inheritance,  but  as  offering  her  an  alternative.  In  either 
view  it  is  clear  that  she  had  the  alternative.  The  male 
relations  would  have  a  strong  interest  in  inducing  the  widow 
to  refi'ain  from  exercising  her  right,  and  she  would  have  a 
specially  strong  interest  in  availing  herself  of  it,  if  she  afc 
once  became  the  manager  of  the  property.  An  obvious 
compromise  would  be  to  allow  her  to  succeed  at  once  to  a 
life  estate  in  the  property,  provided  she  waived  the  privilege 
of  producing  a  now  and  absolute  owner.  Hence  the  oondi- 
tion  of  chastity  which  the  Brahman  lawyers  engrafted  upon 
her  right  of  succession,  a  condition  which  is  wholly  nnsnp- 
ported  by  the  early  texts  of  the  Vedas  (»). 

§  449.  It  is  impossible  now  to  ascertain  when  the  widow's 
right  of  inheritance  was  first  established.     Yajnavalkya  and 


(v)  Vrihaspoti,  3  Dig.  468. 

M  Gautama,  uviu.  §  18,10.    Sec  MiUksbara,  ii.  1,  §  8. 

(«)  Muyr,  181 ;  ante,  §  86. 
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otiicrs  nircndy  roforred  to,  lay  it  down  absolutely ;  but  tlie 
utitlior  of  the  Mitakshara  (y)  still  tlionght  it  necessary  to 
onter  into  an  elaborate  discussion  of  the  whole  subject,  as 
if  it  wore  even  in  his  time  an  open  question.  The  conclu- 
sion he  airives  at' is,  that  the  widow  is  entitled  to  inherit  to 
lior  husband,  if  he  died  separated  and  not  rennited,  and  Widow  !•  heir 
loaving  no  inalo  issue.  And  this  rule  is  now  adopted  oeuer, 
universally,  except  where  the  authority  of  JimxUa  Vahana 
prevails  (z).  The  rule  seems  necessarily  to  follow  from  the 
view  taken  by  the  Mitakshara  of  the  rights  of  undivided 
members.  While  the  husband  lived,  his  wife  had  only  a 
ri^ht  to  be  maintained  by  him  in  a  suitable  manner;  after 
his  death,  his  rights  all  lapse  to  his  surviving  coparceners, 
and  she  can  have  no  higher  right  against  them  than  she 
had  ngainst  her  husband.  The  question  of  heirship  for  the 
first  time  arises  in  case  of  a  divided  member,  as  it  is  only 
in  regard  to  divided  property  that  there  can  be  an  heir, 
pio|>erly  so  called.  In  other  words,  the  widow  can  take 
by  succession  as  heir,  but  cannot  take  by  survivorship  as 
coparcener  (a). 

§  450.  Of  course  the  very  foundation  of  this  reasoning  eimpila 
fails  as  regards  Jimuia  VaJiancL,  for  he  denies  the  premise, 
viz,f  that  all  the  undivided  members  of  the  family  hold  each 
an  unascertained  interest  in  every  part  of  the  whole,  and 
that  at  the  death  of  each  that  interest  passes  to  the  sur- 
vivors. On  the  contrary  he  considers  that  each  has  a  separate 
right  to  an  unascertained  portion  of  the  i^ggregate,  that  is. 


(v)  MWjikfihiini,  ii.  1. 

(:)  Mitnkshai^ii.  l^  §  19.  SOt  ii.  9,  J  4;  SmriU  Chandrilm,  li.  1,  f  M.  SS,  M, 
51 ;  zii.  §  9;  VAradrAjn,  34;  MtidbATiya,  §  34,  3ft,  Miys  notbiny  m  to  dtTittont 
Viramit.,  p.  131,  ch.  iii ;  Kntama  Natchiar  v.  Bajah  of  8hitrtgunga,9  M.  1.  A. 
639;  8.  C.  3  Bath.  (P.  C.)  31  As  to  DetiAret :  2  W.  MacN.  SI ;  Uiranath  w. 
liahoo  Ram  Narayan,  9  B.  L.  R.  3/4  ;  8.  0. 17  Bath.  816 ;  Chmedhry  Chinimmun 
r.  Mtt  Nowluk)ui,  2  I.  A.  303:  B.  C  34  8atb.  366;  Mitbihs  VivmdA  Ohtnt*- 
niMni,  290;  rudmavati  ▼.  Jiaboo  Doolar,  4  M.  I.  A.  3^9,  304 1  8.  O.  7  Snib. 
(P.  C.)  41  ;  Anund^e  v.  Kh^loo,  14  M.  I.  A.  416;  8.  O.  IS  Bath.  69.  Bombaj : 
V.  May.,  IT.  8,  §  6:  Goolab  ▼.  Phooly  1  Bor.  164  [178 J j  Gonnddas  w,  Muha- 
lukuhumre,  ih.,  241  [967 J ;  Afanlrootiwur  ▼.  Bhugoo,  3  Bor.  189  [167]  )  0««t 
Jnithef  T.  Sugnona,  2  Itor.  401  [440]^  W.  h  B.  7/.  116,  13S.  In  tooM  osMt  In 
ilio  T'nnjab  and  amoniir  tb(»  Jains  a  widow  appears  to  saooeed  to  ber  basbaod** 
cftato,  pven  tbough  nndiridod.  Bat  tha  ireoeral  pmotiee  SMiiM  to  follow  Ui« 
MiUkuham  ;  Pniijab  ODitoms,  66 ;  8h§o  Singh  w.  Mt.  Dakha^  6  N.  W.  P.  406. 

{a)  This  rxrliition  of  tbe  widow  does  not  tdw  pbMS  wbm  the  proptrtj  h 
that  of  an  ordinary  mertentile  partaersbip,  and  not  UmI  of  Uk  «Bdi?{M  Hllld» 
family  ;  Rampnithad  t.  Sh^ochum^  10  N.  I.  A.  490.  « 
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tliafc  each  holds  as  a  tenant  in  common^  and  not  as  a  joinfc 
tenant.  That  being  so^  of  conrse^  there  is  no  reason  to 
restrain  the  express  words  of  texts  whioh  state  the  right  of 
a  widow  to  succeed  to  her  husband,  by  limiting  them  to  the 
case  of  a  divided  member.  It  is  therefore  eqnaily  settled  ia 
Bengal^  that  a  widow  succeeds  to  her  husband's  share  when 
he  is  undivided^  just  as  she  would  to  the  entire  property  of 
one  who  held  as  separated  (6).  But  this  does  not  apply  in 
cose  of  the  widow  of  a  son  who  dies  before  his  father^ 
undivided^  and  leaving  no  separate  property  (e) ;  beeauae  in 
Bengal  the  son  is  not  a  co-sharer  with  his  fiitber^  and  there* 
fore  has  no  interest  which  can  pass  to  his  widow. 

§  451.  Even  under  the  Mitakshara,  if  a  man  dies  undi- 
vided^ but  leaving  property^  part  of  which  is  his  self-aoquisi- 
tion,  his  widow  will  succeed  to  that  part^  though  the  rest 
of  his  property  passes  by  survivorship  to  his  copnroeiiers. 
'Iliis  had  been  already  laid  down  by  the  pandits  in  Bombay^ 
and  in  a  case  under  the  Mithila  law,  and  was  finally  aettied 
by  the  Judicial  Committee  in  the  Shivagunga  case  (d). 
And  so  where  the  status  of  division  has  been  established  by 
agreement,  but  no  actual  apportionment  has  taken  place^  or 
wliere  part  has  been  apportioned,  and  not  the  remainderj  in 
either  case  the  widow  inherits  as  the  heir  of  a  divided 
member,  instead  of  being  only  entitled  to  maintenance  (a). 

§  452.  When  the  right  of  a  widow  was  once  established, 
the  Hindu  lawyers  were  at  no  loss  for  reasons  to  show  that 
it  had  always  existed.  According  to  Manu,  upon  concep- 
tion by  a  wife  the  husband  himself  was  born  again  in  her, 
and  became  one  person  with  her  (/).     And  so  VrihoBpaH 


ib)  Daya  Bhaga.  xl  1,  §  26,  SO,  27  s  D.  K.  8.  ii.  2,  1 41 ;  F.  MmN.  S. 
caMi  1  M.  Diff.  816 ;  8  Dig.  476,  486  ;  j>er  }Yeit,  J.,  lakahmmn  v.  atifakk 
hat,  2  Bom.  606. 

(c)  F.MaoN.l. 

(d)  W.  k  B.  81,  1S7 ;  2  W.  MaoN.  92 ;  KtUama  NaUhiar  ▼.  B^tA  qf  AUm- 
gunga,  9  M.  I.  A.  689 ;  8.  G.  2  Suth.  (P.  C.)  81  :  PerioMamy  v.  Ptriammm^  S  I. 
A.  61 ;  8.  C.  1  Mad.  812 ;  followod  Tekait  v.  TiiaUni,  6  I.  A.  166  s  a  0. 4  Otf. 
190. 

(«)  3uransni  v.  SuraneiU,  13  M.  I.  A.  118 :  8.  0. 12  Baili.  (P.  O.)  40 1  Qtdm- 
puthi  V.  GajapiUhi,  ib.,  497 ;  8.  0.  6  B.  L.  K.  203 ;  8.  0.  14  8«tk.  (P.  O.)  Mt 
ante,  §  418 ;  Narayan  v.  Lak»hmi,  8  Mad.  U.  C.  289 :  Point  Ifal  ▼.  Am  Mmtm. 


JiKr,  6  8.  D.  M9  (410) ;  Rsumn  Persad  v.  Mt.  Radha  Mby,  4 11.  1.  A.  W^  UL 
162 !  8. 0.  7  8uth.  (P.  0.)  36 1  Timmi  lUddy  v.  Achamma,  2  lUiL  H.  0.  — 
(/)  Maua,  U.  §  8^  46! 
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f^aysy  ''Of  liiin  whoso  wife  is  not  deceased,  half  the  body^ 

Biirvives.     llow  should  another  take  the  property  while  half 

tlio  body  of  the  owner  lives?  (^).'*     It  is  obvious  that  this 

metaphor  has  the  fault  of  many  other  metaphors.     It  proves 

too  much.     If  the  husband  still  survives,  the  sons  cannot 

inko.     If  the  widow  is  looked  upon  as  the  continuation  of 

her  husbands'  existence,  she  ought  to  take  eveu  before  male 

issue  (h).     Hut  the  widow  had  also  another  ground  of  merit, 

as  ofTering  funeral  oblations  to  her  husband.     In  respect  of 

these  Jimnta  Vahana  points  out  that  she  was  inferior  to  her 

sons,  as  she  only  performed  acts  spiritually  beneficial  to  him 

from  the  dato  of  her  widowhood,  while  they  did  so  from  the 

date  of  tlioir  birth  (t).     In  any  point  of  view  it  will  be  seen 

that  the  merits  of  the  widow  were  purely  personal,  as  between  OnW  taktf  bos* 

herself  and  her  husband.     As  a  mother  she  has  claims  on  ^n^*"  P^perty. 

her  descendants ;  but  as  a  widow  her  claim  for  anything 

beyond  maintenance  is  only  against  her  husband.     Therefore, 

she  can  only  succeed  to  his  property  or  rights,  that  is,  to  the 

profKsrty  which  was  actually  vested  in  him,  either  in  title  or 

in  possession,   at  the  time  of  his  death  (k).     She  must  take   Widow  it  onlj 

at  once  at  his  death,  or   not  at  all.      No  fresh  right  can   "••'*<>  ■■•■*"^» 

accrue  to  her  as  widow  in  consequence  of  the  subsequent 

death  of  somo  one  to  whom  lie  would  have  been  heir  if  he 
had  lived.  Hence,  no  claim  as  heir  can  be  set  up  on  behalf 
of  the  widow  of  a  son  ( I),  or  of  a  grandson  (m),  or  of  a 
daughter's  son  (n),  or  of  a  father  (o),  or  of  a  brother  (/>),  or 


ig)  3  Difc  4r>^-  8ee  Srariti  Chandrikii,  li.  1,  $  A ;  KaUttna  Natchiar  w.  Ri^ak 
of  Shivogimga,  0  M.  I.  A.  610;  8.  C.  S  8uth.  (P.  C.)  81 ;  TamburaUi  Valia  w. 
Vita  Royyan,  1  Mud.  228. 

{h)  S<>c  anU^  §  218,  where  it  if  tafrgf^icd  thai  at  one  time  the  tnotber*i  life 
r*tatp  mnj  have  l>eoo  iiitorpotcd  before  fnll  enjoyraent  by  tbe  eoDS. 

(0  3  Din  4.-,^,  4,'>8  .   Dnya  BhAfr»,  li   1,  §  4S, 

ik)  VirMinit..  p.  l&i.S  13^  p.  1&7.  §  S.  If  bis  title  wm  veetod.  tboafb  hit 
enjnyment  po»tponetl,  iho  will  equally  take.  Reumn  Pertad  ▼.  Radka  Bitbf,  4 
M.  I.  A.  137,  176;  8.  C.  7  8ath.  (P.  G.)  85;  i/tm-ofoondiry  ▼.  AoMMiirM,  1 
Buth.  321. 

(/)  2  W.  MarN.  43,  75,  lOi ;  3  Stro.  H.  L.  283,  884 ;  AyahuUtiti  v.  RajU99en, 
3  8  I)  28  (38) :  Rai  Shnm  RuUubh  ▼.  PrankUhen,  ib..  88  (44) ;  HimulUi  w.  fit 
pHtlo  Monrr,  4  8.  I>.  19  (25) ;  Monee  Mohun  y.  Dhun  Mon^,  8.  D.  of  1858. 910 1 
Wi)  kishorr  x.  HurroMoond^try^  8.  D.  of  1858,  826  ;  Bai  Amrtt  ▼.  Bai  Manik, 
12  noin    U   C.  79 ;  Panjab  Cnatom,  64. 

(m)  Aittbnivow  v.  Rutton,  Bom.  8el.  Rep.  182. 

in)  3  W.  MacN.  47. 

(o)  V^nrnta  r.  Venkummal,  1  Mad.  Dec.  210 1  Vadre9u  w.  Wttppulwri,  Mad. 
Dec  of  1861.  125;  Rnm  Kwmwar  v,  Ummur,  1  Bor.  415  [468]  ;  Hkmbm  y. 
yublUnen,  6  8.  D.  58  (61). 

(r)  2  W    MacN.  78  ;  2  Stm.  H.  L.  881  ;  Ydinj  y.  TafommtU,  Mad.  Dm.  of 
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•of  an  ancle  (q),  or  of  a  cousin  (r).    This  ia  andoubtedlj  the 
law  of  Bengal^  Benares  and  Madras  (9).    Ifc  is  now^  bowever« 

^cept  in  Bom-    settled  that  the  law  in  Bombay  is  different    The  snbjeoi  is 

discussed  by  Messrs.  West  and  Biihlerj  p.  1 78,  and  tiieir 
views  have  been  fully  adopted  by  the  High  Court  of  Bombay 
in  the  case  of  Lallubhai  v.  Mankuvarbai  (i).    The  prooen  of 

Western  Indw.    reasoning  of  the  Western  lawyers  seems  to  be  as  follows. 

They  accept  the  general  principle  that  suocessioa  goes  in 
the  order  of  sapiiidaship,  taking  the  text  of  Manu  (is.  §  187) 
with  the  gloss  of  Kulluka,  so  that  it  runs : — ^^  To  the  neoraii 
eapindaf  male  or  female,  after  him  in  the  third  degree^  tiia 
inheritance  next  belongs/'  Then  they  interpret  sapindosliip 
as  meaning  connection  by  blood,  in  the  manner  explaiiied 
by  Vijnaneavara  (§  484),  which  makes  even  the  wives  of 
brothers  be  sapinda  to  each  other,  because  they  prodoos 
one  body  with  those  who  have  sprung  from  ono  body. 
On  the  same  principle  thoy  make  the  danghter-ia-law  a 
sapinda  (u).  Hence  "  They  prefer  the  aister-in-Uw  to  Um 
sister's  son,  and  to  a  male  cousin,  and  more  distant  mals 
eagotra-sapindas,  the  paternal  uncle's  widow  to  the  sistSTi 
the  maternal  uncle,  and  the  paternal  g^rand  father^s  brodi8r« 
and  they  allow  a  daughter-in-law,  and  a  distant  gotimja- 
sapinda's  widow  to  inherit.''  The  learned  editors  remarli^ 
''  It  is  however  sometimes  impossible  to  bring  the  auUioritias 
which  they  quote  into  harmony  with  their  answers  (v)."  It 
may  be  added,  that  it  is  equally  difficult  to  bring  their  answers 
into  harmony  with  each  other.  I  have  given  up  in  despair 
the  attempt  to  reconcile  the  futwahs  and  rulings  from 
Bombay,  already  cited  in  this  paragraph,  with  those  which 
will  be  found  below  (w).   The  result  of  this  doctrine  is,  "  thst 


1864, 184 ;  PeddamuUu  v.  Appu  Ran,  8  Mad.  H.  0. 117 1  /ymwiM  v. 
S  S.  D.  289  (886). 

{q)  Upendra  ?.   Thanda,  8    B.  L.  B.  (A.  O.  J.)  840;  8.  O.  Smh 
Wopendro  v.  Thanda,  12  Batb.  268;  Oaitri  y.  Bukko,  8  AU.  45. 

(r)  Soorendronath  r.  Mt.  Heeramonee,  18  M.  I.  A.  81 }  8.  O.  1  B^  L.  B.  IP. 
0.)  26 :  8.  0. 10  Sath.  (P.  0.)  86. 

{$)  Per  curiam,  Ltdloobhoy  v.  Ca$$ihai,  7  I.  A.  880 1  8.  O.  6  Bml  US| 
Vitkaldas  ▼.  Jeahubai,  4  Bom.  221. 

(0  2  Bom.  888 ;  a/d  7  I.  A.  212 ;  8.  0.  6  Bom.  110 1  foUowing  sad  -aiMlif 
Lak$hmihai  y.  Jayram,  6  Bom.  H.  C.  (A.  G.  J.)  62}  Vithaldas  ?.  PftlaWf.! 
Bom.  219. 

(It)  W.  A  B.  196.  (v)  W.  A  B.  181, 105—198. 

(to)  Muhalukme4  v.  Kripathookul,  2  Bor.  610  [657]  |  JMm  ?.  ML  Skgs.  A.. 
688  [640]  i  Daee  Umrut  v.  Aim  Koosul,  Morrit,  5. 
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a  widow  in  a  nearer  collatoml  line  has  precedcnco  over  a 
male  in  a  remoter  line  (x).**  This  rule  oF  saccesaion  is  stated 
by  tlio  Bombay  Uigli  Court  to  be  deduced,  or  rather  to  be 
deducible,  from  the  Mitaksbara,  though  they  admit  that  the 
foundation  afforded  for  it  by  that  work  is  slender,  inasmuch 
as  "  no  widow  of  a  collateral  is  expressly  provided  for;  the 
only  wife  of  an  ascendant  expressly  admitted,  is  one  for 
whom  there  is  an  express  text."  Under  the  Mayukha,  accord- 
ing to  Mr.  Justice  West,  such  a  right  "  may  be  called  almost 
shadowy  (y).'*  Yet,  curiously  enough,  in  Southern  India 
such  a  rule  admittedly  does  not  exist,  while  in  Western 
India  its  acceptation  in  practice  is  beyond  doubt.  It  cer- 
tainly seems  to  me  that  this  is  one  of  those  cases  in  which 
usages,  which  sprung  up  without  any  reference  to  the 
Sanskrit  law  books,  are  now  supported  by  torturing  those 
books  Ro  as  to  draw  from  them  conclusions  of  which  their 
authors  had  no  idea(z).  In  the  Punjab,  on  the  other  hand^  Paojab. 
special  family  customs  exist  under  which  widows  are  not 
allowed  even  to  succeed  to  their  husband's  estate,  or  only 
to  a  small  portion  of  it  (a). 

§  453.  The  relations  whom  we  have  been  considering  Skier, 
have  all  had  express  texts  asserting  their  title  as  heirs. 
The  widow  and  mother  are  also  gotraja  tapindas,  both  in 
the  meaning  of  the  Mitakshara,  as  being  connected  with  the 
deceased  owner  by  affinity,  and  in  the  meaning  of  the  Daya 
Khaga,  as  being  connected  with  him  by  fnneral  oblations 
(§  42G).  The  daughter  is  a  sapinda,  though  not  tk  gotraja 
fopinda,  according  to  the  view  of  Vijnanesvara,  and  althongh 
she  neither  presents  nor  participates  in  oblations,  she  is 
fitted  into  the  scheme  of  Jimuta  Vahana  by  her  capacity 
for  producing  a  presenter  of  offerings.  The  sister  stands 
in  a  different  position  from  all  these.  She  has  no  religions 
efficacy  whatever,  as  she  is  in  no  way  connected  with  the 
funeral    offerings   to   her    brother.     She   is   a  sapinda,  as 


(')  Lallubhai  t.  Mankuvarhai^  2  nom.  at  p.  416. 

(i/)  Lalluhkni  v.  Mankuvarhai^  2  Bom.  at  p.  447. 

(f)  Tho  rHry  Conncil  io  affirming  the  decision  in  Lulloohhou  v.  Catihait 
oxprcsffly  roMt  the  right  of  the  widow  "  on  the  ground  of  poeitifo  aooeptanoe 
*nd  u-taBn,'  7  I.  A.  p.  237;  8.  0.  5  Bom.  110. 

{n)  runj;i»)  Customs,  25,  48. 
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regards  affinity^  but  sbe  is  not  a  gotraja  gapinda,  acoording 
to  tLe  Benares  writers^  as  she  passes  into  a  strange  gcira 
immediately  upon  her  marriage.     As  regards  the 

Text.  of  tezts^  the  matter  stands  in  this  way.    The  sister  ia 

to  take  a  share^  either  upon  an  original  partition,  or  after  a 
reunion  (b),  but  this  is  a  different  thing  from  taking  as 
heiress.  A  passage  from  Sancha  and  L%ehiia(c),  "The 
daughter  shall  take  the  female  property,  and  she  alone  is 
heir  to  the  wealth  of  her  mother's  son  who  leaves  no  male 
issue,''  would  certainly  seem  to  be  a  direct  afltonation  of 

Tezfc  rolaiing  to  the  right  of  a  sister  to  succeed  to  her  brother.    Jagamnaika 

explains  the  latter  part  of  the  text  as  referring  to  an 
appointed  daughter.  The  text  itself  is  not  cited  in  any 
commentary  that  I  am  aware  of  as  an  authority  for  her  lighk 
as  an  heir,  even  by  the  Mayukha,  which  admits  thai  righL 
Possibly  it  may  refer  to  siridhanum  which  had  passed  from 
the  mother  to  tlio  sou,  which,  as  will  be  seen  hereafter,  is 
sometimes  the  case  (§  576).  Nanda  Pandita,  and  Balom 
bluUia,  interpret  the  text  of  the  Mitakshara  which  givss 
the  inheritance  to  brethren,  as  including  sisters,  so  thai  the 
brothers  take  first,  and  then  the  sisters  (d).  But  this 
of  succession  is  opposed  to  the  whole  spirit  of  the 
law.  It  is  not  accepted  even  by  the  Mayukha,  which 
the  sister  come  in  after  the  grandmother,  under  a  diffareni 
text  (e),  and  the  interpretation  has  been  rejected  by  the 
Judicial  Committee  (/).  It  may  be  taken,  therefore,  and  ii 
appears  always  to  be  assumed,  that  there  ia  no  text  which 
in  express  terms  asserts  the  right  of  a  sister  to  socceed  to 
her  brother.  In  Bombay,  however,  her  right  is  now  beyond 
dispute.  In  Bengal  and  Benares  it  seems  dear  thai  she 
has  no  right  at  all.  In  Madras  her  right  has  been  recently 
affirmed,  by  a  decision  which  is  certainly  opposed  to  the 


(b)  Manu,  ix.  §  118.  212;  VriLaspati,  8  Dig.  476'|  anU,  {  401 1  po&t,  |  SHL 

(c)  8  Diflf.  187. 

(d)  MitaJubara,  ii.  4,  §  1,  note.  This  interpretation  b  aootptad  bf  CbtBoafciV 
Iligh  Oonrt  at  one  ground  for  admitting  a  sister  to  sneosed,  tiMMfk  $ikgf  St 
not  follow  it  to  its  logical  conclusion  as  fixing  her  poiltioii  fai  tkd Hm  of "  ~ 
Kesaerhai  v.  Valah,  4  Bom.  188,  2(^1. 

(e)  V.  May.,  iv.  8,  §  10 ;  pott,  §  601. 
(/)  Thakoorain  y.  Mohuv,  11  M.  I.  A.  886, 402;  S.'O.  7  Bulk  (P.  a) 
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rntiro  current;  of  iiufcliority  in  Southern  India.  Tliis  will 
render  it  necessary  to  examine  tlio  law  npou  the  subject  at 
proator  leiigtli  than  the  importance  of  the  point  would  seem 
Uy  roqiiiro. 

6  ibi.  The  mode  in  which  the  sister's  title  is  made  out  in  Her  rigbt 

,  •dnttiM  ill 

VVoptorn  India,  appears  to  be  as  foUowa  She  is  considered  Bonlwy. 
a  sfipinddy  as  alrendy  stated,  by  virtue  of  her  affinity  to  her 
brother  (§  452).  S)ie  is  also  considered  a  gotraja  sapinda, 
oil  the  ground  tliat  this  term  is  satisfied  by  her  having  been 
born  ill  lier  brother's  family,  and  that  she  does  not  lose  her 
position  as  a  gotraja  by  being  born  again  in  her  husband's 
gotrn,  upon  her  marriage.  That  being  so,  her  place  among 
the  goirajas  is  determined  by  nearness  of  kin,  and  is  settled 
to  be  between  the  grandmother  and  the  grandfather  (g). 
It  is  probable  that  the  whole  of  this  reasoning  is  a  mere 
contrivance  to  bring  a  succession,  which  was  established  by 
immemorial  usage,  into  apparent  conformity  with  Sanskrit 
law.  The  usage  itself  is  established  beyond  doubt,  and  has 
received  the  sanction  of  the  Privy  Council.  And  half-sisters 
succeed  as  well  as  sisters  of  the  whole  blood,  though  they 
come  in  after  whole  sisters  (h).  Sisters  take  equally  inter 
8P,  without  any  such  preference  for  the  unendowed  over  the 
endowed,  as  exists  in  the  case  of  daughters  (»). 

§  455.  In  Bengal  it  is  equally  clear,  both  on  principle  and  NoiAahtirbi 
authority,  that  the  sister  is  not  an  heir.  She  possesses  no  B^s^ 
spiritual  efficacy,  and  comes  under  the  general  text  of 
Jhmlhnyana  which  excludes  all  females,  without  being 
rescued  from  it  by  any  special  text  in  her  favour  (k).  Jagan- 
natha  says  of  her,  *'  It  is  nowhere  seen  that  sisters  inherit 
the  property  of  their  brothers  (i)."  And  her  exclusion  is 
treated  as  quite  undisputed  by  both  the  MacNaghtens  and 


(9)  V.  May.,  u.  8,  §  18—20;  W.  &  B.  181;  per  Wui,J..  LaUiihhai  ▼. 
jUaukurarhat,  2  Horn.  p.  ^l!i.  WettropPf  C.  J.,  prefein  resting  Mr  rigbt  apon 
lior  aflioity  ns  Mpinda,  even  thoagh  not  a  goiraja,  and  apon  the  eiprm  Mitlio- 
tity  of  Viiba8|mti  end  Nilakantba,  ib.  431. 

(/i)  W.  A  H.  ir>9,  IHl.  185,  196.108,  242;  Vinayekw.  Lumummham.l  Bom. 
II  C.  118;  Affirmed  9  M.  I.  A.  510;  8.  C.  8  8atb.  (P.  C)  41 1  Sakhmrttm  ▼. 
Sttahai,^  Bom.  353  ;  Dhondu^.  Gangabm,  ih.,  800.  Ke$i€rhaiw.  Kal«6,4 
Horn    188,  UW. 

(i)  lihagirthihiii  r.  Bapa^  5  Bom.  SOS. 

{k)  Haya  Rbaffa,  x\.  0.  §  11. 

(')  3  Dig.  617. 
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Nor  under 
Beuarea  law. 

Sistdr  not 
recognised  by 
Benares 
authoriUef. 


Sir  Thomas  Strange  (m).  There  is  also  a  uniform  cnrrenfe 
of  decisions  to  the  same  effect^  extending  from  1816  to  1870 
(n).  In  one  case  Afutwah  was  given  by  the  Pandits  dedar- 
iug  that  a  sister,  though  not  herself  an  hoir,  was  entitled  to 
outer  upon  and  hold  the  estate  in  trust  for  a  son  whom  she 
might  afterwards  produce^  where  such  a  son  would  be  the 
next  heir  (o).  But  this  decision  has  been  expressly  declared 
not  to  be  law,  on  the  well-established  principle  that  a  Hiada 
estate  can  never  be  in  abeyance,  but  must  always  vest  at 
once  in  the  peraon  who  is,  at  the  time  of  descent  caat»  the 
next  heir  (p). 

§  455a.  As  regards  the  provinces  which  follow  the  Mitnk- 
shara,  both  principle  and  authority  seem  also  to  exdade  the 
sister.  She  is  not  named  in  the  line  of  heirs  by  the  Mitak- 
shara  or  the  Yiramitrodaya  (q),  nor  by  the  Smriti  Chandrik% 
the  Madhaviyaor  the  Varadrajah,  none  of  which  even  refen 
to  her,  except  as  being  entitled  to  a  share  upon  partition  or 
after  reunion.  She  cannot  come  in  as  a  gotraja  sapinde 
within  the  meaning  of  Vijnanesvara,  because  tlie  Hindu 
law  never  contemplates  a  female  as  remaining  unmarried 
after  the  period  of  puberty,  and  as  soon  as  she  does  marrjf 
she  passes  into  a  different  goira  (r).  Nor  is  there  any  UaA 
in  her  favour,  which  is  as  much  required  by  the  Benarea 
school  as  by  that  of  Bengal  (§  440).  I  have  aJready  notioad 
the  construction  of  the  text  of  the  Mitakshara,  which  would 
bring  in  the  sister  as  included  in  the  term  brethren.  This 
has  not  been  approved  of  by  the  writers  of  any  school  (§  458). 
Nanda  Pandita  also  proposes  to  bring  in  the  sister  on  another 
principle  as  being  the  daughter  of  the  father  («)•  The 
reasoning  would  bo,  a  man's  own  daughter  succeeds,  as 

{m)  F.  MacN.  4,  7  ;  1  W.  MaoN.  35,  note ;  1  SUa.  U.  L.  14S. 

(n)  2  W.  MooN.  68.  80,  81.  86,  97,98|  Koofiwarm^.  Damoodlmr.  f  8.  P. 
192  (226) ;  BanuaoondrM  r.  Hc^jkrUhto,  Sev.  742 1  Kaim  Pmrtkmd  v.  Bk&ifwkmt 
2  Suth.  180  i  Ainmd  Ohunder  v.  Teetoram,  6  Sath.  216 1  HukkM  v.  ifarfinnil, 
6  B.  L.  B.  Appz.  S7. 

(o)  Karuna  v.  ^at  Chandra,  6  8.  D.  46  (60). 

(p)  KMub  Chunder  v.  Dishnapcrsaud,  B.  D.  of  1800,  U.  SJO|  cmil^  1 4S1 

iq)  Mitakshara,  ii.  5,  §  6,  nolo. 

(rl  Daya  nbaga,  zi.  2,  §  6;  W.  &  B.  ISO.    8m  too  Day»  Blnfi^  sL  Sb  I  Mi 
whero  Jiuiuta  Vuhauu  iiavi  that  Yajuavalkya  uset  the  term  Ocin^fm  lo  tnMs 
females  reUtod  as  sapinduK,  and  Smriti  Clumdrika,  zi,  LalMkain,  ^'^ 
hai,  2  Bum.  43». 

(f)  Mitakshara,  ii.  5,  §  5,  note. 
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bringing  forMi  tlie  danglitor's  son.  It  is  now  Bottled  that 
tlio  sister's  son — that  is,  tlie  son  of  tho  father's  daughter — 
also  sticceeds  (§  490).  Therefore  the  father's  daughter 
herself  should  succeed  as  bringing  him  forth.  The  answer 
would  be,  tliat  a  man's  own  daughter  succeeds,  both  because 
she  is  his  own  offspring,  and  because  she  produces  a  son  who 
is  of  such  importance  to  him,  that  he  is  the  next  male  who 
takes  after  his  own  issue.*  Neither  ground  would  apply  to 
a  sister.  Not  the  first  of  course;  nor  the  second,  because, 
although  tho  sister's  son  is  an  heir,  he  onlj  comes  in  under 
tho  Mitaksliaraas  a  bandhu  after  the  last  of  the  ttatnanodakas. 
Further,  tlio  fact  that  the  sister's  son  is  an  heir  does  not 
involve  any  assumption  that  his  mother  must  have  been  lin 
heir  also.  lie  takes  by  his  own  independent  merit,  not 
through  her(f).  Accordingly  we  find  that  the  son  of  an 
uncle's  daughter  is  an  heir  to  tho  nephew,  though  tlie  uncle's 
daughter  is  not  an  heir  (u) ;  the  son  of  a  brother's  daughter 
is,  but  tho  brother's  daughter  is  not,  an  heir  (v) ;  the  son  of 
a  nephew's  daughter  is,  but  the  nephew's  daughter  is  not, 
an  heir  (w), 

§  450.  Tho  weight  of  authority  seems  also  to  be  against  Adf«rao 
the  sister's  claim.  The  opinions  of  both  the  MacNaghtens,  docWooi. 
of  Mr.  Uolebrooke,  Mr.  Sutherland,  and  Sir  Thomas  Strange, 
were  opposed  to  her  claim ;  and  a  futwah  by  a  Madras  Pandit 
to  the  same  effect  is  cited  by  the  latter  author  {x).  In  1858 
a  case  came  before  the  Madras  Sudder  Court,  in  which  a  sister 
claimed  as  heir  to  her  brother,  relying  on  the  texts  of  Manu 
and  the  authority  of  Nanda  Pandita  and  lialambhatia.  The 
Court  said,  "The  Judges  of  the  Sudder  Udalut,  while  admit- 
ting that  tho  arguments  of  the  special  appellant  have  much 
force,  and  that  the  texts  relative  to  division  after  reunion 
show  that  under  such  circumstances  a  sister  has  a  right  of 


(/)  Sec  pn  Ilollotray,  J.,  Chelikani  v.  Suraneni.  6  Mtid.  U.  O.  988. 

(u)  Guru  T.  Anand,  &  H.  L.  K.  15  ;  S.  C.  18  Sutb.  (F.  B.)  40 1  Ootaien  ▼.  Mt, 
Kifhrnmuniiee,  6  8    D.  77  (90^ 

(r)  <!(>bind  v.  Jiloheth,  15  B.  L.  R.  36 ;  B.  C.  28  Buth.  117;  JogmnnU  v. 
Seetulp^itaud^  Be?.  438. 

(tr)  Ka»hee  Mohun  t.  Rajgohind,%i  Baib.  t99;  RadKa  P§ar0e  ▼.  Docrga 
ifoiu>0,  5  »Suth.  181. 

(r)  1  Stra.  H.  L.  140 ;  2  Bin.  U.  L.  848-348)  F.  MaoN.  i^Z  I  1  W:  '^^* 
35,  n.    Bee  per  Holloway,  J.,  CheHkani  ? .  Suraneni,  8  Mad.  H.  0. 
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SbUr'f  right 


recently  admit- 
ted  in  Madraa. 


inberitancoj  from  which  a  presumption  might  perliapa  ba 
drawn  that  the  spirit  of  the  law  may  possibly  not  have 
originally  contemplated  the  exclusion  which  now  prevails,  ai« 
of  opinion  that  the  law  is  not  only  too  ill  defined  to  admit  of 
such  construction,  in  opposition  to  existing  usage,  bat  most 
even,  if  speaking  more  clearly,  be  regarded  as  obsolete  and 
yirtually  changed,  and  modified  by  practice  prevailing  beyond 
memory,  and  acquiesced  in  by  all  parties  concerned  (y)." 
The  same  claim  was  set  up,  with  the  same  argumeute  and  the 
same  result,  before  the  High  Court  of  Bengal  in  1863,  in  a 
case  governed  by  Mitakshara  law.  The  Court,  after  refer* 
ringtoifann,  ix.,  §187,  217,  Mitakshara,  ii.,  4  and  6,1 
Btra.  H.  L.  146 ;  1  W.  MacN.  35,  and  a  Bengal  case,  proceed 
to  say,  ''  On  the  whole,  then,  we  are  clearly  of  opinion  that 
the  Yayavastha  of  the  Pandit  cannot  be  set  np  soooesafollj 
against  the  text  of  the  Mitakshara,  or  the  general  principlea 
of  Hindu  law,  which  exclude  sistei-s,  or  against  the  marked 
omissiou  from  our  precedents  of  any  decision  in  SaTOOr  of 
such  a  claim,  for  inoro  than  sixty  yuiirs  (z)" 

In  the  Punjab,  among  the  Sikh  Jats,  the  sister  ia  alao 
excluded  by  long-established  and  recorded  usage,  which  was 
affirmed  by  express  decision  in  1870  (a). 

The  title  of  a  sister  was  raised  for  the  first  time  oa 
appeal  to  the  Privy  Council  in  a  case  from  the  North- 
West  Provinces  in  1871,  but  the  Judicial  Oommitteo 
refused  to  enter  upon  the  question  {b) ;  it  was  also  referred 
to,  but  without  any  expression  of  opinion,  by  the  Committee 
in  1876  (c). 

§  457.  On  the  other  hand,  a  sister  ¥ras  for  the  first  timo 
decided  to  be  an  heir  to  hor  brother  in  a  very  recent  case  in 
the  Madras  High  Court  (d).  Property  had  devolved  on  a 
son,  upon  whose  death  it  was  taken  by  his  mother.  She 
alienated  portions  of  it  to  strangers,  and  then  died.     The 


(y)  Chinna$ami§n  v.  Koottoor,  Mad.  Deo.  of  1858,  176. 
(s)  Qunuin  ▼.  Srikant,  Sev.  4G0. 

(a)  Punjab  Custom,  17. 

(b)  J^ooer  Ooolah  r.  Rao  Kurun,  14  H.  I.  A.  176  ;  8.  0. 10  B.  L.  11.  la 

(c)  Vellanki  v.  Venkata  Jtama,  4  I.  A.  1.  8;  S.  0.  1  Had.  174;  &  a 
Bath.  21. 

(4)  Kntti  Avtnuil  v.  Raihtkrittna,  8  ifud.  li.  G.  S& 
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plnintilT^  who  was  one  of  three  sisters^  sued  to  set  aside  the 
alionntioiis.  Hicse  wero  admittedly  invalid  beyond  the 
life  of  the  mother.  The  only  questioni  therefore,  was,  whether 
the  pisier  liad  any  title  wliieh  would  support  her  suit.  The 
Court  held  that  she  had.  They  first  declared  that  she  was 
not  a  snpinda,  setting  aside  the  construction  put  upon  the 
word  "  lirotliron"  by  Balamhhaita.  They  then  proceeded 
to  Ray,  "  Whether  the  sister  is  entitled  to  succeed  as  a  relative 
of  deceased  more  remote  than  a  sapinda  is  another  question. 
Since  the  decision  of  the  Judicial  Committee  in  Oridhari  v. 
The  Government  of  Bengal  (e),  the  High  Court  of  Madras, 
following  that  decision,  and  the  decision  of  the  High  Court 
of  Bengal  in  Avirita  v.  Lakhinarayan  {/),  of  which  the  Judi- 
cial Committee  approved,  have  held  (g)  that  a  sister's  son  is 
entitled  to  succeed  as  a  bandhn,  and  that  the  text  and  com- 
mentary in  chap,  ii.,  sect.  6,  of  the  Mitakshara  do  not  restrict  Mmdrai  Hifh 
the  limit  of  Bandhus  to  the  cognate  kindred  there  mentioned,  ^^^'^  d^oWon 
but  are  to  be  read  as  merely  offering  illustrations  of  the 
degree  of  Handhus  in  their  order  of  succession.  In  sect.  3 
of  chap.  ii.  of  the  Mitakshara,  §  4,  it  is  said,  ''Nor  is  the 
claim  in  virtue  of  propinquity  restricted  to  kinsmen  allied 
by  funeral  oblations,  but  on  the  contrary,  it  appears  from 
this  very  text(/t)  that  the  rule  of  propinquity  is  etfectoal 
without  any  exception  in  the  case  of  (samanodakof)  kindred 
connected  by  oblations  of  water,  as  well  as  other  relations, 
where  they  appear  to  have  a  claim  on  the  succession.'*  And 
it  is  afterwards  said  in  sect.  7,  "  H  there  be  no  relatives  of 
the  deceased,  the  preceptor,  fic,  according  to  the  text  of 
Apastamba,  *  If  there  be  no  male  issue,  the  nearest  kinsman 
inherits,  or  in  default  of  kindred,  the  preceptor.'  "  It  follows 
from  the  above,  not  only  that,  in  regard  to  cognates,  is  there 
no  intention  expressed  in  the  law  or  to  be  inferred  from  it, 
of  limiting  the  right  of  inheritance  to  certain  specified 
relationships  of  that  nature,  but  that,  in  regard  to  other 
relationships  also,  there  is  free  admission  in  the  order  of 


(€)  12  M.  I   A   448:  S.  C.  1  B.  U  R.  (P.  0)44;  8.  0.  10  Bath.  (P.  C.)  SS. 
CO  2  B.  L  R  (F.  B.)  28  ;  8.  C.  10  Suit  (F.  B.)  76. 
Kg)  Chelikani  v.  Suraneni,  6  Mad.  H.  O.  2/8. 
{h)  Maiiu,  is   §  187. 
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saccessionj  prescribed  by  law  for  the  several  olasses;  and 
that  all  relatives,  however  remotoj  must  be  ezhaustedj  before 
the  estate  can  fall  to  persons  who  have  no  connection  with 
the  &mily.  In  this  view  plaintiff  must  be  regarded  as  m 
relative  entitled  to  succeed  on  an  equal  footing  with  lier 
sisters,  who  are  relatives  of  the  same  degree." 
ducnsMd.  §  468.  This  decision  will,  of  course,  settle  the  law  in 

Madras  unless  reversed.  But  as  it  will  not  be  a  binding 
authority  upon  Mitakshara  law  in  other  parts  of  India»  it 
may  be  as  well  to  examine  its  reasoning  more  closely.  The 
three  cases  quoted  have,  of  course,  no  application.  They 
merely  decide  that  male  relations,  who  come  within  the 
definition  of  a  bandhu  in  the  Mitakshara  (f ),  are  not  ezolad- 
ed  from  the  mere  fact  that  they  are  not  speoifically  enu- 
merated in  the  next  section.  But  if  that  definition  meansy 
as  those  cases  held  that  it  did  mean,  a  person  connected  by 
funeral  oblations  with  the  deceased,  then  a  sister  doee  nofe 
Madras  deoiaion  comc  within  the  definition,  not  being  "  connected  by  f nnenJ 
oiaouaaeo.  oblations.^'     It  is  also  to  be  remarked  that  the  enumeration 

in  Mitakshara,  ii.  6,  though  not  exhaustive  as  to  the  indivi- 
duals, includes  none  but  males,  and  is,  therefore,  strong  evi- 
dence that  none  but  males  were  supposed  capable  of  aatiafy- 
ing  the  definition.  And  the  cases  cited  show  that  none  but 
males  could  satisfy  the  definition,  as  there  understood.  The 
judgpnent,  however,  goes  on  to  cite  two  texts  as  showing 
(apparently)  that  other  relatives  who  are  neither  gmUile$  nor 
bandhits  may  inherit  by  virtue  of  mere  propinquity.  In  the 
first  passage  (&),  Vijnanesvara  is  weighing  the  comparative 
merits  of  the  father  and  the  mother,  both  of  whom  are 
gotraja  sapindas.  Ue  decides  in  favour  of  the  latter  on  the 
ground  of  propinquity,  and  proceeds,  in  the  text  cited  by 
the  High  Court,  to  remark  that  this  principle  of  propinquity 
applies  not  only  to  sapindas,  but  to  8amanodaka9,  ''aa  well 
as  other  relatives,  when  they  appear  to  have  a  claim  to  the 
succession."  That  is  to  say,  given  a  rivalry  between  two 
persons,  both  entitled  to  inherit,  the  one  who  is  nearest  in 
blood  shall  take.     The  text  does  not  attempt  to  lay  down 


(t)  Mitakibara,  ii.  6,  §  8.  {k\  If  itakaliMS,  U.  S,  {  S,  4. 
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who  Iiavo  a  claim  to  succession.  On  the  contrary,  it  seems  to 
nssiuno  that  there  may  be  relatives  who  would  not  ''appear 
to  havo  a  claim  to  the  succession.''  It  does  not  define  the 
class  of  lioirs — that,  as  will  be  shown  immediately,  had  been 
done  already — but  lays  down  a  rule  by  which  one  member 
of  the  class  is  to  be  preferred  to  another.  The  word  which 
is  translated  by  Mr.  Colebrooke  ''  as  well  as  other  relatives,'' 
is  simply  adi  appended  to  samanodakoM,  and  means  the 
like,  or  et  cetera  {I).  It  would  be  contrary  to  the  ordinary 
principles  of  construction  to  interpret  such  a  word  as  intro- 
ducing a  completely  different  genus.  The  next  text  proves 
exactly  the  opposite  of  what  it  is  cited  for  by  the  High 
Court.  To  understand  it  we  must  go  back  a  little.  The 
first  seven  sections  of  the  Mitakshara,  cap.  ii.,  are  merely 
a  commentary  on  the  text  of  Yajnavalkya{m),  "The  wife, 
and  the  daughters  also,  both  parents,  brothers  likewise  and 
their  sons,  gentiles,  cognates  (n),  a  pupil  and  a  fellow  n^^^  doddoB 
student ;  on  failure  of  the  first  among  these,  the  next  in  ditoiuMd. 
order  is  indeed  heir  to  the  estate  of  one  who  departed  for 
heaven,  leaving  no  male  issue.  This  rule  extends  to  all 
(persons  and)  classes.'*  This  text  recognises  no  relatives 
coming  after  nephews  who  are  not  either  gentiles  (gotraja) 
or  handhnn.  Sections  1 — 4  treat  of  relations  np  to  and 
including  nephews.  Section  5,  §  1  defines  gotraja,  and  §  3 
defines  handhun.  The  remainder  of  section  5  illustrates 
the  succession  of  gentiles  or  gotraja^.  Section  6  illustrates 
the  succession  of  bnndhu9.  It  is  now  settled  that  these 
illustrations  are  not  exhaustive,  but  that  any  one  who  comes 
within  the  definition  may  inherit  (§  436).  Then  comea 
section  7,  which  treats  of  the  succession  of  those  who  are 
not  relatives  at  all.  It  commences,  "If  there  be  no  relations 
of  the  deceased,  the  preceptor,  or  on  failure  of  him  the 
pupil,  inherits,  by  the  text  of  Apastamba,  'If  there  be  no 
male  issue,  the  nearest  kinsman  inherits,  or  in  default  of 
kindred  the  preceptor,  or,  failing  him,  the  disciple.'"     The 


(0  Boo  an  to  iho  ntA  of  this  adi\  Roroen  ■  FrefAoa  to  Vumdni*. 
(.»)  YajiiAvnlkya.  ii.  S  135;  ciunI  Mitakshan,  U.  1,  {  S. 
(m)  Ijuiidhu,  tec  UolditUckcr,  S6. 
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Court  infers  from  this  '*  tbat  in  regard  to  other  rolatioiiBliips 
also''  (meanings  apparently^  relationships  which  do  nofe  come 
under  the  head  of  cognates)  ''  there  is  free  admittance  to  the 
inheritance  in  the  order  of  succession  prescribed  by  law  for 
the  several  classes^  and  that  all  relatives,  however  remote^ 
must  be  exhausted  before  the  estate  can  fall  to  persona  who 
have  no  connection  with  the  family/'  That  is  to  say,  the 
Court  seems  to  think  that  the  words, ''  If  there  be  no  rehr 
tions  of  the  deceased/'  let  in  a  new  class  of  relations,  wbo 
are  neither  gentiles  nor  cognates,  but  who  are  connected  with 
the  deceased  by  propinquity.  It  would  be  rather  remark- 
able if  a  section  which  is  devoted  to  strangers  ahonld  have 
this  effect,  and  should,  by  a  side  wind  as  it  were,  bring  in 
an  entirely  new  set  of  heirs,  who  are  not  defined,  and  of 
whose  very  existence  there  is  no  previous  hint.  Bnt  the  fact 
is  that  the  word  which  Mr.  Colebrooke  has  translated  ''  refer 
tions"  is  bandhu  (o).  This  makes  everything  consistent. 
Section  5  treats  of  gotrajas.  Section  6  treats  of  bmuDkait. 
Section  7  of  those  who  come  in  when  there  are  no  hanJOim. 
There  is  no  third  class  of  persons  who,  being  neither  gmirajm 
nor  handhu,  are  still  relations.  In  the  passage  of  iljUMfamiOf 
the  word  translated  kinsman  and  kindred  is  9afinda  (p)» 
Apaatamba  does  not  appear  to  recognize  bandkus  at  alL 
Heinhi   of  ^  ^^*  ^^  Certainly  seems  to  me,  with  the  greatest  poaaible 

sister  con-  rcspoct  f  or  the  learned  Judges  of  the  Madras  High  Gonrt^ 

that  their  decision  cannot  be  supported  upon  the  gronnds 
upon  which  they  have  put  it.  Whenever  the  question  arises 
again,  it  will  probably  be  found  that  the  claim  of  the  sister 
can  only  be  made  out,  either  upon  the  principle  on  which 
she  is  let  in  by  Nilahantha  and  his  followers,  that  is  as  a 
sapiuda,  or  by  excluding  from  the  definition  of  bandhn  all 
reference  to  funeral  oblatious,  and  taking  it  simply  as  denot- 
ing persons  connected  by  afiiuity  (§  434).  The  former 
position  has  been  denied  to  her  by  the  Judicial  Committee, 
and  by  the  Madras  High  Court  (jr).    Whatever  may  have 


(o)  Ooldstuckcr,  26. 
(p)  Apauiamha,  ii.  14,  §  2. 

iq)  Thakooruin  t.  Mohun,  11  M.  I.  A.  402;  S.  0.  7  Soth.  (P.  O.)  »  | 
ammo  I  y.  BadakrUlna,  8  Mad.  U.  0.  U3. 
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been  the  original  meaning  of  the  text  of  If  ana  (ix.  §  187)i 
"  To  the  nearest  sapinda  the  inheritance  belongs/'  the  text 
must  now  be  read  with  that  of  Yajnavalkya,  and  the  com- 
mentary of  the  Mitakshara^  which  show  that  sapinda,  as 
opposed  to  bandhu,  means  one  of  the  same  family^  and  not 
a  person  removed  from  it  by  marriage  (§  455a).  On  the 
other  hand^  if  the  idea  of  faneral  offerings  is  ezcladed  from 
tho  definition  of  a  bandhu,  a  sister  would  certainly  oome 
within  it.  But  then  we  should  have  to  consider  the  whole 
framework  of  the  Mitakshara^  as  understood  and  acted  upon 
in  Southern  India  (r)  which  recognizes  no  females  who  are 
not  denoted  by  special  texts.  To  admit  a  sister  as  an  heir 
at  this  time  of  day  appears  to  be  the  very  course,  to  which 
their  Lordships  of  the  Judicial  Committee  say  they  have 
"  an  insuperable  objection/'  viz.,  '^  by  a  decision  founded  on 
a  now  construction  of  the  words  of  the  Mitakshara,  to  ran 
counter  to  that  which  appears  to  them  to  be  the  current  of 
modern  authority"  («). 


(r)  ThcM  qaaUfyinf  words  are  added  with  refereaoe  to  the  tieir  Ukm  of  ibe 
litoral  Utif oaco  of  tho  Mitakthara  bj  the  Hie h  Oouri  of  Bombay  in  LmUmhfuU 
V.  Jl/(i7iXcuvAr6at.  2  Bom.  388 1  ante.  §  46S.  Tbo  Jodgoi  Mom  to  admit  tbat  tbdr 
intorpreUtion  of  the  Mitakibarm  m  either  not  accepted  io  Kadraa,  or  la  ofer- 
rulou  bj  tho  oonntennulinf  aathoritj  of  the  Srariti  Ohaodrika ;  tupro,  S  Bon. 
at  pp.  818,  888 ;  81.  A.  280. 

(«)  supra.  11  M.  I.  A.  408;  A-ooer  Oooiah  ▼.  Rao  Kwru9i,  14  M.  I.  A.  196 1 
8.  C.  10  B.  L.  R.  1 ;  Chotay  v.  Ohunno,  8  I.  A.  88 ;  8.  0. 4  Oal.  7U. 
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INHKBITAMCB. 

Order  of  SuecesMton, 

m 

Imim  §  460.  IsauK. — If  a  man  has  become  divided  from  bis  sons, 

and  Bubsequently  has  one  or  more  sons  born^  he  or  they  take 
his  property  exclusively  (§  896).  If  lie  is  undivided  from 
them^  his  property  posses  to  the  whole  of  his  mala  isana, 
which  term  includes  his  legitimate  sonsi  grandsons^  and  great- 
grandsons  (a).  All  of  these  take  at  once  as  a  single  Leirj 
either  directly  or  by  way  of  representation.  Suppose^  ibr 
instance^  a  man  has  had  three  sons>  and  dies  leaving  his 
eldest  son  A.^  and  B.  the  son  of  A. ;  two  grandsons,  C.^ 
and  G.^  by  his  second  son^  and  three  great-grandsons,  D^j 
D.'^  and  D.',  by  his  third  son ;  A.  takes  for  himself  and  B., 

uktiimul.         C  und  G.^  tuko  for  themselves,  and  D.',  D.',  and  D.'  take 
Moui  J.  ^^^^,  theuisolvos,  und  those  thi*eo  lines  all  take  at  onoe,  and 

not  in  succession  to  each  other.  The  mode  in  which  they 
take  iuUr  ae,  and  the  nature  of  the  interests  which  they  taksj 
have  been  discussed  already  {b).  This  seems  to  be  an  excep* 
tion  to  the  general  rule,  that  among  heirs  of  different  degress, 
the  nearer  always  excludes  the  more  remote  (e).  It  really 
is  no  exception.  It  is  merely  an  illustration  of  the  rule  that 
property,  which  is  held  as  separate  in  one  generation,  always 
becomes  joint  in  the  next  generation  (§  241).  If  it  is  held  by 
a  father  who  is  himself  the  head  of  a  coparcenary,  it  passes 
ut  his  death  to  tlie  whole  coiNurcenary,  and  not  to  any  single 
niombur  i>f  it,  uli  uf  them  having  under  the  Mitakshara  equal 
rights  by  birth.     The  Daya  lihaga  puts  forward  tha 

Right  of  iMu«.     view   f roui  its  religious  aspect.     According  to  i%,  tha 

grandson,  und  groat-grandson,  all  present  religions  offerings 


(u)  BuuJUmiia.  i  &.$  I:  Manu.  is.  §137,  IdSt  MitakakAn,  L  1, 1 SL  ft  H 
§1:  Dnyii  Bhuffa.  ill  I.  §18,11  1.  §  31-SI :  V  May.,  lv.4,{iS-SI|  TfaMli.. 
u  l&l,  §  1 1  :  Vi«aJa  ChiuUm4Qi,  295 ;  }ier  curiam,  JCalftipiffy  v.  M^gmmimJk 
11  1.  A.  IMi  ith^ah  Hum  v.  Bhyah  Tyiir,  IS  If.  I.  A.  378;  &  C.  U  ^ 
(r.  O  )  I. 

(b)  S«o  an/r,  §  3t)7  (c)  KhUiw  v. 
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to  the  deceased^  and  all  with  equal  efficacy.  .  There  is^  there- 
fore, no  reason  why  one  shoald  be  preferred  to  the  other. 
But  as  the  grandson  presents  no  offerings  while  his  own 
father  is  alive,  B.  does  not  take  directly,  but  C.  and  D.  do  (d), 

§  461.  Property  which  is  in  its  nature  impartible,  as  a  Raj  PrinogtBlioM. 
or  ancient  Zemin dary,  can,  of  course,  only  descend  to  one  of 
the  issue;  which  that  one  is  to  be  will  depend  upon  the 
custom  of  the  family  (§  50).  In  general,  such  estates 
descend  by  the  law  of  primogeniture.  In  that  case  the  eldest 
son  is  the  son  who  was  born  first,  not  the  first-born  son  of 
a  senior,  or  even  of  the  first  mairied,  wife  (e).  So  long  as 
the  lino  of  the  eldest  son  continued  in  possession,  the  estate 
would  pass  in  that  line  (/).  That  is  to  say,  on  the  death  of 
an  eldest  son,  leaving  sons,  it  would  pass  to  his  eldest  son 
and  not  to  his  brother.  But  there  is  a  singular  want  of 
authority  as  to  the  rule  to  be  adopted  where  an  eldest  son, 
who  has  never  taken  the  estate,  has  died,  leaving  younger 
brothers,  and  also  sons.  The  point  has  been  twice  argoed 
very  lately  before  the  Privy  Council,  but  in  neither  case  was 
it  necessary  to  decide  the  question.  The  only  cases  that  I 
am  aware  of  in  which  the  point  was  actually  decided,  were 
in  Madras.  The  earlier  cases  arose  in  the  same  family,  as 
will  appear  from  the  following  pedigree.  It  only  shows  so 
much  of  the  relationship  as  will  render  the  litigation  intel- 
ligible. 

IfUmrar  Zemindar 
I     diet  in  ISOQ. 

A.  "k. 

diM  io  tsoe.  I 

B  fdaad  ^ 

I  I  •«▼•. 

C  PUintiff. 

widow  defendant. 

Here  it  will  be  seen  that  at  the  death  of  the  Zemindar  he 


(d)  Daja  Bhoga,  iii.  1,  f  18, 10. 

(e)  M^nu.  ii.  §  IVi,  136  ;  Ruahtmalh  t.  Hurrthur,  7  8.  D.  1S6  (14S)  | 
Bhujangrav  t.  MaU>)ira9,  6  Bom.  li.  C.  (A.  0.  J.)  161 1  Rtumalak»hmi  ▼.  9mm- 
nanthn,  14  R  I  A.  5/0;  8.  C  18  B.  L.  R  800;  8.  G.  17  Both.  668 {  Ptddm 
RamapjHi  ▼.  Bangari,  8  I.  A.  1  ;  8.  O.  2  Mad.  S8S.  Set  aa  to  tlie  old  law,  snta, 
§85. 

if)  Roe  pedigree  in  YenumuUi  v.  Bamanlora,  6  Mad.  H.  0.  M  |  JfrnrmfmnH  ▼. 
Vtnkataehelapati,  4  Mad.  860. 
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Primogenitara.    ]eft  a  grandson^  B.,  by  an  elder  son^  and  a  joanger  son  Z. 

The  latter  got  posseBsion  of  the  Zemindary^  bat  B.  brouglit  m 
snit  against  hinii  and  ultimately  recovered  posBession.   There 
were  circumstances  in  the  case  which  might  have  jnetified 
the  decree  on  other  grounds,  but  on  the  whole  it  mnafe  be 
taken  that  the  Provincial  Court,  which  tried  the  caae,  went  cm 
the  broad  principle  that  the  son  of  a  predeceased  elder  son 
was  entitled  to  the  Zemiudary  in  preference  to  a  surviving 
younger  son.    No  appeal  was  preferred  against  the  decree. 
The  estate  then  passed  to  0.,  at  whose  death  it  was  cdaimad 
by  the  plaintiff,  as  son  of  Y.,  the  deceased  elder  brother  of 
Z.     The  original  Court  held,  amongst  other  gronnda  for 
dismissing  the  claim,  that  Z.  was  a  nearer  heir  than  the 
plaintiff.    This  decision  was  reversed  by  the  Madras  Higli 
Court,  which  held  that  by  the  ordinary  law  of  primogeui- 
ture,  applicable  to  impartible  estates,  the  plaintiff  repre- 
sented the  eldest  lina    It  will  be  seen  that  there  was  an 
important  distinction  between  the  two  disputed  snnnnaaians 
In  the  first  case  B.  was  the  grandson  of  the  last  male  holdtt; 
and  therefore,  in  an  ordinary  case  of  succession,  would  have 
as  good  a  claim  as  his  uncle  X. ;  a  son  and  a  grandson  being 
considered  equally  near,  and  equally  efficadous  ($  460). 
But  in  the  second  case  the  plaintiff  and  Z.  were  cousins^ 
and  in  an  ordinary  case  of  collateral  succession  the  nearer 
takes  before  the  more  remote,  as  for  instance,  a  brotliflr 
before  a  nephew  (§  484,  485).    This  was  the  view  anbmife- 
ted  to  the  Judicial  Committee.    On  the  other  hand  it  was 
argued  that  the  property,  though  impartible,  was  still  joint 
family  property,  aiid  therefore  passed  by  survivorship,  in 
which  case  Y.  was  the  heir  expectant  during  his  life*,  and  aft 
his  death  his  rights  passed  on  to  the  plaintiff  who  represented 
him.   The  Judicial  Conmiittee,  however,  found  that  there  had 
been  a  partition  of  the  whole  property  during  the  life  of  B.^ 
under  which  he  took  the  Zemindary  as  separate  estate.    Oon- 
sequently,  the  widow  of  C.  was  the  heir,  and  it  was  nnneoea- 
sary  to  decide  between  the  claims  of  the  plaintiff  ancT  2L  (g). 


ig)  Runganayakamma  ▼.  Bamaya,  P.  O.  6th  July  1079.    In  ths 
P§na9am%  ?.  Ptriasami,  6  I.  A.  61 1  B.  0.  1  Mtd.  Ul,  tks 
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Upon  principle  it  wonld  seem,  that  at  the  death  of  each 
holder  the  estate  wonld  go  to  the  eldest  member  of  the  class 
of  persons  who^  at  that  time>  were  his  nearest  heirs.  If 
so,  Z.  was  certainly  nearer  to  C.  than  the  plaintiff.  This 
seems  to  have  been  the  ground  of  the  decision  of  the  Judicial  • 
Committee,  in  a  case  relating  to  theTipperah  Raj,  where  the 
question  was,  whether  an  elder  brother  by  the  half  blood,  or 
a  younger  brother  by  the  full  blood,  would  be  the  next  heir  Wliole  and  ludf 
to  a  Raj.  They  were  pressed  with  the  argument  that  on 
the  death  of  the  previous  holder,  who  was  the  father  both 
of  the  deceased  Rajah  and  of  the  claimants,  the  Raj  had 
vested  in  all  the  brothers  jointly,  though  of  course  it  could 
only  bo  held  by  one.  If  so,  of  course,  all  the  brothers  were 
equally  near  to  the  father,  and  on  the  death  of  one  it  would 
survive  to  the  eldest.  But  the  Committee  held  that  in  the 
case  of  an  impartible  estate  survivorship  cannot  exist,  as 
being  an  incident  of  joint  ownership,  which  is  inconsistent 
with  the  separate  ownership  of  the  Rajah.  Therefore,  title 
by  Riirvivorsliip,  whore  it  varies  from  the  ordinary  rule  of 
heirship,  cannot,  in  the  absence  of  custom,  furnish  the  rule 
to  ascertain  the  heir  to  a  property  which  is  solely  owned 
and  enjoyed,  and  which  passes  by  inheritance  to  a  single 
heir.  'J'hen,  upon  the  double  ground  of  nearness  of  kin 
and  religions  efficacy,  the  whole  blood  was  entitled  in  pre- 
ference to  the  half  blood  (h) ;  that  is  to  say,  they  held  that 
nothing  vested  in  any  member  of  the  family  until  the  death 
of  the  last  holder,  and  that  at  his  death  the  heir  was  the 
person  who  was  nearest  to  him.  Rome  of  the  language 
used  by  their  Lordships  in  their  judgment  seems  incon- 
sistent with  the  Shivagunga  case,  and  those  cases  which 
have  followed  it  (§  451),  but  the  decrees  themselves,  and 
the  ratio  decidendi  in  each,  are  perfectly  in  harmony.  The 
Shivngunga  case  settled  that  where  an  impartible  2iemin- 


ftrKned,  but  not.  derided.  Thero  the  ootivertA  aoeation  ^roM.^  The  Zemiadi^ry 
bad  \}o*>n  awardod  to  a  per*on  utandtnff  in  triA  Mme  podtloo  m  Z.,  mad  ib« 
widow,  who  was  defendant,  nrgod  that-  the  real  heir  waa  a  person  who  ttood  in 
the  ftamo  position  ae  the  plaintiff,  and  whoee  rtfhU  had  not  been  notioed  bj 
the  Hiuh  Court. 

( h )  NeelkiMto  Dfh  ▼.  neerchu.nd€r,  IS  M.  I.  A.  0S8, 640  {  &  0.  S  B.  L.  R.  (P.  0). 
18;  R.  C   12Sath.  (P.  C.)  tl. 
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dary  was  joint  property,  the  heir  to  it  mutt  be  looglifc 
among  the  male  coparcenary.  That  is  to  say,  no  female  nor 
separated  member  could  succeed.  The  Tipperab  case  de- 
cided, that  amongst  these  coparceners  the  person  to  anooeed 
was  the  one  who  was  nearest  the  last  male  bolder  afc  the 
time  of  his  death,  and  that  the  principle  of  survivorship 
could  not  be  applied  so  as  to  give  the  succession  to  a  person 
who  was  not  the  nearest  heir. 

§  461  A.  In  a  later  case,  where  the  succession  to  one  of  the 
Chittnr  PoUiems  was  disputed,  the  Madras  High  Ooui 
followed  its  own  decision  in  Bunganayakamma  v.  BamajfOg 
and  refused  to  be  bound  by  the  principle  laid  down  in  the 
Tipperah  case.  The  state  of  the  family  is  shown  by  the 
dmgram.    On  the  death  of  a  distant  collateral  relation,  Kappi 


1 


ithPakujagur 

Kappi  _  I 


J  &appi                                     I 

A.  901  Palaljagar.  OopU. 
J  I                               PlafaUUr. 

B.  lOtb  Palaiyagar 

LleftYM  wiaow 

apati,  Aohamina, 

llth  Pklaiyagar,  Plaintiff. 
Defeodant 

succeeded  as  9th  Palaiyagar  by  an  arrangement  with  bis 
elder  brother  A.  The  High  Court  found  that  the  eSeok  of 
this  arrangement  was,  that  the  elder  consented  to  resign  bis 
immediate  right  of  succession  and  that  of  his  descendants  in 
favour  of  Kuppi  and  his  descendants,  but  that  any  rights 
which  A.  and  his  line  might  have  on  failure  of  Kuppi  and 
his  line  were  preserved  intact.  Kuppi  was  succeeded  by  his 
son,  who  died  leaving  no  issue,  a  widow  Achamma,  his  nnele 
Gopal,  and  his  cousin  Yeukatachalapati,  the  Govemmenk 
gave  the  PoUiem  to  the  last  named  person,  and  he  was  sued 
by  both  the  widow  and  Gopal.  The  claim  of  the  widow 
was  dismissed  on  the  ground  that  the  bunily  was  nndivide4» 
and  that  of  Gopal  on  the  ground  that  the  defendant  was  the 
nearest  heir.  The  Court  held  that  the  ruling  in  the  Tipperab 
case  that  co-ownership,  and  therefore  survivorshipj  did  not 
exist  in  impartible  property,  was  opposed  to  the  doctrine  of  the 
Shivagunga  case,  and  to  the  ordinary  law  of  Sontham  India 
and  Benares,  respecting  the  impartible  property  of  a  joini 
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family.  They  laid  down  the  canon  that  ''.when  impartible 
property  passes  by  survivorship  from  one  line  to  another, 
it  devolves  not  necessarily  on  the  coparcener  nearest  in  bloodi 
but  on  the  nearest  coparcener  of  the  senior  line"  (t).  As 
the  importancej^of  the  case  will  probably  lead  to  an  appeal 
to  the  Privy  Council,  it  would  be  premature  to  discuss  this 
decision. 

§  462.  Illegitimate  sons  in  the  three  higher  classes  never  lUegftlafttt 
take  as  heirs,  but  are  only  entitled  to  mainteuanoe  (§  899).  ^^' 
It  is  said  that  by  a  special  usage  they  may  inherit^  but  in 
the  only  cases  in  which  such  a  special  usage  was  set  op  it 
was  negatived  (k).  But  the  illegitimate  son  of  a  Sudra  may, 
under  certain  circumstances,  inherit  either  jointly  or  solely. 
Hitf  rights  have  already  been  referred  to  under  the  head  of 
Partition  (§  399),  but  it  will  be  necessary  to  go  a  little  more 
fully  into  them  here.  His  position  rests  upon  two  texts. 
ilanu  says  (/),  "  A  son  begotten  by  a  man  of  the  servile 
class  on  his  femalo  slave,  or  on  the  female  slave  of  his  male 
slave,  may  take  a  sliaro  of  the  heritage,  if  permitted  (by  the 
other  sons)."  Yajnavalkya  enlarges  the  rule  as  follows: 
"  Even  a  son  begotten  by  a  Sudra  on  a  female  slave  may  niniHiti  toa 
take  a  share  by  the  father's  choice.  But,  if  the  father  be  '^  •  8«dia. 
dead,  the  brethren  should  make  him  partaker  of  the  moiety 
of  a  share ;  and  one  who  has  no  brothers  may  inherit  the 
whole  property  in  default  of  daughters'  sons'*  (m).  The  first 
question  that  arises  upon  these  texts  is  as  to  the  nature  of 
the  connection  out  of  which  the  illegitimate  son  contemplated 
by  them  must  issue.  Are  the  texts  to  be  taken  literally,  as 
denoting  that  the  niotlier  must  be  the  slave  of  the  father,  or 
do  they  denote  a  son  born  from  a  concubine,  or  the  offspring 
of  a  merely  temporary  intercourse  f  On  this  point  there  is  a 
direct  cnnflirt  of  authority. 

§  \(]'].  Jiviuta  Vahannf  as   translated  by  Mr.  Colebrooke,  WlMiWrUi 
takes  the   less  strict  viuir.      lie  says  in  reference  to  Manu,   bif«u«A 
*'  The  son  of  a  Sudra  by  a  female  slave,  or  other  unmarried 

(t)  Satnnnrxtt  t    Vminfafhalapnti,  4  Mftd.  ISO,  9S6. 

[k)M'huny    Chumun,\H    D  S8(97) ; /*f>rffc«(i  v.  M«»A«frM,  t8.  D.  ISS  076). 

0)  it    §  170. 

(m)  Yninamlkja.  ii   §  ISS.  IM  ;  MiUkabarm,  i.  It,  |  I. 
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woman,  may  share,  &c.  -,'*  and  he  paraphrases  the  text  of 
Meaniog  of  Yajnavalkya   by   the   words  "  begotten   on   an  unmarried 

woman,  and  having  no  brother,  &c."  (u).  In  a  recent  case, 
however,  which  arose  in  Calcutta,  Mr.  Justice  Milter  stated 
that  the  above  passages  of  the  Daya  Bhaga  wei*e  incorrectly 
translated,  and  that  the  first  passage  should  run,  "  The 
son  of  a  Sudra  by  an  unmarried  female  slave,  Jbc.  ;**  and 
that  the  second  passage  should  begin,  *'  Having  no  other 
brother  begotten  on  a  married  woman,  he  may  take  the 
whole  property."  The  Court,  therefore,  held  that  the  words 
*'  son  of  a  female  slave"  must  be  literally  interpreted^  bo  far 
as  the  districts  governed  by  Bengal  law  were  conoemed, 
and  that  an  illegitimate  son  whose  mother  was  not  a  alaTe 
could  not  inherit  (o).  Now,  there  seems  to  be  no  ground  for 
supposing  that  there  is  any  difference  in  this  point  between 
the  law  of  Bengal  and  the  other  provinces^  as  all  the  autho- 
rities rely  upon  the  same  texts.  As  slavery  waa  abolished  by 
Act  y  of  1843,  it  follows,  if  the  above  construction  is  aoond, 
that  the  inheritance  of  the  illegitimate  sou  of  a  Sudra^  born 
after  that  date,  has  now  become  impossible.  On  the  other 
hand,  the  Bombay  High  Court  in  an  equally  recent  caaej 
give  a  literal  translation  of  the  text  oiJimuta  Yakana,  wbich 
exactly  corresponds  with  Mr.  Golebrooke's  translation  (p). 
So,  Mahesvara  renders  the  same  text :  ''  He  being  bom  of  an 
unmarried  woman,  and  having  no  brother  born  of  a  wedded 
wife,"  &c.  {q) .  Prosonno  Goomar  Tagore  renders  the  corree- 
ponding  passage  by  Vachespati  Misra  :  "  A  son  of  a  Sudra  by 
an  unmarried  woman,"  (r)  and  the  same  rendering  is  gifen 
by  Mr.  Borradaile  of  the  passage  in  the  Mayukha  (t).  If, 
however,  the  proper  translation  of  tlie  passage  in  the  Daya 
Hhuga  be  that  which  is  given  by  Mr.  Justice  iliiUr,  then 
the  (|uestion  would  be  narrowed  to  this :  What  is  meant  by 


(n)  Duya  Uhatfa.  iz.  $  tiU,  31 ;  3  Dig.  143. 

(u)  Narain  v.  Hakhal  I  C«l.  1 ;  8.  U.  23  BuUi.  SM,  dtiDg  1  W.  MabK. 
3  W.  MucN.  15.  D.  i  r>iittakA  Chundnka.  ▼.  §  30. 

(p)  Rahi  V.  Goiind,  1  Booi.  110. 

iq)  lUyu  HhuKu,  iz   §  31.  notu. 

(r)  ViTudii  ObinUmaui,  274. 

(s)  V.  May.,  iv.  4.  §  32.    Tb<s  MiUkahan,  i  12,  {  2,  aod  tkt  Ikllftka 
driku,  V.  §  80|  only  um  tbe  term  *'  feouUo  fUve." 
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the  term  Dasi,  or  foraale  slave  f  The  Dattaka  Mimamsai  in 
describing  the  slave's  son  {Dasi  j)^^^^o),  sajs^  *'  A  female 
purcbased  by  price,  who  is  enjoyed,  is  a  slave.  The  son  MoaaiDg  of 
who  is  born  on  her  is  considered  a  slave  son"  (t).  The 
point  is  discussed  by  the  Botnbay  High  Court,  apparently 
without  any  knowledge  of  the  Calcutta  case,  and  they  arrive 
at  the  conclusion  that  the  word  does  not  necessarily  mean 
anything  more  than  an  unmarried  Sudra  woman  kept  as  a 
concubine  (u).  In  Madras  it  has  frequently  been  held  that 
the  illegitimate  son  of  a  Sudra  will  inherit,  and,  although  it 
has  not  been  necessary  to  decide  the  point,  it  has  been 
stated,  or  assumed,  that  the  mothor  need  not  be  a  slave  in 
the  strict  sense  of  that  term.  In  Southern  India,  at  all 
events,  the  word  Dasi  is  invariably  applied  to  a  dancing  girl 
in  a  pagoda  (v) .  And  the  Judicial  Committee  has  also  stated, 
though  without  reference  to  this  point,  that  "  they  are 
satisfied  that  in  the  Sudra  caste  illegitimate  children  may 
inherit"  {w).  Throughout  the  futwahs  recorded  by  Messrs. 
West  and  Biihler,  the  term  slave  girl,  or  Dofi,  and  concubine, 
appear  to  be  treated  as  convertible  terms  (x).  The  Allahabad 
High  Court  follows  the  Madras  and  Bombay  ruling  in 
preference  to  that  of  the  Calcutta  Judges  (y). 

§  464.  Probably  in  former  times  the  permanent  concubine  OoniMeUoa 
was  always  a  slave,  that  is,  a  person  purchased,  or  bom  in  "naom,  *""' 
the  house,  and  incapable  of  leaving  it  at  her  own  free  will.  "^  lawful. 
But  the  principle  of  the  rule  seems  to  have  been,  that  as 
the  marriage  tie  was  less  strict  among  Sudras  than  among 
the  higher  classes,  so  the  issue  of  women  who  were  perma- 
nently kept  by  Sudras,  though  not  actually  married  to  them, 
was  regarded  as  something  between  a  legitimate  son  and 


(u)  Rahi  T.  Oovind,  1  Bom.  97,  followed  8ad%  ▼.  Baiua^  4  Bom.  ^^  44. 

(r)  Chendrahhan  v.  Chingooram,  Mad.  D«c.  of  ISIO,  60 ;  Pandaiya  w.  rnU, 
1  Mad.  H.  C.  478,  affirmed  ;  8uh  nomine,  Inderun  ?.  Asmatairmyf.  13  M.  I.  A. 
141  ;  B.C.  SD.  L.  K.  (P.C.)1;  S.C  12  8nth.  (P.  0.)  41  ;  8.  0.  4  Hid.  Jar.  818 1 
MuttuMamy  t.  VenkataMtAha,  2  Mad.  H.  O.  S9S )  8.  G.  on  appeal,  18  M.  1.  A. 
203;  8.  C.  2B  L.  R.  (P.C.)  15;  8.0.  U  8oth.  (P.  G.)6t  DcAHPariii^.  DaUi 
Banoarn,  4  Mad.  H.  C.  204 ;  8.  C.  4  Mad  Jur.  196;  Kritknamma  ▼.  PoiMi,  ih. 
2M  ;  S.  C.  4  Mad   Jtir.  130.     Roe  too  per  Blr.  Colobrooko,  8  8irm.  H.  L.  fiB. 

(»r)  Fer  Oiffard^  L.  J  ,  Ind^un  ▼.  RaniBawmy,  18]  M.  I.  A.  160|«itpra, 
notfl(»). 

(j»)  W  A  B.  104-110. 

Jv)  Saratttti  v.  Mannu,  2   All    I'M. 
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tho  mero  bastard  oSapriug  of  a  promiscuouSj  or  illogal,  inttir- 
course.  Accordingly^  it  bas  been  held  in  Madras  and  Bom* 
bay  that  the  son  born  of  an  absolutely  prohibited  anioii, 
such  as  an  incestuous^  or  adulterous^  oonneotion,  ooold  not 
inherit^  even  to  a  Sudra ;  and  it  was  suggeeted^  thoagb  not 
absolutely  decided^  that  '*  tho  intercourse  between  the  parento 
must  have  been  a  continuous  one ;  there  must  have  been  an 
established  concubinage^  or,  in  other  words,  the  woman  mnafe 
have  been  one  exclusively  kept  by  the  man  (m)."  In 
Bombay  it  is  said  by  the  High  Court,  that  the  condition 
that  the  Sudra  woman  should  never  have  been  married^  has 
in  practice  been  disregarded.  But  the  cases  rebrred  io  lij 
the  Court  are  all  cases  in  which  the  subsequent  connection 
with  the  previously  married  woman  was  not  an  adnltarooa 
one,  but  was  sanctioned  by  usage  having  the  force  of  law  (a). 
Share  of  illogi-  §  ^^»  Supposing  an  illegitimate  Sudra  to  be  entitled, 
Umate  son.         ^^^  ^^^t  question  would  be  as  to  his  rights.    Upon  this  tho 

Mitakshara  says  in  explanation  of  the  texts  of  JfaiHi  and 
Yajnavalkya  (§  462),  ''The  son  bogotten  by  a  Sndra  on  a 
female  slave,  obtains  a  share  by  the  father's  choice,  or  at  Us 
pleasure.  But  after  the  demise  of  the  htherj  if  there  be 
sons  of  a  wedded  wife,  lot  these  brothers  allow  the  eon  of  the 
femalo  slave  to  participate  for  half  a  shar^  that  i^  let  them 
give  him  half  as  much  as  the  amount  of  one  brothor^a  allotp 
ment ;  however,  should  thore  be  no  sons  of  a  wedded  iribh 
the  son  of  the  female  slave  takes  the  whole  estate,  provided 
there  be  no  daughters  of  a  wife,  nor  sons  of  danghters.  But 
if  there  be  such,  the  son  of  the  female  slave  partidpatee  for 
half  a  share  only  (b)."  The  Bengal  authorities  are  to  the 
same  effect,  but  say  nothing  of  his  right  to  share  with  the 
daughters  (c).  The  only  writer  who  refers  to  his  right  where 
thero  is  a  widow,  is  the  author  of  the  Daitaka  Otumdnktu 
lie  says,  ''  If  any,  even  in  the  serios  of  heirs  down  to  the 


(•)  Daiti  ParUi  v.  Daiti  Bangaru,  4  Mud.  H.  C.  8M,  S15i  a  0. 4  Mad.  Ji 
186 ;  Vencatachdla  v.  Part^atham,  8  Mad.  li.  O.  I3i ;  Rakiw.  Qmfind.  I  ^ 
07.    See  ante,  §71. 

(a)  Rahi  ▼.  Oovind,  I  Bom.  118. 

(b)  Mitakihara,  i.  12,  §  i. 

(c)  Daya  Bhaga.  ii.  §  2i>~-31  ;  D.  K.  8.  ri.  {  32— 85;  8  Dig.  148|  Vinatt. 
p.  180,  §  22. 


IM.RaiTIMATR    SON.  531 

daiigli tor's  son,  exist,  tlio   flon  by  a  fomalo  filavo  does  not 
take  tlie  whole  estate,  bnt  on  the  contrary  shares  eqnally 
with  such  heir  (c2)."     This  is  also  the  opinion  of  a  pandit  Oii  share 
whose  futwah  is  given  in  West  and  liiihler  1 08.    On  the  other 
hand,  the  editors,  in  a  remark  appended  to  that  fatwah,  say, 
"  The  illegitimate  son  would  inherit  the  whole  estate  of  bis 
father,  even  thongh  a  widow  of  the  latter  might  be  living." 
This  remark  is  adopted  by  the  High  Coart  of  Bombay,  and 
they  state  that  the  illegitimate  son  will  also  share  the  property 
with  the  daughter  and  the  daughter's  son,  while  there  is  a 
widow  in  existence,    subject,  of   course,  to  the  charge  of 
maintaining  the  widow  (e).     The  rule  was  affirmed  in  a  Uter 
case  also  in    Bombay  (/).     There   Manaji,  a  Sadra,    died 
leaving  a  legitimate  son  Mahadev,  an  illegitimate  son  Sadu, 
two  widows  Baiza  and  Savitri,  and  a  legitimate  danghter 
Daryahai,     Mahndeij  and  Sndu  entered  into  joint  possession 
of  the  estate,  and  tlion  Mahadev  died  without  issue.     It  was 
held  that  if  Maliadev  had  died  before  his  father,  Sadu  would 
have  been  entitled  to  only   half  a  share,  i.e.,  one-third  of 
the  property,   and    the  remaining   two-thirds   would    have 
vested  in  Darya  as  the  legit  imate  danghter  of  Manaji,  and 
Baiza  and  Savitri  would  have  been  entitled  to  maintenance. 
But  that  under  the  actual  facts  of  the  case  Mahadev  and  Sadu 
took  the  whole,  subject  to  the  maintenance  and  marriage 
expenses  of  the  widows  and  daughter,  and  that,  on  the  death 
of  Mahadev,  Sadu  took  the   whole  by    survivorship.     The 
result  would  be,  that  wherever  there  was  an  illegitimate  son, 
the  widow  would   be  entitled  to  no  more  than  maintenance. 
Also,  that  a   daughter  and  a   daughter's   son   would,    in 
such  a  case,  inherit  to  the  exclusion  of  the  widow,  and  main- 
tain her,  though  it  is  a  first  principle  that  neither  can  ever 
take,  except  in  default  of  her. 

^  iGG,  It  certainly  would  require  very  strong  authority  wb«rtibtn 
to  establish  such  an  abnormal  state  of  things.  Yet  there  is  *■•  ^^®^' 
absolutely  no  original  authority  for  it,  except  the  remark  of 


(<f)  DattAka  Cliandrikn,  ▼.  f  .10,  31. 
{r)  Hithi  V.  (7orint1,  \  Bom.  97,  lOi. 
(/)  .Sfifftf  T.  Baita^  4  Bom.  87,  51 
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Messrs.  West  and  Biihler,  which  itself  rests  upon  nothing 
(g) .  The  chapters  of  the  Hiiida  law-booksj  whioh  treafe  of 
a  widow's  estate,  nowhere  suggest  such  a  limitation  of  bar 
rights.  No  text  writer,  no  decision,  allndes  to  snoh  m  pos- 
sibility. The  passages  whioh  discuss  the  position  of  an 
illegitimate  son  do  not  even  mention  the  widow,  and  aeem 
to  me  not  to  involve  the  doctrine  of  the  Bombay  High  Oonrt» 
by  necessary,  or  even  by  probable,  implication.  Sappoaa 
we  try  a  perfectly  literal  interpretation  of  the  testa  npon  tha 
subject.  Yajnavalkya  sajrs  that  an  illegitimate  son  wiihoofc 
brothers  may  inherit  the  whole  estate  in  default  of  danghten^ 
sons.  The  obvious  meaning  is  that  until  the  line,  which 
terminates  with  a  daughter's  son,  is  exhausted,  ho  i^^^n^ 
take  the  whole  estate,  but  is  only  entitled  to  a  pari  of  ik 
Vijnanewara  makes  this  even  clearer,  by  saying  that  a 
daughter  also  excludes  him  from  the  whole  estate,  leaving  him 
Bbfure  ef  illegiU-  still  entitled  to  part.    He  does  not  think  it  necessary  to  say  tha 

same  as  to  the  widow,  who  ranks  before  the  danghier.  Then« 
as  to  the  intermediate  period,  he  is  to  have  a  sharOy  whioh 
is  to  be  half  the  shore  for  a  son.  The  literal  i»^^«i«g  of 
this  is,  that  in  each  given  instance  you  are  to  ascertain  what 
share  he  would  take  if  he  were  legitimate,  and  than  giva 
him  half  of  it.  Suppose  there  is  a  legitimate  son,  then«  if 
he  also  were  legitimate,  the  estate  would  be  divided  into 
moieties,  of  which  each  would  take  one.  Being  illegitimate^ 
he  only  takes  half  of  the  moiety,  leaving  the  remaining  threa- 
quarters  to  his  brother  (A).  Suppose  there  is  no  legiti- 
mate son,  but  a  widow,  daughter,  or  daughter's  son ;  now^ 
if  he  were  legitimate,  he  would  take  the  whole.  Being  illegi- 
timate, he  takes  only  half,  the  other  half  going  to  the  widow^ 


(g)  There  ii  a  futwah  quoted  at  W.  &  B.  p.  106,  Q.  7»  8,  in  whUk 
•oni  are  made  to  exclude  a  widow.  Bat  the  widow  in  qnorami  was  oam  Ao  het 
been  married  twice.    Bach  a  widow  appean  not  to  bo  ontUM  to  tke  Ml  i%hls 
of  a  widow  married  aa  a  virgin.    See  W.  A  B.  US,  Q.  IS. 
(h)  Thii  U  the  view  tahen  by  one  Shaatrj.  W.  St  B.  106.    Bol  tmoHh^  Is 
;hera  the  meaning  ia  that  the  divbion  b  to  be  made  lo  thai  IIm  I    "' 


others  the  meaning 

sliall  have  doable  the  share  of  the  illegitimate,  that  k,  in  th«  mm  £•!■  t 
mor  would  have  two-thirds  aud  the  latter  one-third  i  W.  A  D.  I07»lli| 
eurxam,  3adu  v.  BatMa^  4  Bom.  63.  A  similar  difference  eziste  M  to  Uio  ■oai  h 
which  the  fourth  share  to  be  received  by  a  danghtor  on  ptftitioB  wu  to  W  0il> 
cuUtod,  ant«,  §  406,  or  by  an  adopted  son  in  the  otM  of  tho  aolMitSMfe  WMh 
of  a  legitimate  sou  ;  ante,  §  167- 
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danglitor,  or  clanglitor*8  son,  respectively.  If  there  ftre  none 
of  these,  or  upon  the  extinction  of  all,  he  takes  the  whole. 
Now  this  is  exactly  what  Devanda  Bhatta  says  in  the  pass- 
age above  referred  to  (t).  And  the  same  is  substantially 
the  view  taken  by  the  Bombay  Shastries  quoted  in  West  and 
Biihler,  though  they  differ  as  to  the  exact  proportions  taken, 
and  by  Mr.  W.  MacNaghten  and  Jtiganfiatha  (k).  I  am  not 
aware  of  any  cases  in  which  the  point  has  arisen  so  as  to 
require  an  actual  decision.  In  the  first  Bombay  case  the 
whole  discussion  was  obiter  dictum,  as  the  Court  decided 
that  the  claimant  did  not  come  within  the  terms  of  the  texts 
at  all.  In  the  second  case  the  illegitimate  had  actually  taken 
along  with  the  legitimate  son,  so  as  to  let  in  the  principle 
of  survivorship. 

§  i()7.  Illegitimate  sons  can  only  take  to  their  father's  BMUrds iBUHi 
estate.  They  have  no  claim  to  inherit  to  collaterals  (I).  It  **  ^^^  *^"'* 
is  also  to  be  remembered  that,  as  the  English  rule  which 
prevents  bastards  tracing  to  their  father  has  no  existence 
in  Hindu  law,  so  the  fact  of  illegitimacy  does  not  pre- 
vent bastard  brothers  claiming  to  each  other.  Accordingly, 
whore  two  take  jointly,  the  estate  passes  by  survivorship  in 
the  ordinary  way.  Still  less  is  there  any  absence  of  herit- 
able blood  as  between  bastards  and  their  mother  (m). 

§  468.  Widow. — In  default  of  male  issue,  joint  with,  or  8«f«nl  widows, 
separate  from,  their  father,  the  next  heir  is  the  widow  (n). 
Whore  there  are  several  widows,  all  inherit  jointly,  accord- 
ing U)  a  text  of  the  Mitakshara,  which  should  come  in  ai 
the  end  of  ii.  1,  §  5,  but  which  has  been  omitted  in  Mr. 
Colobrooke's  translation  :  "  The  singular  number,  *  wife,'  in 
the  text  r>f  YnjnavaJkya,  signifies  the  kind.  Hence,  if  there 
are  seveml  wives  belonging  to  the  same,  or  different  ch 


(t)  Datfaka  ('handrikii.  v   (  .V).  ^l. 

(k)  W    A  M    KtS-UO.  lU.  115{  AM.  1  W.  MaoN.  IS;  S  Dig.  141 

(/)  2  W.  MarN    15,  n   ;  Ni*«nr  v.  A'*Mcor,  Mafth,  000. 

(ni)  r^nln'orrim  T  IVnio/a  Lntchm^e,  %  N.  C.  S54 1  Pmndaifa  w.  PmU, 
I  Mrt'l  II  ('  17X  I  Maynn  Bat  v.  Vttamm,  t  UmA.  H.  C.  197 1  Mfnm  Bofm  w. 
()Ua^nm,^^\    f     A    42S ;  H   i^    3Bath    (P   C)4t  W.  A  B.  164. 

(>i)  Mi'.«k-).ar-«.  a  I  ;  lUya  lihaf*.  li  1.  §  4St  V.  Mav..  U.  S,  f  I— 7t 
Vitaniir  ,  p  1.11.  Ch  iii  Hafnappo  x.  Silhammal,  %  UmA.  \§ii  BmUtruknm  w. 
Sorit'i'u,  ^  h.rn.  r>S  8a«  anU,  §  446,  •<•,  •^  6o  Um  widow  weMtdt  mi 
onco  on  rt-riiinriAtion  of  bit  rtfhU  by  Um  |>rtor  Mir.  Murm  w. 
3  lk)r.  CV.,  r^'A    71^1  ;  Uti'n  Kanny§  t.  Me€rn<fm»fm,  fl  B«Ui.  4S. 
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Several  widowf.   thej  divide,  and  take  it  (o)/'    All  the  wives  take  togathar 

as  a  single  heir  with  survivorship,  and  no  part  of  Om  hna- 
band's  property  passes  to  any  more  distant  relatioa  till  all 
are  dead  (p).  Where  the  property  is  impartible,  as  baing  m 
Raj  or  ancient  Zemindary,  of  ooorse  it  can  only  ba  held  by 
one,  and  then  the  senior  widow  is  entitled  to  hold  ift^  anb* 
ject  to  the  right  of  the  others  to  maintenanoe  (g).  In  otliar 
cases  the  senior  widow  would,  as  in  the  oase  of  ao  ordinaij 
coparcenership,  have  a  preferable  right  to  the  oara  and 
management  of  the  joint  property.  But  she  would  hold  it  as 
manager  for  all,  with  equality  of  rights,  not  merely  on  ber 
own  account,  with  an  obligation  to  maintain  the  othara  (r). 
§  469.  Where  several  widows  hold  an  estate  jointly,  or 
where  one  holds  as  manager  for  the'  others,  eaoh  has  a  rigbl 
to  her  proportionate  share  of  the  produce  of  tha  property, 
and  of  the  benefits  derivable  from  its  enjoyment.  And  Ilia 
widows  may  be  placed  in  possession  of  separate  poriiona  of 
the  property,  either  by  agreement  among  themsalveif,  or  by 
decree  of  Court,  where  from  the  nature  of  the  proparty,  or 
from  the  conduct  of  the  co-widows,  suoh  a  separata  poaass* 
sion  appears  to  be  the  only  efFectual  mode  of  ■^^nr'ng  to 
each  the  full  enjoyment  of  her  rights.  But  no  parfeitkm 
be  effected  between  them,  whether  by  oonsent  or  by  adi 
decree,  which  would  convert  the  joint  estate  into  an 
in  severalty,  and  put  an  end  to  the  right  of  snrviyorahip. 
In  the  last  case  cited  below,  it  was  suggested  Uiafc  tha 
widows  might  possibly  enter  into  such  an  agreemanfcas 
would  bind  each  to  an  absolute  surrender  of  all  intaresfc  m 
the  share  of  the  other,  so  as  to  let  in  the  next  heirs  of  tha 
husband  after  the  death  of  that  other  {a).    It  ia  *liflHff^H| 


(o)  See  aa  to  tbe  omiasioD,  GoMstflcker,  16 ;  SmriU  (Aandrika,  zL  1. 1 
note  2 ;  Tara  Chand  ▼.  Meeh  Kam,  8  Mud.  H.  O.  61 1  Viimnift.,  p.  ISI^ 

(f>)  1  W.  MuoN.  20 ;  2  W.  MacN.  87  ;  F.  MmN.  tf ;  BmjmBoty^.  ^ 

2  M.  Diff.  80 ;  Rumea  r.  Bhaaee,  1  Bom.  U.  0.  66 ;  Jiipykmbm  v. 

8  Mad.  H.  C.  424 ;  BhugwamUen  v.  Myna  Baee,  11  M. X  A.  4S7 1  a  0.a 
(P.  0.)  28;  Nilamani  v.  Badhamani,  4  I.  A.  212  {  a  0.  1  Umd.  M|  BiAl. 
V.  Ke$havlal.  6  Bom.  86.    Tbo  ooDtmry  opiuiou  of  Jiuinta  YalMMali  MS 
law  ;  Daya  Bbaga,  xi.  1,  §  16,  47- 

(g)  Vutsavoy  ▼.    VtiUavoy,   1  Mad.  Deo.  468 ;   SMNomUala  v. 
2  Mad.  Deo.  40. 

(r)  Jyoyiamha  v.  Kamakshi,  ub.  $up. 

{$)  Jifoytamba  v.  Kamak$hi,  Bhuywandegn  t.  Myna  8fli««  ffilnwsai 
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however,  to  boo  how  such  an  agreement  could  bind  the  sur- 
viving widow,  for  the  benefit  of  any  heir  of  the  husband 
who  was  not  a  party  to  the  contract  On  the  same  principle 
of  joint  tonancy  with  survivorship,  no  alienation  by  one 
widow  can  have  any  validity  against  the  others  without  their 
consent,  or  an  established  necessity  {i). 

§  470.  Whatever  may  have  been  the  ancient  law  on  the  *'^5J*^7'^^ 
subject  (§  8C),  it  is  quite  clear  now  that  chastity  is  a  con- 
dition precedent  to  the  taking  by  the  widow  of  her  husband's 
estate  (u).  But  a  question  upon  which  there  has  been  much 
conflict  of  authority  arises,  whether  the  incontinence  of  a 
widow  is  like  any  other  ground  of  disability,  which  only  pre- 
vents the  inheritance  from  vesting,  or  whether  it  will  devest 
hor  estate  when  she  lias  once  become  entitled  to  it  in  pos- 
session. The  weight  of  authority  in  earlier  times  seems  cer- 
tainly to  have  been  in  favour  of  the  latter  view,  upon  the 
principle,  no  doubt,  that  the  widow  only  received  her  hns- 
bancrs  estato  for  the  purpose  of  providing  for  his  spiritual 
necoRsiticfi,  and  that  sho  would  bo  unable  to  do  so  if  she 
were  living  in  a  state  of  guilt.  In  later  times,  however,  the 
more  secular  view  prevailed,  that  a  widow's  estate  was  in 
this  rospect  not  different  from  that  of  any  other  limited 
owner,  and  could  not  be  defeated  by  any  ground  of  in- 
capacity intervening  after  it  had  once  vested  in  posBOSsion. 
The  wliolo  law  upon  the  subject  was  elaborately  discoased 
and  examined  in  a  case  before  the  Bengal  High  Courts  ia 
which  the  Inttor  doctrine  was  maintained,  and  this  decision 
was  nflirinod  by  the  Privy  Council.  The  same  ruling  had 
previf)iisly  been  laid  down  by  the  Courts  of  Bombay,  the 
North- West  Provinces  and  the  Punjab,  and  it  may  be  assum- 
ed, tluTofore,  t/>  bo  the  general  law  of  India  (r). 


linAhantitfit,    uh.    t^tp.,  notr  ()0  J    Kathap^rum^  t.    r«iU«&««,  fl  Mad.   174  t 

(n    lihu^traniirrn  v.  Myna  At«r,  nh    •••».     S««  fkMl,  Ch*fi.   XX. 

(u)  MitAk«h>%r«.  ii  1,  \  37-39)  Bmriti  Otuuidrili*,  iL  I,  |  1»-S1 1  Vlwda 
(n.intnrT,a,.i.  •^W  IM  ;  V  May.,  Jv  S.  §  1.  6,  S.  9  |  I>fty»  B\m^,  »*•  ^«  1  ^^* 
i^,  r/:      S<>««  nil  tho  ctMcm  <li»ruMrd,  AVry  KoiUitn^  v.  Monstram,  IS  B  L.  K.  1  t 

f<  c  r»  s„»h  .V.7 

(r)  Arv  hltf'tnu  T  Mtnnrefnm,  IS  R  !«.  H.  I  ;  8.0.  19  Sttib.  SSJ  ;  tM, 
7    1     A     tr.  :S    (*    h  (\\   77H  I  rarrnH  1,   AJka«,  4  Bom.  II.  O.  (4.  O.  J.)  S  t 
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widow 
marriage. 


^?^  §  472.  The  second  marriage  of  a  widow  waa  foimariy 

nnlawful^  except  where  it  was  sanctioned  by  local  eoaftom 
(§  87)j  consequently  it  entailed  the  forleitare'of  a  wid«yw'a 
estate^  either  as  being  a  signal  instance  of  inoontinenoe^  or 
as  necessarily  involving  degradation  from  caste  (to).  Bvaii 
where  second  marriages  were  allowed  in  Bombay,  tlie  wiis 
was  compelled  to  give  np  the  property  aba  bad  inberited 
from  her  first  hosband  (»).    This  seems  also  to  have  beaa 

Act  anthorifing  the  costom  among  the  Tamil  tribesj  upon  the  evidence  of 

the  Thesawaleme  {y),  and  the  same  principle  baa 
recently  applied  by  the  High  Court  of  Madras  in  tbo 
of  a  second  marriage  of  a  Maraver  woman  (i).  The 
riage  of  widows  is  now  legalised  in  all  cases.  Bnt  tbe  Aofe 
which  permits  it  provides  that  ''All  rigbta  and  interaata 
which  any  widow  may  have  in  her  deceased  basband'a  pro- 
perty^ by  way  of  maintenance^  or  by  inheritance  to  bar 
husband  or  to  his  lineal  successors^  or  by  virtue  of  any  will 
or  testamentary  provision  conferring  upon  her»  withont 
express  permission  to  re-marry^  only  a  limited  intereat  in 
such  property^  with  no  power  of  alienating  the  same,  ahall, 
upon  her  re-marriage^  cease  and  determine  as  if  abe  bad 
then  died ;  and  the  next  heirs  of  ber  deceased  hnaband»  or 
other  persons  entitled  to  tbe  property  on  ber  deatbj  aball 
thereupon  succeed  to  the  same"  (a).  It  has  been  held  tbat 
this  section  only  operates  as  a  forfeiture  of  existing  rigbtib 
and  creates  no  disability  to  take  future  interests  in  tha 
family  of  the  widow's  late  husband.  Therefore,  tbafe  aha 
may  succeed  as  heir  to  the  estate  of  her  son  by  a  first  mar- 
riage^  who  liad  died  after  her  second  marriage  (b).  Tbo 
following  decision  appears  more  questionable.  A  Hindu 
widow  became  a  convert  to  Muhammedanism,  and  tban 


Oonversion  to 

Muhammad- 

amsm. 


Ckt 


61.    See  aa  to  the  effect  of  Act  XXI  of  1860  (FrMdom  of  BclUo«) 
onohaatity  of  a  widow.    Bajkoonuforee  ▼.  0olah§B,  8.  D.  of  1S6S.  ISSI. 

M  1  8tra.  H.  L.  242;  1  W.  &  B.  Wi  Kery  KolUany  ¥.  Monmrmrn,  It  B.  L 
B.  76 ;  8.  0.  19  Suth.  867.  ^      , 

(0)  Hurkoonwur  ▼.  RuUun  Bau,  1  Bor.  451  [476] ;  Trmkiui^  v.  ML  XflPMb 
2  Bor.  861  [807] ;  Steele,  26, 169,  168. 

(y)  TheMwaleme,  i.  §  10. 

(z)  Murugayi  v.  Yira^nakali,  I  Mad.  226. 

la)  Act  XV  of  1866,  a.  2  (Hindu  Widow  Marriam). 

(6)  Akora  v.  Bortani,  2  B.  L.  R.   (A.  0.  J.)  190 »  B.  0.  U  Bath.  81 1 
V.  Uukmi,  FuDJab  Cuatoms,  90. 


DAUGHTBBS.  587 

marriecl  n  Muhammedan.  The  Court  held  that  she  was 
entitled  to  recover  the  property  of  her  first  hnsbandy  on  the 
ground  that  having  ceased  to  be  a  Hindu  before  marriage, 
she  did  not  come  within  the  terms  of  Act  XV  of  1856,  and 
that  conversion  was  no  longer  a  bar  to  inheritance  (e).  It 
certainly  does  seem  remarkable  that  a  widow,  who  would 
have  forfeited  her  rights  of  inheritance  by  a  second  mar- 
riage if  she  had  remained  a  Hindu,  should  be  restored  to 
those  rights  by  adding  apostacy  to  re-marriaga  It  may  be 
suggested,  that  either  Act  XV  of  1856  applied  to  her  case, 
or  it  did  not.  If  it  did,  then  she  came  under  the  disability 
created  by  s.  2.  If  it  did  not,  then  she  was  never  relieved 
from  the  disability  created  by  the  Hindu  law. 

It  has  been  laid  down  in  the  North- West  Provinces  that 
a  widow,  having  minor  children,  who  has  re-married  is  not 
their  mother  within  the  meaning  of  Act  XV  of  1856,  s.  3,  so 
as  to  entitle  her  to  be  made  guardian  by  virtue  of  her  relation- 
ship, in  the  absence  of  an  express  appointment  by  the  late 
husband  (d), 

§473.  ThbDauohtib  comes  next  to  the  widow,  takingafter  iH^ghim, 
her  or  in  default  of  her  (e),  except  where  by  some  special  local 
or  family  custom  she  is  excluded  (/).     It  has  been  held  in 
Bengal  that  she  is  under  the  same  obligation  to  chastity  as  a 
widow;  therefore,  as   the   law  is  now  settled,  inoootinenoe  bow  far  tb*  it 
will  prevent  her  taking  the  estate,  but  will  not  deprive  her  m^        ^^ 
of  it  if  she  has  once  taken  it  {g).     In  Bombay,  however,  it 
has  been  hold  after  a  full  examination  of  all  the  authorities 
bearing  on   the  point,   that,  under  the  law  prevailing  in 
Western  India,  a  widow  is  the  only  female  heir  who  is  exclud- 
ed from  inheritance  by  incontinence,  and  the  opinion  of  the 
Allahabad  High  Court  seems  to  be  in  the  same  direction. 


(c)  Qoval  ▼.  DhujujOMBe.  S  Snth.  t06. 

(d)  Khushali  w.  Rani,  4  All.  95. 

ie)  MitAkthan  ii.  2;  SmriU  Cluuidrikm.  li  flt  V.  UAj.,h.  S,  I  IS;  Yhadft 
ChioUmani.  292 ;  THj%  BhagA,  zi  f,  |  L  80 ;  VimmH.,  pp.  1S7, 140. 

( /)  See  M  to  lach  ccMtoma,  Perry,  O.  C.  117 j  Shau  Namtui  w.  Smmdnhmi, 
U  Bom.  H.  C.  349:  RuMsie  ▼.  Pwrusk,  a  D.  onS47,S0S;  HirantUk  w.  Bmm 
Uarayan,  9  B  L.  R.  274 1  8.0.  17  Snth.  810 1  Chowdkfy  Ckifiknmm  w.  MU 
Vovlukho,  2  1.  A.  263  ;  8.  O.  »i  Soth.  166 ;  Pra«^»Mi»  ▼.  iai  JlfW,  6  Bon.  4S8 ; 
pQDJmb  Cattomt,  16,  25,  87,  47. 

(g)  2  W.MmN.  132|  per  MitUr,  J.,  JTery  KclUan^  ¥.  Mcmmnm.  ISR  L.B. 
48}  8.  0.  19  Both.  867  i  anU,  1 470;  RawM^lk  w.  Drnf^iOaL  IM. 
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though  the  point  has  not  required  an  express  decision  (Jk). 
It  will  be  observed  that  the  Daya  Bhaga  and  the  Daya  Krama 
Sangraha^  which  are  the  leading  Bengal  authorities^  both 
quote  in  support  of  the  daughter's  right  of  succession,  a  text 
ascribed  to  Vrihaapati  which  states  that  she  must  be  yirtaoos 
({).  The  same  text  is  also  relied  as  in  the  passages  in  the 
Viramitrodaya  and  the  Smriti  Chandrika  which  refer  to  a 
daughter's  rights  while  no  mention  of  the  qualification  is 
contained  in  the  corresponding  passages  of  the  Mitakshan 
and  Mayukha  (k).  This  is  the  more  remarkable  in  the  case 
of  the  Mitakshara.  Since  the  author  borrows  part  of  the 
text  of  Vrihaspati,  omitting  the  clause  which  requires  Yirtoe 
in  the  daughter.  It  may^  thei*efore,  well  be  that  in  the 
Bengal  school  chastity  may  be  essential  to  a  daughter's  right 
to  inherit^  while  it  may  be  unnecessary  in  Western  India. 
Further^  in  Bengal  there  is  the  authority  of  Rughuntuidai^ 
that  the  word^  '  wife/  in  passages  relating  to  the  rules  o£ 
succession  is  only  illustrativcj  and  applies  to  females  gener- 
ally. This  he  expressly  states  to  be  the  case  as  to  the  obliga- 
tion to  chastity  (/).  In  considering  the  question  in  the 
Northern  parts  of  India  which  are  governed  by  the  Mitak- 
shara^  it  will  be  important  to  ascertain  what  weight  is  to  be 
given  to  the  opinion  of  the  Viramitrodaya,  while  in  Soathem 
India  similar  reference  will  have  to  be  made  to  the  Smriti 
Chandrika.  It  will  be  seen  in  the  next  paragraph  that  the 
Smriti  Chandrika  appears  to  base  its  views  as  to  the  rights 
of  daughters  upon  religious  principles,  which  have  failed  to 
secure  acceptance  in  Madras.  There  seems  to  be  no  doubt 
that  a  daughter  will  be  excluded  by  incurable  blindness,  or 
any  other  ground  of  disability,  such  as  would  disqualify  a 
male  (m).  But  it  must  be  remembered  that  a  daughter  can 
only  inheriu  to  only  inherit  to  her  own  father.  The  daughter  of  the  brother, 
h«r  own  father,  ^^^  uncle,  or  the  nephow  is  not  an  heir  (§  455).     If  a  son 


(h)  Advyapa  ▼.  Rudrava,  4  Bom.  101$  Deokes  w.  8ookhd§o,  2  N.  W.  P.  p. 
863 ;  Qanga  v.  Ohasita,  1  All.  46. 

(»)  3  Dig.  186 ;  Daya  Bhaga,  xi.  2,  §  8 ;  Daja  Krama  Sangraha,  i,  S 1 4. 

{k)  yiramit.,p.  179,  §  8;  Smriti  Chaudrika,  xi.  2,  §  86;  Mitakahuna,  &!. 
I  2  ;  v.  Hay.,  iv.  8,  §  10—12.    Boo  ptr  Westropp,  0.  J.,  4  Bom.  p.  110.  «iipr«. 

(0  fioe  Ramnath  v.  Durga,  4  Oul.  p.  654. 

(m)  Bukuhai  v.  Manchhahai,  2  Bom.  II.  0.  6. 
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diofl  boforo  Ins  father,  leaving  a  daughter,  and  then  the  father 

dies,  also  leaving  a  daughter,  the  inheritance  will  pass  to  the 

daughter  of  the  father  (n).     And  so,  if  one  of  two  nndivided 

brothers  under  Mitakshara  law  dies  first,  leaving  a  daughter, 

and   afterwards  the  surviving   brother  dies   childless,   the 

estate  will  pass  to  his  collateral  relations,  not  to  the  daughter 

of  the  first  brother  (o).     Of  course,  in  Bengal  the  daughter 

would  at  once  have  taken  the  share  of  her  deceased  father. 

The  case  of  the  father's  daughter,  claiming  as  sister,  has 

already   been   discussed    (§  453).      In   Bombay,  a  grand-  eioeptkBoai* 

daughter,  a  brother's  daughter,  and  a  sister's  daughter  are      '* 

held  capable  of  inheriting,  on  the  principle  which  prevailfl  in 

Wa<^tern  India,  that  females  bom  in  the  family  are  goiraja 

sapindn.9  (p).     They   come   in,   however,  not  as   daughters 

but  as  distant  kindred. 

§  i7i.  The  mode  in  which  daughters  inherit  inUr  $e  Prveedi 
depend*)  upon  the  school  of  law  which  governs  the  case.  ' 
Tho  difToront  principlos  which  prevail  upon  this  point  in 
neiigal  and  tho  othor  provinces  have  boon  stated  already  Beat*!- 
(§  ii3).  Mr.  W.  MacNaghten  states  the  order  of  preced- 
ence in  tho  different  provinces  as  follows  (9).  '' According 
to  tho  doctrine  of  the  Bengal  school  the  unmarried  daughter 
is  firfft  entitled  to  tho  succession ;  if  there  be  no  maiden 
daughter,  then  the  daughter  who  has,  and  the  daughter  who 
is  likely  to  have  male  issue,  are  together  entitled  to  the 
RuccoHHion,  and  on  failure  of  either  of  them,  the  other  takes 
tho  heritage.  Under  no  circumstances  can  the  daughters 
who  are  either  barren,  or  widows  destitute  of  male  issue,  or 
tho  tnothern  of  daughters  only,  inherit  the  property  (r). 
But  there  in  a  difference  iu  the  law  as  it  obtains  ia  Benares 
on  thin  point;  that  school  holding  that  a  maiden  is  in  the 
first  inntaiico  entitled  to  the  proporty ;  failing  her,  thai  the 


(n)   S^r>rnn(imy  v     IVnra/uroym,  Mad.  D»0.  of  18&S,  167  t  t  W.  MmN.  ITS. 

(o)  Sr^^f>>i  Mnodelly  T.  Aurhatay,  U%d.  Dm.  of  1S64,  16t. 

ir)  W    A  n    \M,  1H5.  207.  90S.     Hm  ant€,  f  4bL 

iq)   I  W    M«rN    23. 

(.)  s.<.  alto  J  W  MarN  «f,  44,44.40.68;  V.  Darp.,  ISS,  ITS;  Anoa.,  AM. 
DtK  17  :  HivhuttUr  w.  Mt  l>hu%mum€0,  S  &  D.  MS  (489) ;  BtmoSsir.  rmdkmm, 
2  BuOi  17^  Hnt  tinr**  *  widow  m«j  now  r^-wmrry  (|  479)  Ukd  bavt  bmU  fai««| 
it  ha«  U^^n  h^ll  t  h«t  rv«*n  in  B«iiffAl  widowhood  if  B04  |Mr  M  Ml  ibtolvit  frOVM 
uf  riclutiun      fiimcla  v   Dan^oo,  19  Bnik.  I8S. 
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saocession  devolves  on  the  married  daughters  who  are  indi- 
gent^ to  the  exclusion  of  the  wealthy  daughters;  thai  in 
default  of  indigent  daughters,  the  wealthy  daughters  are 
competent  to  inherit;  but  no  preference  is  given  to  a 
daughter  who  has,  or  is  likely  to  have  male  issue,  over  a 
daughter  who  is  barren  or  a  childless  widow  (a).  According 
to  the  law  of  Uithila,  an  unmarried  daughter  is  preferred  to 
one  who  is  married;  failing  her,  married  daughters  are 
entitled  to  the  inheritance.  But  there  is  no  distinction  made 
among  the  married  daughters ;  and  one  who  is  marriedj  and 
has,  or  is  likely  to  have  male  issue,  is  not  preferred  to  one 
who  is  widowed  or  barren.  Nor  is  there  any  distinction 
made  between  indigence  and  wealth.''  The  law  of  ihe 
Mitakshara  has  been  also  stated  in  accordance  with  this 
view  by  Mr.  Colebrooke  and  the  High  Courts  of  Bengal  and 
the  North- West  Provinces,  and  by  the  Privy  Oounoil  (i).  I 
have  already  observed  (§  443),  that  the  Smriti  Ohandrika 
follows  the  doctriue  of  religious  efficacy  so  far  as  to  ezolade 
barren  daughters,  and  Madras  pandits  have  stated  in  ao* 
cordance  with  it,  that  a  daughter  with  male  issue  excludeaa 
sonless  daughter  (14).  The  High  Court  of  Madras,  however, 
upon  a  full  examination  of  all  the  authorities,  has  declined 
to  follow  the  Smriti  Chandrika  upon  this  point  in  preferenoe 
to  the  Mitakshara  (v). 

§  475.  Where  daughters  of  the  same  class  exist,  they  all, 
except  in  Bombay,  take  jointly  in  the  same  manner  as  widows 
(§  468)  with  survivorship  (to).  If  they  choose  to  divide  the 
property  for  the  greater  convenience  of  enjoyment  they  can 
do  so,  but  they  cannot  thereby  create  estates  of  severalty, 
which  would  be  alienable  or  descendible  in  any  di£Ferenfc 


(0  IndigenoQ  iaan  abaolate  term,  and  b  not  limited  to  eaaea  wh«raa  danchtw, 
otherwise  well  off »  haa  received  no  provision  from  her  father ;  Danno  ▼.  inr6o, 
4  All.  243.  As  to  Bombay  law,  ace.  Bakvhai  v.  Manehhahai,  3  Bom.  H.  O,  5| 
Poll  v.  Narotum,  6  Bom.  H.  C.  (A.  O.  J.)  188. 

(0  2  Stra.  H.  L.  242 ;  2  Suth.  17C,  iupra ;  Uma  Deyt  v.  Qofcoolmnwirf,  5 
1.  A.  46 ;  8.  0.  8  Oal.  687  :  Audh  Kumari  v.  Chandra,  2  AU.  681. 

(u)  Smriti  Chandrika,  xi.  2,  §  21 ;  8tra.  Han.  f  828 ;  Doora»amy  v.  Bamammmi^ 
Mad.  Deo.  of  1853,  177.  Semb.,  Oocoolanund  v.  Wooma  i>aee,  16  B.  L.  E. 
405;  8.  0.28  Suth.  840;  a#d.61.  A.46;  8.  0.  8  Oal.  687. 


(v)  Simmani  v.  Jtfuttammal,  3  Mad.  2G5. 
\w)  Daya  Bhaga,  xi.  2,  §  15,  80  j  "  ~' 
Dorasinga  Tevar,  6  Mad.  U.  0.  810. 


to)  Daya  Bhaga,  xi.  2,  §  15,  80 ;  Y.  May.,  iv.  8,  §  10 1  Kattama  Vaehitw  v. 
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manner  (te).  If  at  the  death  of  the  last  survivor  another 
class  o(  daughters  exists,  who  have  been  previously  excluded, 
they  ^vill  come  in  as  next  heirs,  if  admissible  (y).  And 
although  according  to  Bengal  law  a  childless,  or  barren, 
widow  cannot  inherit  originally,  still  if  she  has  already 
taken  as  one  of  a  class  of  sisters,  that  which  would  have 
been  nn  original  disqualification  will  not  prevent  her  taking 
the  wliole  by  survivorship  on  the  death  of  her  co-heireesea 
(z).  Where  property  is  impartible,  the  eldest  daughter  of 
all  the  sisters,  or  of  the  class  which  takes  precedence,  is  the 
heir  (a). 

In  Bombay  the  text  of  the  Mayukha  (iv.  8,  §  10)  "  if  there 
be  more  daughters  than  one  they  are  to  divide  (the  estate) 
and  take  (each  a  share)''  has  been  held  to  support  the  view 
thnt  daughters  take  not  only  absolute  but  several  estates, 
which,  in  the  absence  of  issue,  they  may  dispose  of  during 
their  lives  or  by  will.  0(  course  where  this  doctrine  prevails 
there  can  be  neither  a  joint  holding  nor  survivorship  {b), 

§  476.  The  only  exception  to  the  right  of  any  daughter  SsMptiM  to 
(otherwise  admissible)  to  succeed  before  a  daughter's  son,  ia  ^^' 
a  case  which  only  applies  to  Bengal.  It  is  thus  stated  by 
Mr.  MacNaghten  :  "  If  one  of  several  daughters  who  had, 
OS  maidens,  succeeded  to  their  father's  property,  die  leaving 
sons,  and  sisters,  or  sister's  sons,  then,  according  to  the  law 
of  Bengal,  tho  sons  alone  take  the  share  to  which  their 
mother  was  entitled,  to  the  exclusion  of  the  aiatera,  or 
sisters'  sons"  (c).  This  exception  rests  on  the  authority  of 
Srikrifhna  7  arfcii/anArara  alone.  In  the  corresponding  pass- 
age  o(  the  Daja  Bhaga,  the  case  of  the  maiden  danghter 
is  made  no  exception  to  the  general  rule,  that  on  the  death 
of  any  daughter  the  estate  which  was  hers  becomes  the 


(*)  F  MacN.  55;  prr  curiam,  S^ng^maUUkmtmtmal  ^.  raioyn^.  I  lUd. 
II.  (;   M7. 

(y)   ikir/u/  hocer  x.  Burnui  ZVo,  14  B   L.  R.  MS  (voU)  t  8.  0.  SS  8«lh.  56. 

(r)  AunuffnlnUx.  Rnjon*^  Kant,  2  I.  A.  lU;  8.0.  15  B.  L  R.  IS i  8.  0.  t3 
Sath    -21  I 

(n)    hdttatH't  Snrhuir  t    rk>rn$*n>ga  T#t«r,  6  Mad.  H.  C.  SIO. 

(M   buUkhuiif  X    Kesha*'lAl,  6  Bom.  aV     8««pM<,  |.  5SS. 

(r)  1    W     M%cS    24i  1).   K.  8   i.  S.  Ml  a^M  Dtlim  w.  m   Ummmmo9rmm,$ 

8    I)    26  (:\5);  rrrcuftam,  I>oiHiiiroa«rT.  BunMltae,  14&L.l.Sil(MMl 
B    C.  22  Hath  S5  s  Katt^ma  Vmckimr  v.  Dortif^  T9mt,  S  MmL  H  •  a  SSt. 
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property  of  those  persons^  a  married  daughter  or  othen, 
who  would  regularly  succeed  it  she  had  never  eziated  (d). 
There  seems  to  be  no  reason  for  the  alleged  rule,  and  ite 
soundness  is  doubted^  with  much  apparent  jastioOj  by 
Shamachum  Sircar  (e). 
Pontion  of  §  477.    Thi  Dauqhtib's  Soh^  though  a  aapinda,  ia  not  m 

dmngbtor'fioii.    ^^^^^y^  aapindo.      He  is  nearer  in  degree,  but  oxaotiy 

similar  in  class,  to  a  sister's  son  or  an  aunt's  son,  who  only 
qrigin  of  his  come  in  as  bandhus  (/).  Yet,  according  to  all  systems,  OTaii 
"'  those  which  prefer  the  goiraja  aapindas  as  far  as  the  serenth 

degree,  and  the  Samauodakas  as  far  as  the  fourteenth 
degree,  to  the  bandhui,  he  comes  in  before  brothers  and 
other  more  remote  sapindas.  The  cause  of  this  pacnliar 
favour  is  to  be  found  in  the  old  practice  of  appcnnting  a 
daughter  to  raise  up  issue  for  a  man  who  had  none.  The 
daughter  so  appointed  was  herself  considered  as  eqoal  to  m 
son.  Naturally  her  son  was  equivalent  to  a  grandson,  and 
as  the  merits  of  son  and  grandson  are  equal,  he  ranked  as  a 
son  (g).  Oonsequently,  we  find  him  enumerated  among  the 
subsidiary  sons,  and  taking  a  very  high  rank  among  them, 
generally  second  or  third  (&).  Subsequently  the  appoint- 
ment of  a  daughter  to  raise  up  issue  for  her  father  **t***"^ 
obsolete  (t).  But  the  fact  of  the  nearness  of  daoghtar  and 
daughter's  son  remained,  and  their  natural  claim  to  sneoss 
sion  on  the  ground  of  mere  consanguinity  recommended 
itself  for  general  acceptance.  The  daughter's  son  oeasad 
to  i*ank  as  son,  but  he  retained  his  place  next  in  snooessioa 
to  the  daughter,  or  where  there  was  no  daughter  {k).  In 
some  parts  of  Northern  India  he  is  excluded  by  speoial 
custom  (Z). 

The  daughter's  son  is  not  enumerated  in  the  list  of  heirs 


(d)  DaTa  Bhaga,  xi.  2,  §  3U. 

(«)  V.  Dam,  1(J7. 

(/)  Ante,  §  428. 

(a)  Mono,  iz.  §  127—186 ;  VlttiaLU,  xni.  §  12;  tmU,  %  itf. 

(h)  See  Uble,  anU,  §  68. 

(i)  Smriti  Ohandrika,  z.  §  6,  6.  See  qaeition  whether  ihie  if  w  ....^,  m« 
not  decided.  Thakoor  Jo6bn<Uh  t.  Court  of  Wards,  2 1.  A.  168 ;  8.  a  15  Bw  Ii.  E. 
190 ;  8.  0.  28  Bath.  409. 

{k)  liitakihara,  u.  2.  §  6 ;  SmriU  Chandrika,  zi  2,  S  28 ;  V.  ]faj.»  iv.  61  i  U  | 
Daja  Bhan,  zi.  2,  §  17-29 ;  D.  K.  8.  i.  4  j  YiTtda  Uhintamal,  IM. 

(I)  FuDjab  Oartoma,  16,  27. 
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by  Yfljnavalhja  {m),  and  from  this  it  was  at  one  feimesag- 
geated  by  some  oommentatora  that  his  right  did  not  accrae 
till  all  those  who  were  enumerated  had  been  ezbaosted  (n). 
Mr.  W.  MacNaghteu  also  states  that  he  is  not  recognised 
as  an  heir  by  the  Mithila  school  (o).  Bat  this  seems  to  be  Hiihik. 
incorrect,  even  as  regards  the  Vivada  Chintamani,  which 
appears  to  admit  him  after  both  parents  {p).  It  is  now 
settled,  however,  after  an  elaborate  examination  of  all  the 
Mithila  authorities,  that  the  daughter's  son  is  admitted  by 
them  after  the  daughter  just  as  elsewhere  (q), 

§  478.     A  daughter's  son  can  never  succeed  to  the  estate  SU^ST*^ 
of  his  grandfather,  so  long  as  there  is  in  existence  any  dMglitefft. 
daughter  who  is  entitled  to  take,  either  as  heir  or  by  survi- 
vorship to  her  other  sisters  (r).     The  only  exception  is  that 
which  has  been  already  referred  to  (§  476)  as  existing  in 
Bengal,  where  a  daughter  who  took  as  a  maiden  dies  leaving 
a  son.     The  reason  is  that  he  takes,  not  as  heir  to  any 
daughter  who  may  have  died,  but  as  heir  to  his  own  grand- 
father, and,  of  course,  cannot  take  at  all  so  long  as  there  is 
a  nearer  heir  in  existence.     For  the  same  reason,  sons  by 
different  daughters  all  take  per  capita  and  not  per  eiirpes,  Ttkmptr 
that  is  to  say,  if  there  are  two  daughters,  one  of  whom  has   ^^*^ 
three  sons,  and  the  other  has  four  sons,  on  the  death  of  the 
first  daughter,  the  whole  property  passes  to  the  second,  and 
on  her  death,  it  passes  to  the  seven  sons  in  equal  shares 
(s).     And  on  the  same  principle,  where  the  estate  is  impar- 
tible, it  passes  at  the  death  of  the  last  daughter  to  the  eldest 
of  all  the  grandsons  then  living,  and  not  to  the  eldest  son  of 
the  last  daughter  who  held  the  estate  (t).     It  was  laid  down 


(m)  Tajnftfalkya.  ii.  %  155, 186. 

(n)  I>ava  Bhaga,  li.  2,  $  27  i  D.  K.  8.  i.  4,  f  8. 


(o)  1  W.  MaoN.  28  i  and  ao  the  paodiU,  Pokhnarain  w.  ML  SMtpkool,  S 
8.  D.  114(162). 

(p)  Vivada  ChioUmani,  204. 

(<7)  Surja  Kumari  w.  Oattdhrapt  6  8.  D.  140  (168). 

(r)  Aumirtolall  ▼.  Rajoncekant^  2  I.  A.  118;  8.  0.  16  B.  L.  R.  ISt  8.  0.  23 
Sath.  214;  Santri  ▼.  Vengu  Ammal,  Mad.  Ilea  of  1861,  187 1  1  W.  MmN.  t4t 
2  W.  M.  44.  67  ;  Ranxdan  ▼.  Rehartt,  1  N.  W.  P.  200 ;  Aiijnath  w.  MmkMf,  i 
All.  608;  Jamiyatram  t.  Dai  Jamna,  2  Bom.  H.  C.  10,  confrg  h  aow  owm i uM. 
8e«  Lnkuhniehai  v.  Oanpat  Moroha,  5  Bom.  H.  0.  (O.  0.  J.)  180 1  Sihehund^r 
▼.  Sr smutty  Treepofyrah,  Faltoo,  98. 

(»)  1  W.  MacN  2ft;  1  8tra.  H.  U  189 ;  8  Dig.  601 »  Ramdhmn  ▼.  KUhm^ 
kanth  ^S   I).  100(133). 

(0  kattawa  Narhiar  t.  rhrtuinya  Terar,  6  lUd.  H.  0.  810 1  MftUm 
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by  the  Bengal  pandits  in  one  caae^  that  if  property 
to  daughter's  sons^  any  such  sons  bom  afterwards  will 
take  shares^  in  redaction  of  the  shares  already  taken  («)• 
But  this  assumes  that  a  dangbter  capable  of  prodnoiog 
sons  is  still  alive.  If  so,  the  grandsons  oonld  not  taka  afe 
all,  unless  in  the  case  of  sons  by  the  maiden  daughter,  whiflk 
is  considered  by  the  Daya-krahma-sangraha  to  be  an  oxoap* 
tion  (§  476). 

§  479.  A  daughter's  son,  on  whom  the  inheritaaoa  has 
once  actually  fallen,  takes  it  as  full  owner,  and  tharsapoii 
be  becomes  a  new  stock  of  descent  and  on  his  death  ftha 
succession  passes  to  his  heir,  and  not  baok  again  to  the  hair 
of  his  grandfather  (v).  But  until  the  death  of  the  laal 
daughter  capable  of  being  an  heiress,  he  takes  no  intevesl 
whatever,  and  therefore  can  transmit  none.  Therefor^  if 
he  should  die  before  the  last  of  such  daughtera  leaviog  m 
son,  that  son  would  not  succeed,  because  he  beloiigs  to  a 
completely  different  family,  and  he  would  offer  no  oblatioft 
to  the  maternal  grandfather  of  his  own  father  (to).  Nor  eaa 
the  daughter's  daughter  ever  succeed,  except  in  Bombaf^ 
whether  her  mother  has  taken  or  not,  because  she  oonisn 
no  benefits  on  her  maternal  grandfather,  and  is  eatraagid 
from  his  lineage  («)• 

§  480.  Pasints. — The  line  of  descent  from  the  o\ 
being  now  exhausted,  the  next  to  inherit  are  hia 
And  here,  for  the  first  time,  there  is  a  variance  betwaao  the 
different  schools  of  law  as  to  the  order  in  which  they  take. 
The  right  of  the  mother  as  an  heir  was  very  early  reoogniied 
(§  444),  but  her  precedence  as  regards  the  father,  who  vaa 
also  stated  to  be  an  heir,  was  left  uncertain.  The  Mitak* 
shara  gives  the  preference  to  the  mother  on  the  ground  of 


fiod^  ▼.  Doratinga  Te9ar,  8  I.  A.  99 ;  8.  0.  3  Mad.  890.  The  doobiMi 
the  Baraerati  Vikwa  (§  682, 666)  that  property  at  iooa  aa  itpuaaa  to  a 
▼eata  at  once  in  that  daaghter'a  aon  and  in  hia  aon,  oannot  ba  sow 

(It)  Mi.  Solukna  ▼.  Ramdolal,  1  8.  D.  624  (434). 

(«)  3  Dig.  494,  602 ;  Ramjoy  t.  Tarraehund,  2  M.  Dig.  79 1  Mto  v. 
3  AIL  134. 

(to)  Daya  Bharn,  xi.  2,  §  2{  iv.3,{34;  Ilitu  i.  Agund  Sai,  9  8.D.tfMi 
Senkvl  t.  Aundananda,  Mad.  Dec.  of  1862,  27.  See  to  tha  ooalmy.  Bf 
think  erronooualy,  Shto  S^hai  ▼.  Om^,  6  8.  D.  301  (3^)  { Dd«T.  (leiVaC,nn|b 

(a)'  Daya  Bhaga,  zi.  2,  §  2;  F.  MaoN.  6;  W.  A  9. 191,  307. 
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propinqnitj,  and  is  followed  In  Mitliila  by  tlie  Vivada  Chin- 
tainani ;  and  this  is  stated  by  Mr.  W.  MacNaghten  to  be 
the  law  of  Benares  and  Mithila  (y).  The  Smriti  Chandrika 
prefers  the  father,  npon  the  authority  of  a  text  of  Bhrat 
Vishnu  (z).  The  Madhavija  leaves  the  point  undeoided, 
and  Varadrajah,  apparently  following  Srikrishna,  seems  to 
make  both  inherit  together  (a).  Samhhu  says  that  the 
point  is  immaterial,  as  whichever  of  the  two  takes  will  take 
for  the  bene6t  of  the  other  (b).  The  Viramitrodaya,  while 
giving  a  general  preference  to  the  doctrine  of  the  Mitak- 
shara,  reconciles  it  with  the  conflicting  text  of  Bhrat 
Vifthnn  by  making  the  precedence  of  father  or  mother 
depend  on  personal  merit,  which  again  he  appears  to  test 
by  pecuniary  rather  than  by  moral  considerations  (c).  In 
Bengal  it  is  quite  Rettled  that  the  father  takes  before  the 
mother,  both  on  the  express  authority  of  Vishnu,  and  upon 
priucipleB  of  religious  efHcacy  {d).  The  Mayukha  takes  the 
8ame  view,  and  a  fntwah  to  the  same  effect  is  recorded  from 
Pooiiah.  But  Mosnrs.  West  and  Btihier  adopt  the  opposite 
order  on  the  authority  of  the  Mitakshara  (e). 

§  481.  According  to  Bengal  law  a  stepmother  does  not  SttpmoUier. 
succeed  to  her  stepson.  This  would  necessarily  be  so  upon 
the  principles  of  Jivinia  Valuina^  as  she  does  not  partioipate 
in  the  oblations  offered  by  such  stepson  (/).  The  Mitak- 
shara does  not  notice  the  point,  but  the  reasons  given  by 
Vijnanrsvara  for  allowing  the  mother  to  inherit,  viz,,  her 
close  rehitionsliip  to  her  son,  seem  to  show  that  he  conld 
only  have  hnd  the  natural  mother  in  view  (g).  The  Bengal 
pandits  have,  on  Reveral  occasions,  asserted  that  the  word 
junta   in   the    Mitakshara  includes  a   stepmother,  and,   in 


(*/)  Mitaktbain,  ii.  3.  See  Notr*  by  Colebrooke.  Tivftda  Cbint*maiii,  S9S, 
2!>t :  2  W  MarN.  55,  n.  ;  ante,  $  iad.  The  SAimsvmii  VilmM  aUo  followi  the 
rulo  of  t.hn  Mitokiihani  in  preference  to  that  of  tba  Smriti  OhandrikB, 
§§  r>(VI-r,72. 

(a)  Smriti  Cbandrikn,  xi.  3,  §  0. 

(n)    Madbaviyn,  §  38  ;  Vorodrajftb,  8Q.     See  3  Dijr.  480. 

(/))  Sraiiti  (Minndrika,  xi.  3,  §  8.  {e)  Yicmmit.,  pp.  185-— >lOt. 

(d)  Viiihnu,  xTii.  §  G.  7  ;  IHya  Rhan,  xi.  3  ;  D.  K.  &  i.  6 ;  8  Die.  8e9— MS  t 
2  W.  MncN.  51;  Hemlytn  v.  Goluck  Chund€r^7  8.  D.  108  (lt7). 

(- 

MivoN.r>2:  Ukhiw.  lihairaS,  ti  8.  D.  SM  {M)  i  JSkyrehm  w.  NMhki»mm,6B.D. 
M  (HI ) :   Alhndmoni  v.  aokulmoni,  8.  D.  ot  186S,  MS. 
(./)  Mitaktbani,  ii  3 ;  ace.  1  Btn.  H.  L.  141 ;  Ku$mthai  f.  Ffl/oft,  4  Boot.  908. 


^V.  MncN.  51 :  Hemlutn  v.  Goluck  Chunder.  7  8.  D.  108  (lt7). 

»  V.  May.,  iT.  8.  §  14  ;  W.  A  H.  52,  158  ;  V.  N.  Mmndliek,  800,  078. 

[/)  I)a>a  lUiaRa,  lii.  2,  §  30  ;  xi.  6.  §  3  ;  D.  K.  8.  vi.  1 13t  vii.  |  3  i  f  W. 
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accordance  with  that  view,  it  waa  decided  that  a  woman  in 
Orissa  would  inherit  to  her  etepson  {h).    Theae  opinioua, 
however,  were  reviewed  by  the  Full  Bench  of  the  Bengal 
High  Court  in  a  case  from  Mithila,  and  it  waa  decided  thai 
a  Btepmother  was  equally  excluded  by  the  Mitalcshara  and 
the  Daya  Bhaga.     The  same  rule  applies  afariiori  to  higher 
ascendants,  such  as  a  grandmother  (t).     In  Bombay  it  haa 
been  decided  that  a  stepmother  cannot  be  introduced  aa  an 
heir  under  the  word  ''mother/'  but  that  she  is  a  more 
distant  heir  as  the  wife  of  a  gotraja  aapinda,  and,  therefore, 
herself  a  gotraja  sapinda,   according    to  the  doctrinea  of 
that  Presidency.    Her  place  in  the  line  of  heirs  haa  not  yet 
been  settled  (h).    In  Madras  also  it  haa  been  decided  that  a 
stepmother  cannot  succeed  in  competition  with  a  sapinda  of 
the  deceased  (2). 
Dieabiiity  ^"  Bengal  it  has  been  held  that  the  rule  which  inoapain- 

aritting  from       tates  an  uuchasto  wife  from  succession,  applies  also  to  a 

.uuobutity.  *  * 

mother.  This  is  based  not  upon  any  express  text  relating 
to  mothers,  but  upon  the  authority  of  Rughunandan,  who 
lays  it  down  that  the  passages  in  the  Daya  Bhaga  whioh 
refer  to  a  wife  have  a  general  application  to  all  female  heirs. 
He  expressly  asserts  that  in  the  text  of  Kaiyayana,  ''the 
wife  who  is  chaste  takes  the  wealth  of  her  husband,"  the 
word  ''wife"  is  illustrative  (m).  On  the  other  hand  in 
Bombay  it  has  been  decided  that  the  condition  aa  to  ohaa- 
tity  only  applies  to  a  widow,  and  the  inclination  of  the 
Court  of  the  North- West  Provinces  seems  to  be  in  the  same 
direction  (n).  It  is  admitted  that  an  estate,  once  taken 
by  a  mother,  will  not  be  divested  on  the  ground  of  unohaa- 
tity  (o).  Since  Act  XV  of  1856  (Hindu  Widow  Marriage) 
a  mother  will  not  lose  her  rights  as  heiress  to  her  son,  bj 
reason  of  a  second  marriage  previous  to  his  death  (p). 

{h)  2  W.  MaoN.  G8 ;  liithenpiria  w.  Soogunda,  1  &  D.  87  (48)  |  Bmrmimm  t. 
Uirkishor,  ib.  80  (52). 

(i)  lata  Joti  V.  Mt.  Durani,  R.  L.  U.  Sup.  Vol.  G7s  &  0.  SoUi.  Spz  173. 

{k)  K»Mserbai  v.  Valab^  4  Bom.  188. 

(0  Kutnaravelu  v.  Firana,  5  Ifad.  2D}  Muttammal  v.  VmtgoidktkwUt  t6.tt. 

(tn)  Itamnath  y.  DurgOf  4  Cal.  660. 

(n)  Advyapa  v.  Rudrava,  4  Bom.  1(^1 ;  Ikokee  v.  Sookhdeo, 8 N.  W.  P.  pi  lO  ; 
(langa  v.  Ohasitat  1  All.  46 ;  atite,  §  473. 

(o)  See  caaes  in  two  procodiug  noteii. 

(v)  Akora  y.  Doreani,  S  B.  L.  U.  (A.  0.  J.)  190;  S.  0.  U  Sttih.  8S£«iifr, 
§478 
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§  182.  HnoiniCRs. — Next  to  parcnte  come  brothers.  There  Broihert. 
.110  toxta  which  show  that  at  one  time  their  position  in  the 
lino  of  hrirs  was  unsettled,  the  brother  being  by  some 
ptcforrod  to  the  parents,  while  according  to  others  even  the 
grandmother  was  preferred  (g).  From  a  religions  point  of 
view  the  claim  of  the  brother  would  seem  to  preponderate 
over  that  of  the  father,  as  he  offers  exactly  the  same  three 
oblations  a^  were  incumbent  on  the  deceased,  while  the 
father  receives  one  and  offers  two,  viz,,  to  his  own  father 
and  grandfatlier.  But  the  principle  of  propinqnity  in  this, 
as  in  other  cases,  turned  the  scale  (r). 

Among  brotliers,  those  of  the  whole  blood  succeed  before  Whol«  before 
those  of  the  half-blood.  The  Mitakshara  prefers  them  ^^'Wood. 
on  the  natural  ground  of  closer  relationship,  and  the 
l^engal  authorities  on  the  ground  that  the  former  offer 
oblations  to  the  ancestors  of  the  deceased  both  on  the 
male  and  femalo  side,  while  the  latter  offer  oblations  in 
the  mnio  line  only.  If  there  are  no  brothers  of  the  whole 
blood,  tlioi!  those  of  the  half-blood  are  entitled,  according 
to  the  law  of  Benares  and  Bengal,  and  the  Punjab,  and 
that  which  prevails  in  those  parts  of  the  Bombay  Presi- 
dency which  follow  the  Mitakshara.  The  Maynkha,  how- 
ever, prefers  nephews  of  the  whole  to  brotliers  of  the  half- 
blood,  and  its  authority  is  paramount  in  Gnserat,  and  the 
island  of  Bombay  (5). 

§  483.  Until  very  lately  it  was  supposed,  that  the  prefer-  Bnpptmd 
once  of  the  whole  to  the  half-blood  in  succession  between  b«imiiL* 
brothers  was  subjoct  to  an  exception  in  Bengal,  where  the 
property  was  undivided.  The  point  could  never  arise  ontof 
I^engal,  for  under  Mitakshara  law,  where  the  property  is  un- 
divided, it  passes  by  survivorship,  and  not  by  inheritance. 
But  in  Bengal  the  share  of  an  undivided  coparcener  does 
not  lapse  into  the  entire  property,  but  passes  to  his  own  heirs. 


(7)  Smrili  Chiinfhika.  xi.  6,  f  4— W,  84 

(r)  MiUkphsini,  ii  4;  ViTada  Chintaimini,  SQS;  V.  May.,  W.  8,  |16|  Daya 
nhiifp,  xi.  5  ;  n.  K.  8.  i.  7.  

(jt)  MitakuhKra,  ii.  4,  {  5,  S ;  Vivmdt  GhintiuiMni,  890;  Daya  BbiM,  ti.  4^ 
§9-13;  I).  K  8  i  7,  §  1-3  :  Viraroit,  p.  103,  §  8  ;  8  Dig .  609.  688 s  7rMUl««9 
hrb  V.  ficerrhundrr,  12  M.  I.  A.  628;  8.  O.  8  D.  L.  R.  (P.  0J[I8 ;  8.  0.  II 
Stith.  (P.  O.)  31  :  KriMhnaji  v.  Pandurang,  18  Don.  H.  0.  06|  Y.  May.,  iv.  8^ 
$  in ;  W.  &  B.  53,  105;  Paojab  Ciwioiiw,  80— SS. 
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If  here  broUierf 
undivided. 


held  Dot  to 
exidt. 


Undivided 
iMfore  divided. 


of  whom^  in  the  absence  of  nearer  relations^  his  brother  is  one 
(§  243).     Jaganiiatha  quotes  a  text  of  Yama: — "  ImmoT- 
able  undivided  property  sball  be  the  heritage  of  all  the  bro- 
thers (be  their  mothers  the  same  or  different),  but  immoTable 
property,  when  divided,  shall  on  no  account  be  inherited 
by  the  sons  of  the  same  father  only."     This  he  ezplaine 
by  saying,  *'  If  any  immovable  property  of  divided  hein^ 
common  to  brothers  by  different  mothers,  have  remained 
undivided,  being  held  in   coparcenary,  the  half-brothers 
shall  liaye  equal  shares  with   the  rest.     Bnt  tlie  nterioe 
brother  has  the  sole  right  to  divided  property,  moveable  or 
immovable"  {t).    And  in  various  cases  it  was  decided  that 
where  the  brothers  were  undivided,  those  of  the  half-blood 
were  entitled  to  come  in  as  heirs  equally  with  those  of  the 
whole  blood  (u).    If  this  distiinction  really  existed,  it  would 
merely  show  that  the  Bengal  lawyers  did  not  posh  the 
doctrine,  that  undivided  brothers  hold  their  shares  in  quasi- 
severalty,  to  its  logical  consequences.     If  brothers  of  the 
whole  and  half-blood  are  to  succeed  equally  in  a  system 
which  is  governed  by  the  principle  of  religious  effioaoy,  it 
can  only  be  by  treating  the  property  of  the  deceased  as  an« 
divided  family  property,  which  is  to  be  dealt  with  aooording 
to  the  rules  of  partition,  and  not  as  several  property,  to  be 
dealt  with  according  to  the  rules  of  iuheritanoe.     Of  ooarse, 
on  the  former  principle  the  brothers  would  all  share  eqaaHy, 
as  being  equally  related  to  their  common  father  (§  397). 
The  whole  law  ou  the  point  was,  however,  lately  examined 
by  a  Full  Bench  of  the  High  Court  of  Bengal,  and  it  was 
decided  that  no  such  distiuction  existed,  and  that  brothers 
of  the  half  could  never  take  along  with  brothers  of  the  whole 
blood,  unless   the  former  were  undivided,  and  the  latter 
divided  (v). 

Where  no  preference  exists  on  the  ground  of  blood  an 
undivided  brother  always  takes  to  the  exclusion  of  a  divided 


(0  S  Dig.  617.  518. 

(u)  2  WT  MiicN.  60;  Tilock  w.  Ram  LuekhM,  2  SuUi.  41 1  KylmA  v. 
8  Suth  43  :  Shibnarain  v.  Ram  Nidhee,  0  Butli.  87. 

(v)  Rajkiihore  v.  Qobind  Ohunder,  1  Col.  27;  8.  0.  SI  Biith.  SM| 
ShM  Soondary  t.  Firihw,  4  I.  A.  147. 
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brollier,  whether  the  former  has  re-united  with  the  deoeasedi 
or  has  uever  severed  his  nuion  (w). 

Illegitininie  brothers  may  succeed  to  each  other  (§  467). 
§  484.  Nkpiirws.— In  default  of  all  brothers,  of  the  whole  Nephawi. 
or  half-blood,  the  sons  of  brothers,  or  nephews,  succeed.  To 
this,  as  I  have  already  observed,  the  Maynkha  appears  to 
mnke  an  exception.  It  allows  the  sons  of  a  brother  of  the 
full  blood  to  succeed  before  a  half-brother,  and  it  appears 
also  to  allow  the  sons  of  a  brother  who  is  dead  to  share 
along  with  surviving  brothers  (0).  But,  according  to  the 
Benares  and  Bengal  schools,  no  nephew  can  succeed  as  long 
an  there  is  any  brother  capable  of  taking.  The  rule  being 
universal  that,  except  in  the  case  of  a  man's  own  male  issue, 
the  nearer  sapiuda  always  excludes  the  more  remote  (y). 
If,  however,  a  brother  has  once  inherited  to  his  brother,  and 
then  dies  leaving  sous,  they  will  take  along  with  the  other 
brothers.  Because  an  interest  in  the  estate  had  actually 
vested  in  their  own  father,  and  that  interest  passes  on  to 
them  nn  hin  hoirn.  But  it  must  be  remembered  that  the 
brother  must  live  until  the  estate  has  actually  vested  in  him. 
That  is,  he  muRt  not  only  survive  his  own  brother,  but 
survive  any  other  persons,  such  as  the  widow,  daughter, 
mother,  Ac.,  who  wouhl  take  before  him  («). 

'i'hcro  is  the  same  order  of  precedence  between  sods  of  Preeodtooe. 
brothers  of  whole  and  of  half-blood,  and  between  divided 
and  ro-united  nephews,  as  prevails  between  brothers  (a). 

§  185.  Where  nephews  succeed  as  the  issue  of  a  brother  Thevialrapcr 
on  whom  tlie  propeity  has  actually  devolved,  they,  of  course,  **** 
tako  liin  ^liare,  that  Ir,  they  take  jyer  itirpes  with  their  uncles 
if  any.      For  instance,  suppose  at  a  man's  death  he  leaves 
two  hrothors,  A.   and   B.,  of  whom  A.  has  two  sous,  and 
immediately   afterwards   A.  dies;   then,   as  the  eslAte  had 

(w)  Jntlu^'rhunrirr  r.  Ilrnntlhrn harry,  1  lljd^,  S14;  KMohram  ?.  Na%dki»kor. 
^  W    \,    n   (A    (•  .1)7:  «   ('    11  8uth   SOS. 
It)    V     Mny  ,  iv    8.  §  If..  17- 


M.t,U»..ir».  li    4.  5  7.notr;  Virmmit.tt  IW.  §  Jj  1 1% .  SS4 ;  t  W.  llMir7t| 

A»,/.m\  »    (.'oof  .Ki,  ^  fialh.  4.1  J  aSlrm^tl  0  Bolh.  So. 
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already  veafced  in  A.^  his  sons  take  half,  and  B.  takes  the 
other  half :  but  if  he  left  at  his  death  two  nephews  hj  a 
deoeaaed  brother  A.,  and  three  nephews  by  another  deoaaaed 
brother  B.,  the  five  would  take  in  equal  shares,  or  per  eapUmg 
because  they  take  directly  to  the  deceased,  just  as  dangli- 
tor's  sons  do,  and  not  through  their  fathers  (b). 

Oq  the  same  principle,  vis.,  that  nephews  take  no  interasi 
by  birth,  but  merely  from  the  fact  of  their  being  the  nearest 
heirs  at  the  time  the  inheritance  falls  in,  it  follows  that  a 
nephew  can  only  take,  if  he  is  alive  when  the  snooession 
opens.  A  nephew  subsequently  born  will  neither  take  a 
share  with  nephews  who  have  already  succeeded,  nor  will  the 
inheritance  taken  by  others,  to  whom  he  would  haTe  been 
preferred  if  then  alive,  be  taken  from  tiiem  for  his  benefit. 
But  if  on  any  subsequent  descent  he  should  happen  to  be 
the  nearest  heir,  it  will  be  no  impediment  to  his  soooession 
that  he  was  born  after  the  death  of  the  onole  to  whoee 
property  he  lays  claim  (c).  Of  course,  the  adopted  son  of  a 
brother  succeeds  exactly  as  he  would  have  done  if  he  bad 
been  the  natural-born  son  of  that  brother  (d). 

§  486.  The  brother's  grandson,  or  grandnephew,  is  not 
mentioned  by  the  Mitakshara,  unless  he  may  be  inoladed 
in  the  term  brother's  sons.  He  is,  however,  expressly 
mentioned  by  the  Bengal  text  books  as  coming  next  to  the 
nephew,  and  is  evidently  entitled  as  a  sapinda,  sinoe  he 
offers  an  oblation  to  the  father  of  the  deceased  owner  (a). 
On  the  same  principle  the  brother's  grest-grandson  is 
excluded.  The  same  distinction  as  to  whole  and  half-blood 
prevails  as  in  the  case  of  brothers  (/).  Of  oonrse,  be  cannot 
succeed  so  long  |is  any  nephew  is  alive,  except  by  speoial 
custom  {g). 

(b)  1  W.  HaoN.  S7 ;  1  Stra.  H.  L.  146 1  Mitakihani,  U.  4,  f  7*  aoU  i 'Ar^'*  v. 
~  1 ;  Qooroo  V.  Kyla9h,  6  Suth.  M ;  flr^'o  y.  SirmmM  Bta^,  S 


Gouree,  15  Sath.  70 
Suth.  408. 

(c)  Didhoomookhi  w.  Schamoee,  Bov.  18S ;  Banymadkch  v. 

248. 

(d)  2  W.  MacN.  74. 

le)  See  Para$ara  w.  Rangan^ja,  2  Mod.  202. 
(/)  Daya  Bhaga.  xi.  G,  §  0.  7 ;.  U.  K.  8.  i.  0,  8  Dig.  636.    Tbo  biotiMr^S  . 

grandson  will  Uoirovor,  it  ii  said,  Huccood  among  tno  lakolfM  in  pufawot  !• 
a  detcendant  of  equal  degree  through  a  fcnialo.  Ka$hM  Mokum  t •  A^'  QMmit 
21  Suth.  239.  but  BeevotL  §  498. 

(g)  2  W.  MacN.  6/.    In  the  Punjab,  nephowi  and  gaadptphswi 
tog^er.    Punjab  Ouftoma,  12. 
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Mr.  W.  MacNagbten  states  that  the  brother's  grandson  ^f^^Jj^ 
is  excluded  by  the  authorities  of  the  Benares  and  Mithila  Benarat  Uw. 
school  (h),     ])ut  he  is  included  by  Varadrajah,  and  perhaps 
by  the  Madhaviya,  and  it  has  been  decided  by  the  Bengal 
High  Court  that  under  the  Mitakshara  system  he  is  an  heir, 
though  it  was  not  decided,  and  was  not  necessary  to  decide, 
whether  he  came  in  next  after  nephews  (•).     If  he  succeeds  Onadiiephew. 
as  one  of  the  brother's  sons,  in  the  wide  meaning  usually 
given  to  that  term,   his   place   would   be    next  after  the 
nephew.     That  this  is  his  place  has  been  held  to  be  the  law 
in  a  case  from    Mithila  (k).     And   in   Western   India  the 
grandnephew  has  been  decided  to  be  an  heir,  though  his 
position  is  not  exactly  defined  (Z). 

§  487.  On  referring  to  the  tables  given  at  §  427  and  F^ther'i  line. 
§  428  it  will  be  seen  that,  in  the  first  place,  the  descendants 
of  the  owner  himself,  down  to  and  including  bis  great- 
grandson  and  his  daughter's  son,  have  been  exhausted. 
Tho  line  then  ascended  a  step  higher,  viz.,  to  his  parents, 
and  then  descended,  exhausting  all  the  male  descendants  Bhionft.goti« 
of  the  father  who  are  also  sapindas  of  the  owner.  Now,  "*^ 
tho  sister  and  sister's  son  of  the  owner,  are  merely  the 
daughter  and  daughter's  son  of  the  owner's  father.  Simi- 
larly, his  niece  and  his  son  are  the  daughter  and  daughter's 
son  of  his  brother.  His  female  first  cousin  and  her  son 
are  the  daughter  and  daughter's  son  of  his  uncle.  His 
aunt  and  her  son  are  the  daughter  and  daughter's  son 
of  his  grandfather.  All  these  sons,  as  will  be  seen,  are 
tho  sajnndas  of  the  owner  ;  but  they  are  not  gotraja 
sapindas.  Therefore,  upon  the  priuciples  of  all  the  schools 
which  are  not  based  upon  the  Daya  Bhaga,  none  of  them 
can  succeed  until  all  the  anjnndaa,  $akulyatf,  and  »ama- 
uodakatt  in  an  unbroken  male  line  have  been  exhausted. 
Wo  shall,  therefore,  first  examine  the  order  of  descent  as 
laid  down  by  the  Benares  and  Mithila  schools,  which  io 
this,  as  in  most  other  respects,  are  identical,  and  point  out 


(h)  1  W.  MncN.  28.  nrr.  Rmriti  Chandrika,  li.  6/ 

(i)  V'nmdnijah,    W;    Madliavip,    §  40;  KurBem  w.   Oodung^  6  Both.   158  | 
Oorhun  h'nnrr  v.  Unjfto  Ar'i/r,  II  Suth.  906. 
U)  Sumhlinr^lnit  v.Jhrter,H.\)  of  1855,  382,  and  lO  Vartdrmiah,  M. 
(f)  W  A  H  iyr>. 
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the  different  order  of  devolution  adopted  in  Bengal  and 
Western  India. 

§  488.  GBAMDrATHiHs'  AND  Qbiat-Qra]idvathib8'  Limb.— * 
On  the  exhaustion  of  the  male  descendanta  in  the  Una  of 
the  owner's  father^  a  similar  oonrse  is  adopted  with  regard  to 
the  line  of  his  grandfather  and  great-grandfather.  In  eaob 
case,  according  to  the  Mitaksharai  the  grandmotber  and 
great-grandmother  take  before  th6  grandfather  and  graai- 
grandfather.  Then  come  their  issue  to  the  tbird  degraa 
inclusive.  That  is  to  say,  so  far  as  the  issue  of  each  anoeator 
are  his  aapindas,  they  are  also  the  iapinJUu  of  the  ownar, 
with  whom  they  are  connected  through  that  anoeator  («)• 
In  these  more  distant  relationships  there  is  no  preferanoe 
of  whole-blood  over  half-blood,  in  cases  governed  by  tba 
Mitakshara  and  Maynkha.  Priority  on  this  ground  is  limited 
to  the  cases  of  brothers  and  their  issue  (n).  It  would 
probably  be  different  in  Bengal.  The  author  of  the  Smriti 
Chandrika  gives  a  completely  different  line  oE  deaoenk  Ho 
makes  each  line  of  descent  end  with  the  grandaon;  ba 
makes  the  son  and  grandson  in  each  line  take  bafora  tba 
father,  and  then  brings  in  the  father  of  one  series  aa  tba  aon 
in  the  next  ascending  series  (o).  This  arrsngament^  bow- 
ever,  seems  not  to  have  been  followed  by  any  other  antbor. 

§  489.  Sakultas  and  Samahodakas. — ^The  above  ordar^  aa 
will  be  seen,  exhausts  all  the  gotraja  aapindat  of  tba  naarar 
class.  Then  follow  the  sakulyas,  or  persons  oonnaotad  by 
divided  oblations,  and  the  safnanodaJuLa^  or  kindred  oon* 
uected  by  libations  of  water.  The  former  extend  to  loor 
degrees,  both  in  ascent  and  descent,  beyond  the  aapindaa, 
and  the  latter  to  seven  degrees  beyond  the  saknlyaa  (p). 
Little  is  to  be  found  as  to  the  order  in  which  they  anooead. 
The  Bengal  writers  make  those  in  the  descending  line  take 


(m)  Hitakthara,  ii.  6,  §  1—6 ;  Ifadbanya,  S  41,  only  iDoladai  «mw  ssdnsi- 
BODfl,  but  there  oau  bo  no  reaeon  for  eioluding  the  great-frandacML    lib  llllt 
wai  affirmed,  Oobind  v.  Mohe»h,  15  B.  L.  K.  86 ;  8.  0.  23  Skk.  117 1  W.  A  B. 
196  :  Mahoda  v.  KtUeani,  1  8.  D.  67  (82) ;  V.  Durp.,  m,  and  §M  UmhimuUmt 
Haiunder,  2  M.  I.  A.  167  ;  W.  A  B.  172 ;  V.  N.  MandUk,  861, 178. 

(n)  Samat  v.  Amrat  6  Bom.  8M. 

(o)  Smriti  Obandrika,  zi.  6,  §  8>12. 

(p)  Ifitakabora,  ii.  6,  §  6. 
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first,  And  then  Uioso  in  the  snccessive  ascending  linea  ivith 
their  descendants  {q).  This  arrangement  follows  the  ana- 
logy of  succession  among  sapindas,  where  those  who  offer 
oblations  take  first,  and  then  those  who  participate  in 
them  (r).  In  the  table  of  snccession  given  by  Prosonno 
Coomar  Tagore  in  hid  translation  of  the  Vivada  Chintamani, 
no  mention  is  made  of  any  descendants  beyond  the  three 
generations  below  the  owner.  He  makes  the  sakulya  as- 
cendants follow  in  regular  order  after  the  last  of  the  col- 
lateral Sapindan,  and  after  them  the  samanodaka  ascendants. 
Cleaily,  however,  the  aakulyas  and  samanodakat  in  the  des- 
cending line  are  entitled  equally  with  the  ascendants,  if  not 
in  priority  to  them.  The  Mitakshara  gives  no  instances  of 
succession  for  either  sakuhjas  or  satnanodakas.  After  it 
has  exliausted  the  near  sapindas  it  merely  says,  "  In  this 
manner  must  be  understood  the  succession  of  kindred  be* 
longing  to  the  same  general  family  and  connected  by  funeral 
oblations/'  {namaivigotra  sapinda)  t.«.,  itakulyas,  "If 
there  be  nono  Ruch,  the  snccession  devolves  on  kindred  con- 
nected by  libations  of  water,"  %.*>„,  Manu^fuxlakas  {$),  lint 
SnhoiViim  in  his  commentary  carries  on  the  enumeration  two 
Rt«ps  further,  on  the  same  principle  as  Prosonno  Coomar 
Tagore,  making  the  sakulyas  in  the  ascending  line  and  their 
issue  follow  next  after  the  collateral  sapindasi  Messrs. 
Went  and  Buhlor  suggest  two  arrangements:  either  that 
the  fourth,  fifth,  and  sixth,  in  the  owner's  own  line  should 
take  first ;  next  the  remoter  descendants  in  the  lines  of 
the  father,  grandfather,  Ac,  successively,  and  so  on  ;  or 
that  those  in  the  different  lines  should  take  jointly  in  the 
order  of  nearness,  instead  of  one  line  excluding  the  other  {I.) 
I  am  not  awnre  of  any  case  in  which  a  conflict  between 
heirs  in  the  ascending  and  descending  lines  has  arisen.  It 
is  obvious  that  a  man  could  very  seldom  live  so  long  as  to 
leave  a  xaknhja  descendant  in  existence,  and  could  never 


(7)  I  W.  MacN.  80 ;  Dsya  Bhft||»,  zl  6. 1 12,  noU ;  RaoapiUlaUoD,  At  |  SO, 
not«» ;  V.  Darp.,  806. 

(r)  Thii  ii  also  the  ordor  of  laeoeMion  io  Ui«  lisi  of  belri  eompiUd  by 
Rio,  which  will  \to  found  in  CanningliMi't  0       il. 

(«)   MiUk«hara,  it.  6,  §  6,  S.  ooUi 

(0  W   A  il  51.  176.    Seefotwmb,  Umr99iw. 
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leave  a  iamanodaka  descendant.    The  qnestion  of  prioritf 
is  therefore  practically  unimportant. 
Who  are  enUU-       §  490.  Bandhus. — After  all   the  aamanodaha$  are   ez- 
ed  M  bandhiu.     in^ugted,  the  bandhtid  succeed  according  to  Benares  mnd 

Mithila  law  (§  436).  I  have  already  discuaaed  the  meaning 
of  this  term^  and  pointed  out  that  none  of  the  ennmeratioiia 
of  bandl^ua  in  the  law-books  are  to  be  considered  ezhaoaiiTa 
(u).  In  the  tables  annexed  to  §§  428,  429,  will  be  {onnd 
references  to  the  decisions  which  have  aflGurmed  the  right  as 
bandhtLS  of  the  various  persons  there  named. 
Bisior'i  ■on.  Among  those  landhua  who  are  omitted  by  the  Mitakahnrat 

the  sister's  son  has  had  the  severest  struggle  for  enatonoet 
having  even  run  the  gauntlet  of  an  adverse  deciaion  of  tha 
Privy  Council.  His  right  has  always  been  recognised  under 
Bengal  law,  as  he  is  expressly  named  by  the  Daya  Bhagm  («). 
But  in  the  provinces  governed  by  the  Mitakahara  (not 
including  Western  India)  it  was  supposed  that  he  had  no 
Right  of  tiiter't  claim,  and  this  view  was  put  forward  ahnost  nnanimonaly  by 
MTtXhan,        ^^^  writers,  pandits,  and  Judges  (io).    The  case  came  oa 

for  the  decision  of  tho  Privy  Council  in  an  appeal  trooi  the 
North- West  Provinces,  which  are  governed  by  the  Banaros 
law.  There,  a  sister's  son  sued  to  set  aside  an  adoptioii 
made  by  the  widow  of  his  deceased  uncia  The  objeetioii 
was  taken  that  he  was  not  in  the  line  of  heirs  at  aD,  and  as 
such  had  no  interest,  vested  or  contingent,  which  would 
entitle  him  to  maintain  the  suit.  Of  course,  this  was  tha 
strongest  possible  form  in  which  tbe  question  of  his  right 
could  arise.  It  was  not  a  question  of  precedence,  bnfc  of 
absolute  exclusion.  It  went  the  full  length  of  saying,  that 
if  there  were  no  other  heir  in  existence,  the  estate  woold 
escheat  rather  than  pass  to  him.  Yet  the  doctrine  of  the 
inability  of  the  bister's  son  to  inherit  was  accepted  by  the 


(it)  See  ante,  §  425—480. 

(vj  Daya  Bhaga,  zi.  6,  §  8.  He  hmi  aUo  been  reoogniMd  M  ab  hiir  fai  LalMra. 
Puniab  Coatonie,  22. 

(w)  1  Sink  H.  L.  147 ;  Bin.  Man.  §  S41 ;  2  W.  MaeN.  85,  87,88j  tfMli^SW. 
MacN.  01 ;  Rc^chunder  w.  Ooeidchund,  1  8.  D.  46  (M) ;  JowoAtr  w.  XL  KmSiu 
too,  1  Bath.  74;  Ouman  v.  Srikant  Noogi,  Bev.  480 1  Nagalimgmii.  TmMktfm, 
Had.  Deo.  of  1860,  246.  where  the  pandita  differed  from  the  Jadm;  gwtl— 
mal  w.  ITuppii,  I  Mad.  H.  0.  85 ;  Sfoonea,  v.  DfciiniMi,  N.  W.  P.  ISSS,  «iltA 
Thakoorain  w^Mohun,  11  M.  1.  A.  303. 
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OBI« 


Judicial  Gommittco  to  this  full  extent^  and  the  suit  was  dia-  denied  by 
missed  on  the  preliminary  objection  that  he  had  no  interest  mitue. 
whatever  in  the  subject-matter  {»).  In  ordinary  cases  such 
a  decision  would  have  set  the  matter  at  rest  for  ever.  But 
the  case  itself  was  rather  an  extraordinary  one.  The  plain- 
tiff's counsel  chose  to  make  an  express  admission  that  his 
client  could  not  inherit  as  a  handhu,  not  being  mentioned  as 
such  in  the  Mitakshara.  He  asserted  that  he  was  really  a 
gotraja  sapinda.  This  claim  he  rested,  partly  on  the  autho- 
rity of  the  Mayukha,  and  partly  on  the  views  of  Balambhatta 
and  Nanda  Pandita,  who  consider  tliat  where  the  word 
brothers  occurs  in  the  Mitakshara  it  should  be  interpi'eted 
as  including  sisters  (y).  Consequently,  sisters'  sons  would 
inherit  along  with,  or  immediately  after  brothers'  sons.  The 
•Tndicial  Committee  had  no  difficulty  in  setting  aside  the 
whole  of  this  argument,  and  as  the  place  which  he  really 
occupied  as  a  bandhu  had  been  disclaimed  for  him  by  his 
counsel,  it  followed  that  no  locus  Handi  was  loft  to  him  at  all. 

This  decision  was  pronounced  in  1867,  and  in  1868  another  8i«t«»r'ii  Km 
case  arose  under  Mitakshara  law,  in  which  also  a  person  bXT* 
not  s|>ocificnlly  named  claimed  as  t^bandhiL  The  relation 
hero  was  a  maternal  uncia  The  Uigli  Court  of  Bengal 
held  that  the  Crown  would  take  by  escheat  in  preference  to 
hirn.  The  Judicial  Committee  held  that  the  enumeration  of 
cngna(<)s  in  the  Mitakshara  was  not  exhaustive,  and  admitted 
his  claim  (z).  In  this  case,  it  will  be  observed,  the  uncle 
t^iok  OH  heir  to  his  sister's  sou,  which  is  exactly  the  converse 
of  the  fnrint^r  cuso,  whore  the  sister's  son  claimed  as  heir  to 
his  maternal  uncle.  But  if  the  uncle  is  the  bandhu  of  his 
sister's  son.  this  makes  it  at  least  probable  that  the  sister's 
son  is  the  bntulhn  of  his  uncle.  The  decittion  in  Thakoorain 
V.  Mnhun  was  apparently  not  referred  to  by  the  Judicial 
Committee,  ami  they  cited  with  approbation  a  later  decision 
of  tlio  Hffi^ul  lli^h  Coiirt,  in  which  the  same  view  had  been 
t.'ikcit  as  tlint   ciinnci:U4Ml  by  themselvos,  and  the  right  of  a 
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by  Full  Bench 
of  Bengal ; 


Bister's  son  had  been  admitted  in  oonsequenoe  {a),  aa  ahow- 
ing  that  the  point  was  still  open  in  India. 

§  491 .  In  this  state  of  the  authorities,  the  case  of  a  aiater^a 
son  came  before  the  Fall  Bench  of  the  High  Oonrt  of  Bengal, 
upon  a  reference  to  them  made  in  regard  to  the  case  qaoted 
by  the  Judicial  Committee.  His  right  was  affirmed  in  m 
most  elaborate  judgmeut  delivered  by  Mr.  Justice  MMbt, 
and  assented  to  by  the  other  Judges.  The  judgment  was 
written  before  the  decision  of  the  Privy  Council  in  Chidhari 
V.  Oavemment  of  Bengal  hud  reached  India^  but  proceeded 
on  exactly  the  same  grounds.  He  showed  that  the  apeoific 
enumeration  of  bandhus  in  the'  Mitakshara  was  not  erhanat* 
ive  but  illustrative  only,  and  that  the  sister's  son  not  only 
came  within  the  definition  of  a  bandhu  aa  laid  down  by 
Vijnaneavara,  but  was  actually  nearer  than  any  of  thoae 
Yrho  were  expressly  named.  The  adverse  decision  of  the 
Privy  Council  on  the  appeal  from  the  North-West  Provinooa 
was  disposed  of,  by  tho  remark  that  it  had  really  proceeded 
upon  a  mere  admission  of  counsel  which  could  not  be 
binding  in  any  other  case  (6).  This  decision  was  again 
followed  by  the  High  Court  of  Madras  as  settling  the  law  in 
that  Presidency  (c). 

§  492.  It  is  a  very  remarkable  thing,  that  in  1871  Che 
open  b7  Judicial  yery  same  question  as  to  the  right  of  a  sister's  son  was  again 

raised  before  the  Judicial  Committee  in  an  appeal  from  the 
North-West  Provinces,  and  the  very  same  argument  was 
addressed  to  them  on  his  behalf  as  that  which  they  had  already 
set  aside  in  1 867.  It  was  not  necessary  to  decide  the  point,  aa 
it  had  not  been  taken  in  the  Indian  Courts,  and  the  &cta  as 
to  the  relationship  were  not  admitted.  But  their  Lordahipa 
treated  the  claim  as  wholly  an  open  question,  though  they 


and  ID  Madne. 
Treated  ai  ■till 


(a)  Amrita  v.  Lakhiiuurayan.    TUia  ia  the  case  next  oited,  wbeve  tiba 
to  which  the  Judicial  Oommittee  had  referred,  waa  nnnfiiied  oft  a 
made  to  tho  Full  Bench. 

(b)  Amnta  w.  Lakhinarayan,  2  B.  L.  R.  (F.  B.)  28 ;  a  0. 10  Both.  (F.  B.)  9iw 

(c)  Chelikani  v.  Suraneni,  0  Mad.  H.  O.  878 ;  SnntfOMT.  XUnfmmmLtMmL 
304.  Uia  right  has  alwaye  been  recognised  in  Western  India,  W.  A  B.  SM,  ML 
but  the  son  of  the  step-sister  is  said  not  to  take  where  there  is  a  mm  of  a  Ml 
sister,  ib.  205.  This  would  naturally  bo  so  on  principles  of  ir^*tanrninitjr_  !■ 
Beunl,  where  religious  efficscy  is  considered,  sons  of  sistan  of  WMM  SM  half- 
blood  take  together,  each  beiog  of  equal  merit  8  W.  MaoN.  86 :  D.  K.  8.  L 
10.  §  1. 
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Roem  to  Uiiuk  thnfc  the  balance  of  authority  was  against  its 
validity  (d).  Ko  reference  was  made  to  tlieir  own  decisions 
in  18G7  and  18G8,  rior  does  their  attention  appear  to  have 
been  called  to  the  Full  Bench  ruling  on  the  point  in  Bengal. 

Oil  the  whole,  however,  it  may  probably  be  considered 
that  the  rights  of  the  sister's  son,  and  of  all  others  similarly 
situated,  are  now  settled  beyond  dispute. 

§  493.  The  right  of  the  granduncle's  daughter's  son  has  Grudaiielc't 
also  been  discussed  in  Madras,  and  decided  against  (0).  ^*'' 
But  this  decision  rested  upon  the  supposition,  that  as  he  was 
not  named  by  the  Mitakshara,  he  was  excluded.  The  Court 
admitted  that  on  general  principles  he  would  inherit,  but 
pointed  out  that  he  stood  on  exactly  the  same  footing  as  the 
sister's  son,  who  at  the  date  of  the  decision  was  supposed 
not  to  bo  in  the  line  of  heirs.  But  as  the  right  of  the  latter 
is  now  established,  the  reasoning  put  forward  by  the  Judges 
for  shutting  out  the  son  of  the  granduncle's  daughter,  would 
apply  directly  in  favour  of  letting  him  in. 

§  404.  Tho  order  of  succession  among  handhwt  under  PreoHono«w»t« 
Mitsikshara  law  is  very  obscure.  Nothing  is  to  be  found  upon  ib«  MiMtbaim. 
tho  subject  cither  among  text-writers  or  in  precedents,  and 
tho  principle  upon  which  any  case  is  to  be  decided  is  far  from 
clear.  If  the  text  of  the  Mitakshara  in  which  the  handk%i$ 
are  enumerated  is  to  be  taken  as  indicating  the  order  of  buc- 
ression,  it  will  bo  seen  that  proximity,  and  not  religious 
efficncy,  is  tho  ground  of  preference;  the  first  of  the  three 
classes  contains  the  man's  own  first  cousins,  the  second  con- 
tains his  father's  first  cousins,  and  the  third  contains  his 
mother's  fust  cousins  (§  437).  This  is  corroborated  by  the 
next  verse  (/),  where  the  author  says,  "By  reason  of  near 
afTinity,  the  cognate  kindred  of  the  deceased  are  his  succes- 
sors in  tho  first  instance,  on  failure  of  them  the  father's  cog- 
nate kindred,  or  if  thore  be  none,  the  mother's  cognate 
kindred.  This  must  be  understood  to  be  the  order  of  suc- 
cession   hero   intended."     This   is  the  view  taken   by  the 


id)  KootT  Oootah  T.  Rao  Kumn,  14  M.  I.  A.  176.  19S  t  8.  0.  If  B.  L,  R. 
(P  C  )  I. 
(«>  hiAsm  V  Ja^yalU,  8  Mad.  B.  0.  9M. 
if)  MiUkshara.  u.  6,  {  S. 
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author  of  the  Yiramitrodaya.     It  haa  also  been  adopted  bj 

the  Courts  of  Bengal  and  Bombay  as  the  principle  npoa 

which  they  have  preferred  the  sister's  son  to  the  aant's  bod, 

and  the  maternal  uncle  to  the  son  of  the  maternal  aunt  (g). 

The  preference  of  the  father^s  kindred  to  that  of  the  mother, 

is  in  accordance  with  the  general  preferenoe  of  the  male 

line  to  the  female  line  (§  436). 

Arrangemant  §  495.  BiMQAL  Law. — ^The  radical  difiEarence  between  the 

UD^  er      gal      gyg^jn  qI  ^{^^  Baya  Bhaga  and  of  the  Mitakshara  ia,  thaft 

Order  of  preoed-  the  former  allows  the  bandhuSg  that  is  the  bhinna-goirm 

sapindaa,  to  come  in  along  with,  instead  of  after,  the  gctra/m 
aapindaa  (§  482),  the  principle  of  religions  efficacy  being 
the  sole  test  applied  in  deciding  between  rival  olaimanta, 
Upon  examining  the  application  of  this  principle,  it  will  be 
seen  in  the  first  place,  that  all  the  bandhus  em  parU  paiUmi 
come  in  before  any  of  those  ex  parte  maiemd.  The  roaeon 
is  that  the  former  present  oblations  to  paternal  aaoeaton^ 
which  are  of  higher  elBcacy  than  those  presented  by  the 
latter  to  maternal  ancestors  (A).  As  regards  the  poaitioii 
inter  ae  of  the  bandhua  em  parte  patemi,  it  will  be  aeen  by 
a  reference  to  the  table  (§  428)  that  every  one  of  them 
is  a  daughter's  son  in  the  branch  where  he  occnra.  Only 
three  of  these  are  mentioned  in  the  Daya  Bhaga  eti., 
the  sons  of  the  daughters  of  the  &(her,  the  grandfather, 
and  the  great-grandfatther  respectively;  and  these  are 
ranked  immediately  after  the  male  issue  of  those  anceators^ 
that  is,  they  come  in  before  the  males  of  the  branch  ueat 
above  them.  Just  as  the  daughter's  son  of  the  owner  cornea 
in  before  his  £&ther,  brothers,  nephews,  and  granduepliewi 
(f).    The  Daya-krama-sangraha  introduces  a  new  aeriea  of 


ig)  Vinunit,  p.  800,  §  5  ;  Ouneth  w.  NUkomul,  8S  Snfch.  9M|  MokmmimBw. 
KrUhnabai,  5  Bom.  607 

ih)  Daya  Bhaga,  xl  6,  §  12,  SO;  D.  K.  S.  i.lO,  f  U^  t  Dig.  ilS | flfUi^ {  tfli 
rule  4. 

(t)  Daya  Bhaga.  xi.  6.  §  8—12 ;  8  Dig.  528 ;  V.  Darp.,  8S4.  Aoooc^fcMly  |M 
aittar'H  aon  baa  beeu  held  to  take  beforu  paternal  niiclai  (2  W.  Ifaaa/aU  i 
Sumboehunder  v.  Ounga,  6  8.  D.  234  (301),  and  their  iaMM(l  W.  MmN.  i8|| 
Rajehunder  v.  Ooculehund,  1  8.  D.  48  (5C) ;  2  W.  MnoK.  56,  87  ;  JTflniiNi  v.  Jm 


Rajehundtr  ».  *#^v»,i»»i.»*«»».i*,  *  •#.  a^.  -m#  \ww/  ,  «  •« .  awiwa.^.  ww, ««  ,  •*■■  wamm  ▼,  «■• 
Chandra,  6  8.  D.  46  (50) ;  Kishsn  v.  Tanni,  ib.  65  (S«)  i   Lmiki  v.  MkminA, 
ih.  816  (8^);  W.  A  B.  180;  DunMhwur  v.  D^oskwOtm',  Morrii  Pt.  II.  M| 
Brojo  ▼.  Sreenaih  Bote,  0  Sath.  403.    A  fortiori  Uifore  tho  immo  of  thm  mnni 
gnuiOlathor  (2  W.  MacN.  89,  00).    Bat  be  takca  afler  Uie  wa  gf  a  kalf.linilkK 
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hnndhns,  viz.,  those  wlio  occnpy  the  position  of  sons  of  the 
niocea  of  tlio  father,  grandfather,  and  great-grandfather. 
It  followfl  the  Daya  Bhaga  in  making  the  daughter's  son 
Rticcoed  the  male  issue  of  each  branch,  and  places  the  niece's 
sons  immediately  after  the  daughter's  son  (k).  It  does  not 
mention  the  sons  of  the  grandniece  in  each  branchy  but 
their  title  is  exactly  of  a  similar  nature,  and  has  been 
aflirmcd  to  exist  (/).  Now,  thift  order  of  succession  would  PraMdanM 
bo  the  nntural  one  if  proximity  alone  was  regarded,  the  t^H«m. 
agnates  in  each  branch  being  preferred  to  the  cognates,  but 
thn  cognates  in  each  branch  being  preferred  to  the  agnates 
in  the  more  distant  branch.  It  would  also  be  the  proper 
course  if  the  mere  number  of  oblations  were  regarded.  The 
(luughtor's  son  in  each  line  presents  exactly  the  same  number 
of  oblations  as  the  son  in  the  same  line,  and  presents  them 
to  the  same  persons.  So,  the  sons  of  the  niece  and  of  the 
grandniece  present  the  same  number  of  oblations,  and  to 
the  Ratne  persons,  as  the  nephew  and  grandnephew.  Each 
of  tliPRo  presents  a  greater  number  of  oblations  than  the  son 
in  the  line  above  him.  But  then  comes  in  the  principle, 
that  oblations  presented  to  paternal  ancestors  are  more 
efficncious  than  those  presented  to  maternal  ancestors  (m). 
If  thifi  principle  goes  to  the  extent,  that  a  man  who  presents 
a  greater  numl^er  of  oblations  to  persons  who  are  his 
maternal  ancestors,  is  inferior  to  one  who  presents  a  lesser 
ninnl>er  to  persons  who  are  his  paternal  ancestors,  then  the 
principle  is  undoubtedly  disregarded  both  by  the  Daya 
Hlmp^  and  the  Daya-krama-sangraha.  If,  howerer,  it  only 
goo<t  to  this  extent,  that  where  the  number  is  equal,  those 
who  present  offerings  to  paternal  ancestors  are  preferred  to 
t)in«io  who  present  them  to  maternal  ancestors,  then  the 
whnlo  r nurse  of  descent  is  logical  and  consistent. 

§  W^Ck  This  (pie<ttion  arose  very  lately  in  Bengal  under  Bcmof  tsltM. 
i]w  following  circumstances.     In  1864  the  High  Court  had 


(3  W  M«cN  rji,H1):  ftn<l  h<»  will  Uka  Moally  whMlMr  be  b  aliv«  Ai  IIm  4Mai 
of  thi*  Inut  rvn)*^  h'>l(l«»r,  or  of  anv  frintltr  trhn  imkm  bj  iihtritanot  frow  tmk 
ml«»  iS.rtn  K'i"«  ?.  Fukf^r,  15  9at.h.  4Xi.) 

(A)   I>    K    S    i    10.  §J  I.  2;  8.9,  M,  IS. 

({)   hi'hrr  M.  hun  ^   A<«;  f;^«iul,  S4  Bath.  919. 

(m.)  .'\  \hg  MO;  rrr  J/irr«r.J.,(7ani  V.  AnmmdLml,lB.  L.  R.  •!  •.  19 1  8.  O. 
n  Snf>.   (F   II  )  19 
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held  that  tlie  son  of  a  brother's  daughter  was  not  an  heir  at 
all,  and  that  the  passage  in  the  Daya-krama-sang^raha  which 
stated  that  he  was  an  heir  was  an  interpolation  (n).  In  1870 
this  decision  was  reversed  by  the  Full  Bench^  in  an  elaborate 
judgment  by  Mr.  Justice  Milter.  His  judgment  was  based 
entirely  upon  general  considerations  as  to  the  nature  of  the 
relationship  of  handhnsy  and  the  grounds  upon  which  they 
were  entitled.  The  decision  did  not  refer  to,  still  leas  aflBrm 
the  genuineness  of  the  disputed  text  of  the  Daya-krama- 
Posiponed  to  saugraha  (o).  No  question  was  then  raised  as  to  the  posi- 
aguu  e.  ^.^^  which  such  a  handhu  would  take  in  the  line  of  heirs. 
Finally,  this  last  question  arose  in  1874.  The  relationship 
of  the  conflicting  parties  is  shown  in  the  annexed  pedigree. 

Qraud  father. 


L._ 


1 


father.  graodfiither*!  son. 

I  I 

_.....  .  ^J  gmDdfotbort  gnuuiwHi. 

I  OWNKK.  I 

brother.  gmndfiftther'a  frroai-gimadaoa, 

I  Defenduit. 

brother'*  daughter. 

I 

brother's  daughter' ■  ion, 

PLiintiff. 

The  plaintifl:  was  son  of  the  owner's  niece.  The  defendants 
were  what  we  should  call  first  cousins  once  removed,  in  the 
male  line.  Both  the  Lower  Courts  decided  in  favoar  of  the 
plaintiff.  It  is  evident  that  he  offered  oblations  to  the  owner 
and  his  father,  while  the  defendant  only  offered  to  the  grand- 
father. On  appeal,  however,  this  decision  was  reversed.  The 
Court  admitted  the  plaintiff's  right  as  a  handhu^  but  held  that 
he  must  come  in  after  the  defendant,  on  the  ground  that 
they  who  offer  to  maternal  ancestors,  are  inferior  in  religions 
eflicucy  to  thoso  who  offer  a  lesser  number  of  cakes  to 
paternal  ancestors.     The  text  of  the  Daya-krama-sangraha, 


(n)  Oohindo  v.  Woomvth,  Suth.  Sp.  176,  rcforriDg  to  D.  K.  &  i.  10.  f  %. 

(o)  Ouru  V.  Anand,  5  B.  L.  K.  15;  8.  0. 18  8nth.  (F.  B.)40.  It  n*y  be 
obtforvod  that  the  docinion  iu  the  Of or-ruled  case  had  been  obUiB«d  by  tba 
arguineut  of  Mr.  Justice  Mitter  himself  when  at  the  bar.  This  nukj  Moouat  lor 
the  fact  that  no  uotice  was  taken  of  tliu  D.  K.  8.  in  the  over-nUUg  judgmMit. 
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which  timkes  him  succeed  after  the  son  of  the  father's 
flaiigliter,  and  before  the  grandfather,  was  treated,  on  the 
anthority  of  the  case  in  1864,  as  being  of  too  doubtful 
authenticity  to  weigh  against  the  infringement  of  first 
principles  which  it  was  supposed  to  contain  (p), 

§  497.  It  may  be  remarked  upon  this  decision,  that  if  §  2  DeeWondif. 
of  the  Dnya-kmma-sangraha,  ch.  i.,  s.  10,  is  to  be  rejected 
as  spurious,  §§  9  and  13  must  go  with  it,  for  all  three  lay 
down  exactly  the  same  rule,  and  rest  upon  the  same  prin- 
ciple. If  this  principle  is  erroneous,  it  is  difficult  to  see  how 
the  Daya  Bhaga  (xi.  6,  §  8 — 12)  can  be  maintained,  for  it 
places  the  daughter's  son  of  the  branches  above  the  owner, 
before  the  males  of  the  next  higher  branch.  The  Court 
deals  with  this  by  saying,  that  the  special  reason  given  by 
Jiinuta  Vnhaiui  for  that  arrangement  does  not  apply  to  the 
others.  The  special  reason  is,  that  ''  his  father's  or  g^nd- 
fathcr'a  danght-er's  son,  like  his  own  daughter's  son,  trans- 
ports his  mnnes  over  the  abyss  by  offering  oblations  of 
which  he  may  partake."  But  the  brother's  daughter's  son 
offers  oblations  of  exactly  the  same  character.  The  only 
remaining  snp|K)sitiou  is,  that  the  daughter's  sons  of  the 
direct  lineal  ancestors  have  an  efficacy  of  a  different  cha- 
racter from  that  possessed  by  the  daughter's  sons  of 
the  collateral  branches.  If  so  the  Daya-krama-sangraha 
would  bo  wrong,  the  Daya  Bhaga  and  the  High  Oonrt 
o(  Bon^l  right.  The  arrangement  would  then  be,  that 
Mio  dnnphter's  sons  of  collaterals  should  come  in  one  after 
tlio  other,  nt  the  end  of  the  nearer  sapindas,  and  before 
the  saknlyns. 

§  498.  The  principle  of  the  above  decision  was  carried  out  Salraljm 
in  a  later  case,  to  the  extent  of  preferring  a  male,  who  was  Cadhii  *** 
not  a  snpinda  at  all,  to  nn  undoubted  bandhu.  The  last  male 
holder  of  the  property  in  dispute,  named  Bliarut,  was  the 
third  son  of  the  common  ancestor.  Ue  was  succeeded  by  his 
daughter,  on  whoso  death  the  conflict  arose  between  plaintiff 
and  defendant.     Their  relationship  to  him  appears  in  the 


(r)  (lohtud  V.  Alnhe*h,  Ifi  R    L.  R.  35 ;  8.  C.  23  Sath.   117;  foUowed  in 
Ocdoychuin't  ca»r,  1  Cal  411. 

n 
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accompanying  pedigree.     It  was  admitted  that  defendant 

Ancestor. 

r-^ ^-1 1 

Bou.  1  son.  a  OwNBS,  Bbarat  S 

graDOton.  grandsoD.  gnuiddaagbter, 

I  I  (iMt  boldar) 

great-grandaou,  great-granddaughter,  Bejoje  Dibia. 
Kashee  Nath.                        Joy  Doorga. 

I    ^  I 

great-great-grandson,  great-great-grandson, 

Defendant  PlaintUP. 

was  only  a  sukulya.  On  tho  other  hand,  (he  plaintiff  offered 
cakes  to  his  three  maternal  ancestors,  one  of  whom  waa  the 
common  ancestor.  Of  course,  the  question  would  have  been 
exactly  the  same  if  the  lust  holder  had  been  the  ancestor 
himself.  It  certainly  does  seem  anomalous,  that  where  two 
claimants  are  equally  distant,  a  case  can  arise,  in  which  the 
one  who  claims  through  a  female  is  actually  preferred  to 
one  who  claims  through  an  unbroken  line  of  males.  Under 
Mitakshara  law,  of  course,  no  such  preference  could  ever 
be  assorted.  Yet,  upon  the  ground  of  religious  efficacjj  it 
seems  clear  that  on  Bengal  principles  the  plaintiff  had  a 
superiority  over  the  dufeudant,  unless  it  can  be  laid  downj 
that  a  divided  oblatiou  offered  to  '  the  father  of  the  deceased 
owner  by  A.  must  be  more  meritorious  tlian  an  undivided 
oblation  offered  to  him  by  B.,  wherever  such  father  is  the 
paternal  ancestor  of  A.  and  only  the  maternal  ancestor  of  B.' 
The  ground  upon  which  the  Court  proceeded  was  as  follows. 
"  It  ia  quite  clear  that  going  back  a  generation  to  the  time 
when  Kashee  Nath  represented  one  generation  and  Joy 
Doorgi^  the  other,  Kashee  Nath  was  the  preferential  heir, 
lie  alone  could  have  performed  the  parbana  shradh,  and  not 
Joy  Doorga.  Consequently,  it  seems  to  us  that  the  son  of 
Kashee  Nath  would  have  a  necessarily  preferential  right 
over,  and  would  exclude  the  son  of  Joy  Doorga.  The  cere- 
mony of  the  parbana  tfhradh  is  one  that  cannot  remain  in 

Kathee  Mohun    abeyance,  and  is  one  that  cannot  be  performed  by  a  female. 

T.  Jiaj  Qobind.  j^  ^^^  ^^^^^  described  as  the  most  important  of  the  ceremo- 
nies prescribed  by  the  Hindu  religion.  The  inability  of  Joy 
Doorga  to  perform  it,  and  the  performance  of  it  by  Kashee 


IN    CASR   OF   DANDIIUS.  5G3 

Natli  daring  his  lifetime,  carried  witli  it  the  right  to  inherit 
as  the  reward  of  benents  conferred  on  the  deceased.  And 
that  riglit  extends  in  the  succeeding  generation  to  giving 
preference  to  the  son  of  Kashee  Nath  as  heir,  and  nearer  to 
l^hiirnt  tliau  tlie  son  of  Joy  Doorga.  This  view  is  confirmed 
by  tlie  provisions  of  chap.  xi.  of  the  Daya  6haga,  which,  as 
pointed  out  by  Mr.  Justice  Mitter  (q),  has  as  its  most  promi- 
nent characteristic,  the  studious  exclusion  of  female  rela- 
tives generally.  And  the  whole  tendency  of  the  treatises  on 
the  subject  is,  as  we  understand  them,  directed  to  the  pre- 
ference of  tliose  who  lineally  descend  from  males  as  heirs, 
to  tlie  postponement  of  those  who  derive  their  right  to  suc- 
cession through  a  female  member  of  the  family.  The  break 
in  the  capacity  to  perform  the  religious  ceremonieSi  resulting 
from  the  intervention  of  a  daughter  in  the  direct  line  of 
descent,  seems  to  us  to  give  the  preference  to  the  line  in 
which  male  issue  has  continued  unbroken,  and  the  male  issue 
of  a  brother,  traced  through  sonship,  is  endued  with  superior 
efficacy  as  regards  oblations  to  the  issue  of  a  brother  through 
a  daughter  (r)." 

§  499.  With  grofit  respect  to  the  learned  Judges,  it  may  Vmnand. 
be  doubted  whether  there  is  riot  a  flaw  in  this  reasoning.  It 
is  quite  clear  that  Kashee  Nath  had  a  better  title  than  either 
Joy  Doorga  or  her  son.  If  the  inheritance  had  fallen  in 
during  his  life,  he  would  have  swept  it  away,  and  there  the 
matter  would  have  ended.  But  it  is  equally  clear  that  no 
ripfht  whatever  vested  in  him  during  tlie  life  of  the  last  holder, 
and  therefore  he  could  transmit  none  to  his  son(#).  At  the 
death  of  Bijoye  Dibia,  the  rival  claimants  had  to  be  judged 
each  on  their  merits.  The  son  of  Kashee  Nath  did  not  take 
through  his  father,  nor  the  son  of  Joy  Doorga  through  his 
mother ;  that  is  to  say,  their  rights  did  not  depend  upon  the 
relative  rights  which  those  persons  would  have  had,  if  they 
had  both  survived  Bijoye.  The  question  was,  as  the  Judges  Tr^mtmm^tm 
correctly  state  it,  which  of  them  was  endued  with  superior  tiuS&^* 


iq)  III  hifl  jndi^meni,  6  Fi.  h.  R  S4;  8.  C.  IS  SuUi.  (P.  B.)  40. 
(r)  hanhr*!  Mohun  r.  Raj  Oobind,  S4  5aih.  S29. 
(f)  Se«  ante,  §  484,  485. 
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ef&cacy  as  regards  oblations  7  Now,  the  peculiarity  of  Hinda 
ceremonial  law  is,  that  an  heir  in  the  female  line  offers  to 
three  maternal  ancestors,  excluding  his  mother,  while  an  heir 
in  the  male  lino  offers  to  three  paternal  ancestors,  including 
his  father.  Consequently,  the  former  is  able  to  offer  an  un- 
divided oblation  to  an  ancestor  one  dugree  more  remote  from 
himself  than  the  latter  can.  It  is  admitted  that  oblations 
offered  to  a  maternal  ancestor  of  the  deceased  owner  are,  to 
a  certain  extent,  less  efficacious  than  those  offered  to  a  pater- 
nal ancestor.  But  the  question  is,  whether  a  divided  oblation 
offered  to  a  paternal  ancestor  confers  on  him  greater  religions 
benefit,  than  an  undivided  oblation  offered  to  the  same  person 
^  in  his  character  oF  maternal  ancestor.  If  so,  all  the  iakulyoM 
would  take  before  any  ba}idhu.  'i'hat  is  the  law  of  the 
Mitakshara,  but,  except  for  the  case  under  discuasion^  it 
would  appear  not  to  bo  the  law  of  the  Daya  Bhaga  {t), 
nandhns  ex-  §  &00.  Jhmita  Viihaua  hardly  notices  the  bandhiu  exparte 

paite  materni.     fnaterud,  merely  alluding  to  them  i\s  ^Hhe  maternal  uncle 

and  the  rest,"  who  come  in  *'  on  failure  of  any  lineal  descend- 
ant of  the  paternal  great-grandfather,  down  to  the  daugh- 
ter's sou/'  lie  seems  to  attempt  to  reconcile  his  order 
of  succession  with  that  of  Yajnavalkya,  by  assuming  that 
the  term  handhu,  as  used  by  the  latter,  only  referred  to  those 
on  the  mother's  side  {u).  Snkrishna,  however,  sets  out 
their  order  very  fully,  adopting  the  same  principle  as  he  had 
done  iu  regard  to  the  other  sapindas.  He  gives  the  property 
first  to  the  mother's  father,  and  his  issue,  that  is  the  mater- 
nal uncle,  his  son,  and  grandson,  then  to  the  daughter's  son 
of  the  mother's  futlier,  then  to  the  line  of  the  mother's  grand- 
father, and  greut-grandfatlier,  in  similar  manner,  and,  on 
failure  of  all  these,  to  the  sakulyas  and  samaiiodahaa  (v). 
These,  as  already  stated,  take  first  in  the  descending  line, 
and  then  in  the  ascending  {w). 


(t)  Sc«  Deyanath  v.  Muthoor,  G  S.  D.  27  (30),  where  ibo  too  of  the  mAtorul 
aunt  of  the  decoosud  was  held  eiititleil,  in  prcforonoe  to  auy  lintul  dtMoandant 
from  a  commnu  unccstor  beyond  thu  third  degreo.  Such  a  relation  ia  ob? iooely 
iuferior  in  r(;li{;iouB  elKcacy  to  tho  son  of  the  nephew's  daughter. 

(it)  Daya  Hhaga,  zi.  0,  §  12—14. 


(»')  1).  K.  8.  i.  10,  S  li— 21. 
(iu)  Duyu  nhugn,  xi.  G.  §  22  ;  D. 


K.  8.  i.  10.  22—25. 
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§  501  Bombay  Law. — Tlio  distinctive  feature  of  the  law  Adminionof 
which  prevails  in  Western  India^  is  the  laxity  with  which  it 
admits  females  to  the  succession.  The  doctrine  of  Baud' 
hay  ana,  wliich  assorts  the  general  incapacity  of  women  for 
inheritance,  and  its  corollary,  that  women  can  only  inherit 
tinder  a  special  text,  appear  never  to  have  been  accepted  by 
the  Western  lawyers.  They  take  the  word  sapinda  in  the 
widest  sense,  as  importing  mere  affinity,  and  without  the 
limitation  of  the  Mitakshara,  that  female  sapindus  can  only 
inherit  when  they  are  also  goirajas,  that  is,  persons  who 
continue  in  the  family  to  which  they  claim  as  heirs  (m). 
The  most  prominent  instance  of  this  doctrine  is  the  intro- 
duction of  the  sister  into  the  line  of  succession.  She  is  Sister. 
brought  in  by  the  Mayukha  after  the  paternal  grandmother, 
and  before  the  paternal  grandfather,  under  that  serviceable 
text  of  Mann,  "To  the  nearest  sapinda  (male  or  female) 
after  liim  in  the  third  degree  the  inheritance  next  belongs" 
(y).  Nilakantha  applies  this  text  by  saying,  "lu  case  of 
tho  non -existence  of  that  (the  paternal  grandmother)  the 
sister  (takes)  according  to  the  dictum  of  Manu,  that  *  whoever 
is  the  nearest  napinda  his  should  be  the  property' ;  and  accord- 
ing to  the  text  of  Vrihaitpaii,  that  where  there  are  many 
jnali,  sakulyas^  and  bandhavnn,  among  them  whoever  is  the 
nearest,  he  should  take  the  property  of  the  childless ;  she 
the  sister  also  being  born  in  the  brother's  golra^  and  so  there 
being  no  difference  of  gotrajatva  (the  state  of  being  bom  in 
tho  gotra).  But  (says  an  objector)  there  is  no  iogotrala 
(stnto  of  being  in  tho  same  gotra).  True,  but  neither  is 
that  stated  here  as  a  reason  for  taking  property"  (a).  And 
not  only  full  sisters,  but  stepsisters,  inherit  (a).  Another 
instance  is  the  rule  which  allows  widows  of  persons  who  ffidowi. 
would  have  been  heirs  to  inherit  after  their  husbands.  The 
other  schools  of  law  never  allow  a  widow,  a»  such,  to  inherit 
to  any  one  but  her  own  husband.  In  Bombay  the  widows  of 
gotrnja  ^apindns  stand  in  the  same  place  as  their  husbands,  if 


(x)  VV.  A  n.  ir7-188  (w)  Mano,  li.  1 187- 

(z)  V.  Miijr..  if.  8,  §19;  tmntlatad  in  Lalluhhai  w.  ManJtuvarhai,  S  Bom. 
A2\iante,  §  iM. 
{a)  W.  ^  U  186 ;  Ke»$erhai  w.  VaUih,  4  Bom.  188. 
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living,  would  respectively  have  occupied,  subject  to  tbe  right 
of  any  person  whose  place  is  specially  fixed  as  a  sister,  mother 
or  the  like  (6).  So,  daughters  of  descendants  and  collaterals 
within  six  degrees  inherit ;  for  instance,  both  a  brother's 
daughter,  and  a  sister's  daughter  (c).  Also  "  descendants 
of  a  person's  own  daugliters,  and  of  those  persons  expressly 
mentioned  within  four  degrees  of  such  persons  respectively, 
e.  g.,  a  granddaughter's  grandson,  but  not  the  great-grand- 
son, since  sapinda  relationship  through  females  is  restricted 
to  four  degrees"  (d).  I  can  offer  no  opinion  whatever  as  to 
the  order  in  which  such  persons  take.  Messrs.  West  and 
Biihler  suggest  that  they  would  come  in  after  the  nine 
bandhus  who  are  expressly  named  in  the  Mitakshara,  on 
the  principle  stated  by  the  Mayukha,  that  incidental  per- 
sons are  placed  last,  and  that,  as  between  each  other,  near- 
ness of  kin  to  the  deceased  is  the  only  guide  (e). 

Tables  of  descent,  professing  to  give  all  possible  heirs  in 
the  order  of  succession,  for  the  different  provinces,  will  be 
found  in  the  works  referred  to  below  (/).  I  have  not 
attempted  to  compile  any  such  list.  I  doubt  the  possibility  of 
preparing  one  that  should  be  at  once  exhaustive  and  accu- 
rate. It  would  certainly  be  beyond  my  powers.  Wherever 
a  conflict  arises  between  any  two  specific  claimants,  I 
believe  that  the  principles  already  stated,  will,  in  general, 
be  sufficient  to  decide  their  priority. 

§  502.  Before  passing  from  this  part  of  the  subject,  it  may 
be  well  to  refer  to  the  rare  case  of  succession  after  a  reunion. 
ManUf  after  speaking  of  a  second  partition  after  a  reunion, 
says,  **  Should  the  eldest  or  youngest  of  several  brothers  be 
deprived  of  his  share  (by  a  civil  death  on  his  entrance  into 
the  fourth  order),  or  should  any  one  of  them  die,  his  (vested 


(b)  W.  &  B.  65,  177,  195—199  ;  Lakshmxhai  ▼.  Jayram,  6  Bom.  U.  0.  (A.  O. 
J  )  152;  Lallubhai  v.  Mankuvarhai,  2  Bom.  388;  affd.  LuUoohhoy  ▼.  Oastibmi, 
7  I.  A.  212 ;  8.  C.  5  Bom.  110 ;  See  per  curiam,  4  Bom.  p.  209;  Viihaldas  t. 
Jeshuhai,  4  Bom.  219. 

(c)  W.  A  B.  69,  207,  208. 

(d)  W.  A  B.  59. 

(e)  W.  A  B.  203 ;  V.  May.,  \v.  8,  §  18.  See  per  curiam,  Mohandai  ▼.  Kritk- 
nabai,  6  Bom.  602. 

(/)  v.  Darp.,  266—271 ;  Diiya  Bbaga,  xl  6,  §  '16 ;  Smriti  Cbandrika,  p.  SSI  i 
Btra.  Man.,  ^  315  ;  OunoiDgbam's  Digest,  §  249;  ProiODDO  Coomar  Tacorv's 
Vivada  Ohiutamani. 
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interest  in  a)  share  shall  not  wholly  be  lost     But  (if  he  leave 
neither  son  nor  wife,  nor  daughter,  nor  father,  nor  mother), 
his  uterine  brothers  and  sisters,  and  such  brothers  as  were  re- 
united after  a  separation,  shall  assemble,  and  divide  his  share 
equally"  (g).    Now  it  will  be  remembered  that  Manu  requires 
a  share  to  be  given  to  a  sister  on  a  partition  (§  401),  but 
nowhere  refers  to  her  as  an  heir.     It  is  probable,  therefore, 
that  this  text  refers  to  a  case  where  a  partition  had  already 
commenced,  but  had  not  been  concluded,  and  merely  directs 
that  in  such  a  case  his  share  shall  not  pass  by  inheritance, 
but  shall  be  thrown  into  the  property,  and  divided  again. 
The  sisters  would  then  be  entitled  to  their  shares.     This 
Rccms  the  more  probable,  as  no  allusion  is  made  to  the  sister 
in  the  pn^snge  of  Yajnavalkya,  which  treats  of  the  descent 
of  the  share  of  a  reunited  coparcener.     That  passage,  as 
translated  by   Mr.  Colebrooke  (^),  is  as  follows: — ''Are-  Sneoctdon  after 
united  (brother)  shall  keep  the  share  of  his  reunited  (co-  •'•^•®"* 
heir)  who  is  deceased,  or  shall  deliver  it  to  (a  son  subsequently) 
born.     But  an  uterine  (or  whole)  brother  shall  thus  retain 
or  deliver  tho  allotment  of  his  uterine  relation.     A  half-bro- 
ther, being  ngtiin  associated,  may  take  the  succession ;  not 
a  half-brother,  though  not  reunited;    but  one  united  (by 
blood,  though  not  by  coparcenary)  may  obtain  the  property, 
and  not  (exclusively)  tho  son  of  a  different  mother.''     ITie 
meaning  of  this  unusually  obscure  paasage  is,  that  if  are- 
united  coparcener  dies,  leaving  issue  actually  bom,  or  then 
in  the  womb,  such  issue  takes  his  share.     If  however,  he 
only  leaves  broUjers,  there  may  have  been  a  reunion  of  all 
the  brothers,  or  only  of  the  uterine  brothers,  or  only  of  the 
half-brothers.    In  such  events  the  rule  already  stated  (§  482),  J^<>*«  •■^  '"•W- 
that  tho  whole  is  preferred  to  the  half-blood,  remains  in 
force.     But  reunion  gives  the  reunited  brother  a  claim  which 
is  not  possessed  by  the  divided  brother.     Therefore  where 
two  brothers  are  in  the  same  position  as  to  whole  or  half- 


(«7)  3/nnu,ix.  §210— 212.  Th<»  wordtio  hrmckeiaareihefloMof  KAUakaBbaUA. 
B<^'  aUo  a  siniiUr  text  by  Vrihaspaii,  3  Dif.  476,  where  tb«r«  ia  %  Tarioos  rtad- 
\ng  of  daughter  for  litter.  V.  May.,  W.  9,  |  S5|  BinriU  Ohaadrika,  lU.  |  K  | 
lladharijft,  §  47  ;  Varaflrajah,  66. 

{h)  YHJDavalk)A,  u.  §  1S8,  139 1  HiUkahaia,  it  9. 
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blood,  the  reunited  brother  has  a  preference  over  the  dinded 
brother.    But  where  they  are  in  a  different  positioD^  th^  ona 
who  is  inferior  in  blood,  if  reunited,  is  raised  to  a  leivel  wilh 
the  one  who  is  superior  in  blood,  but  divided.    The  rnsnltj 
therefore,  is,  if  all  the  surviving  brothers  are  divided,  or  if 
all  are  reunited,  those  of  the  whole  blood  take  before  Aa 
half-blood.    If  some  are  divided,  and  some  are  reanitad, 
the  reunited  brothers  take  to  the  exclusion  of  the  divided 
brothers,  provided  they  are  both  of  equal  merita  aa  to  Uood. 
Where  the  reunited  brothers  are  of  the  half-blood,  and  tba 
divided  brothers  are  of  the  whole  blood,  both  take  eqnallj. 
Of  course,  if  the  cases  were  reversed,  the  reunited  broUiaffa 
of  the  whole  blood  would  take  before  divided  broUian  oi 
the  half-blood  («). 
After  reanion  §  503.  The  above  rule  of  succession  is  perfectly  dear  and 

uii^er   enarat     j^gj^  ^^  ^y^q  principles  of  the  Bengal  school.    Bat  on  ilia 

principles  of  the  Benares  school  one  would  suppoaay  that  ilia 
property  of  reunited  members  stood  on  exactly  the  aama 
footing  as  that  of  members  who  had  always  been  ondividad. 
In  that  case,  upon  the  death  of  any  one  member  of  the 
undivided  family,  his  share  would  pass  by  aarvivorship  to 
the  remaining  members,  and  could  by  no  poaaibility  gel 
into  the  hands  of  any  divided  member,  so  long  aa  ihare 
were  undivided  members  in  existence.  The  diffioDlij  was 
seen  by  the  author  of  the  Smriti  Ohandrika.  His  explana- 
tion is,  in  substance,  that  there  is  a  difference  between  the 
interest  in  property  held  by  an  originally  undivided  member, 
aud  by  one  who  has  reunited  after  partition.  lu  the  former 
case  there  has  been  no  ascertainment  of  his  ahare.  In  the 
latter  case  his  share  has  been  ascertained,  and  continnea  so 
ascertained  after  reunion.  The  reunion  only  deatroya  the 
exclusive  right  which  he  acquired  by  partition  in  the  pro» 
perty    which  had  fallen  to  his  share  (&).    That  ia,  aa  I 


(i)  v.  May.,  iv.  d,  §  5-13 ;  Vivada  ObiDtamAiii,  806 :  Y.  Dun..  SMi  Ittik- 
•hani,  ii  9.  §  4—13 ;  Daya  bhaffa,  xi.  6,  §  18—89 ;  D.  K.  a  L  7.  { t— 1  v.  1 8b 
9;  Viraiiiit.,  p.  205,  §  4-8;  3  Dig.  507—517,  554;  Av'HiAorv  v.  Qthmi. 
1  Oal.  27  i  F.  MooN.  110 ;  Tarachand  ir.  Pitdum,  5  Sntli.  M9 1  OorsI  v. 
ram,  7  Sath.  85  ;  Sham  Narain  v.  Court  Cff  Wards,  20  SttUi.  197* 

{k)  SmriU  Clmndiiku,  xii.  §  9. 
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iindorstaiid  biin^  iliat  ho  was  a  joint  tenant  before  partition,    After  reonioii 

a  sole   tenant  after   partition,  a  tenant   in   common   after   Uw.  "^ 

reunion.     After  reunion  his  share  is  held  in  quasi-several ty, 

and  at  his  death  passes  by  descent,  and  not  by  survivorship, 

in  the  same  manner  as  that  of  an   undivided  brother  iu 

Bengal. 

In  default  of  reunited  brothers  of  the  half-blood,  or  of 
any  brothers  of  the  whole  blood,  the  succession  passes  iu 
order  to  the  father,  or  paternal  uncle,  if  reunited ;  to  the 
half-brother  not  reunited,  to  the  father  not  reunited;  in 
default  of  any  of  them,  then  successively  to  the  mother,  the 
widow  and  the  sister.  If  none  of  these  exist  then  to  the 
nearest  sapindtis  or  samanodakas  as  iu  the  case  of  ordinary 
property  (Z).  Of  this  line  of  succession  the  author  of  the 
Virnmitrodaya  says  very  truly.  "In  this  order  there  is  no 
principle  ;  hence  tliis  order  rests  entirely  upon  the  authority 
of  the  texts  of  law." 

§504.  Stranqrrs. — Where  there  are  no  relations  of  the   UlUrior  bdra. 
deceased  (w),  tlie  preceptor,  or,  on  failure  of  him,  the  pupil, 
tlie  fellow-student,  or  a  learned  and  venerable  priest,  should 
take  the  property  of  a  Brahman,  or,  in  default  of  such  a  one, 
any    Brahman  (n).     The    Daya    Bhaga   interposes    persons 
bearing  the  same  family  name  between  the  fellow-student  8tnuif«rfr 
and  the  priest  (o).     In  case  of  traders  who  die  in  a  foreign 
country,   leaving  no  heirs  of  their  own   family,  the  fellow 
trader  is  authorised  to  take  (p).     Finally,  in  default  of  all 
these,  the  king  takes  by  escheat,  except  tlie  property  of  a  Klaf. 
Brahman,  which  it  is  said  can  never  fall  to  the  Crown  (q), 

§  505.  I  know  of  no  instance  in  which  a  claim  has  ever   ItohMt. 
been  set  up  by  a  preceptor,  or  pupil,  to   the  property  of  a 
])ers()n  dying  without  heirs,  and  it  is  clear  that  the  claims 
of  nil  the  other  possible  successors  above  named   are  too 
indefinite  to  be  maintained.     The  direction   that  the  king 


{I)  Bmtili  Cliaodrika,  lii.  §  2S— 39  j  Vimmii., p.  214,  (9— 11. 

(ni)  Tlie  word  horo  trantlnted  relations  it  hanahtu,  Uoldtiiioker,  26. 

(n)  MiUkshara,  ii.  7,  §  1—4.     See  V.  Dai>,  W- 

(o)  Daya  nhagn,  j\.  6,  §  26. 

ip)  Seo  a  pusago  in  the  MiUktbara,  not  tranilated  bv  Mr.  ColelmKkke,  eiidd 
in  Gridhari  r.  Bengal  Govt.,  12  M.  1.  A.  467,  466 ;  8.  0.  1  B.  L.  K.  (P.  C.)  44 1 
8  C.  I0  3ii«h.  {V.  0.)S2. 

(7)  Diija  Ubngn,  li.  6,  {  27  ;  MiUkthara,  ii.  7»  |  6,  6. 
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can  never  take  the  estate  of  a  Bi'alimanj  has  also  been  over- 
thrown in  the  only  case  in  which  the  exemption  was  aet  ap 
(r).     There  the  Crown  claimed  by  escheat  as  againai  the 
alienee  of  a  Brahman  widowj  whose  husband  had  left  no 
heirs.     It  was  held  that  the  claim  must  prevail^  notwith- 
standing the  rule  relied  on ;  either  on  the  ground,  that  the 
rule  itself  assumed  that  the  king  must  take  the  estate  for  a 
time,  in  order  to  pass  it  on  to  a  Brahman ;  or  on  the  ground^ 
that  where  the  last  owner  died  without  heirs,  there  ceased 
to  be  any  personal  law  governing  the  case  of  Brahmana, 
which  could  settle  the  fui'ther  devolution  of  the  property. 
In  the  former  case  the  title  of  the  Grown  to  hold  waa  com- 
plete, subject  only  to  the  question  whether  the  Grown  held 
absolutely,  or  in  trust.     In  the  latter  case,  in  the  absence 
of  any  personal  law,  the  general  prerogative  of  the  Crown 
as  to  heirless  property  must  prevail 

Where  the  Crown  claims  by  escheat,  it  must  make  out 
alHrmatively  that  there  are  no  heirs  («).  When  it  has  taken, 
its  title  prevails  against  all  unauthorised  alienations  by  the 
last  owner,  as  for  iustance  by  a  widow,  but  is  subject  to  any 
trust  or  charge  properly  created  (jt). 

The  principle  of  escheat  does  not  apply  in  &yonr  of 
Zemindara  who  have  carved  out  a  subordinate,  but  absolute 
and  alienable  interest,  from  their  own  estate.  On  failure  of 
heirs  of  the  subordinate  holder,  the  estate  will  pass  to  the 
Crown,  and  will  not  revert  to  the  Zemindar  (u). 

§  506.  Special  rules  are  also  propounded  for  succession 
to  the  property  of  a  hermit,  an  ascetic,  or  a  professed 
student  (v).  Practically,  however,  the  case  seldom  arises. 
When  a  hermit  has  any  property  which  is  not  of  secular 


(i)  ColUctor  0/ Masulipatam  t.  Cavaly  V§ncata,  8  M.  I.  A.  600  s  8. 0. S  Butk 
(P.  0)69. 

(«)  Uridhari  ▼.  Oovernment  0/  Bengal,  12  M.  I.  A.  44S ;  8.  O.  I  B.  L.  B. 
(P.  0.)  44  ;  8.  O.  10  Suth.  (P.  C.)  32. 

(0  Collector  of  Maeulipatam  v.  Cavalu  Vencata,  8  M.  I.  A.  600,  629  z  8.  O. 
2  Suth.  (P.  O.)  59  ;  Caualy  Vencata  v.  Collector  ^  Matulipatam,  11  M.  I.  A. 
619  {  8.  C.  2  Suth.  (P.  C  )G1. 

(u)  Sonet  V.  Mirza,  li  I.  A.  92;  S.  0.  25  Suth.  269. 

(v)  Y»jnaTalkytt,  ii.  137;  Mitukthura,  ii.  8;  Daya  Bhaga,  li.  6,  {  86.  Mt 
2  Stra.  U.  L.  248;  W.  &  B.  208,  258 ;  8  Dig.  546;  Smnti  Gbandrika,  A.  ?] 
Vii-amit.,  p.  202 ;  V.  Darp.,  812 ;  See  Khuggender  v.  Sharupgir,  i  Gal.  518. 
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origin,  ho  generally  holds  ifc  as  the  head  of  some  Mutt  or 
religious  endowment,  and  succession  to  such  property  is 
regulated  by  the  special  custom  of  the  foundation  (§  864). 
No  one  can  come  under  the  above  heads,  for  the  purpose 
of  introducing  a  new  rule  of  inheritance,  unless  he  has 
absolutely  retired  from  all  earthly  interests,  and,  in  fact, 
become  dead  to  the  world.  In  such  a  case  all  property 
then  vested  in  him  passes  to  his  legal  heirs,  who  succeed  to 
it  at  once.  If  his  retirement  is  of  a  less  complete  character, 
the  mere  fact  that  he  has  assumed  a  religious  title,  and  has 
even  entered  into  a  monastery,  will  not  devest  him  of  his 
property,  or  prevent  his  secular  heirs  from  succeeding  to 
any  secular  property  which  may  have  remained  in  his  pos- 
session {w). 

(tr)  2  W.  MsoN.  101 }  Mudhoobun  ▼.  HuH,  S,  D.  of  186i,  1089:  Amtna  w, 
Radhabinod€,  8.  D.  of  1866,  698 1  Khoodteram  ▼.  Rookhin^e,  16  Both.  197  | 
Jagannath  r.  Bidyanand,  1  B.  L.  R.  (A.  0.  J.)  114 ;  8.  G.  10  Balh.  17S  | 
Dukharam  r.  Luc/imun,  4  Cal.  964. 
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Principla  of   •         §  507.  Till  nralimanicnl  tlioory  of  wealth  i8«  that  it  ia  coii- 
erc  tuuou.  forred  for  tho  sake  of  defraying  the  expense  of  BacriBces  (a). 

The  tlioory  of  inheritance  is^  that  it  descends  upon  the  heir 
to  enable  him  to  rescue  the  deceased  from  eternal  misery. 
Consequently^  one  who  is  unable  or  unwilling  to  perform  the 
necessary  sacrifices  is  incapable  of  in)ieritiug(fc).  The  son 
who  neglects  the  duty  of  redeeming  his  father^  iB  compared 
by  Vrihaspati  to  a  cow^  which  neither  affords  milk  uor 
becomes  pregnant.  He  has  no  claim  to  the  paternal  eiiiate. 
It  must  duvolvo  on  tliose  learned  priests  who  offer  the 
funeral  cuke  to  the  deceased  (c).  Buch  a  theory  was  likely 
to  meet  with  a  good  deal  of  extension  from  the  priestly 
lawyers.  Accordingly  we  find  that  not  only  congenital 
dufectdi  such  as  impotence^  idiocy,  being  born  blind^  deaf 
or  dumb,  without  a  limb  or  a  sense,  were  grounds  of  exclu- 
tsion,  but  the  same  penalty  bofcl  those  who  were  afflicted 
with  mudness,  or  an  obstinate  or  agonising  disease  (ti),  or 
who  weru  addicted  to  vice  {e),  or  who  were  hypocrites  or 
impostors  (f),  or  even  persons  who  might  be  held  not  to 
piissess  saciotl  knowledgOi  or  courage,  or  industry,  or  dero- 
lioii,  or  liberality,  or  who  failed  to  observe  immemorial  good 
cubti>u)s  (y).     Nikturally,  degradation  from  castej  the  highest 


{it)  ft  1)^.  317 

(6)  3  Dig.  JUS  :  VifaJa  CLiutamuiii.  243  ;  lud.  WiaJ.  169,  S75,  tBl. 

(.)  3  IhK  3«ll. 
(J)  3  l)i({  34)3,  30<J. 

it)  3  DiK    'A^U.  ,       , 

(/)  3  l>iic  3Uft.     TLo  aauio  lilinmo  liowvvcr  u  fljowLorv  tmuUtM  ••  baviag 
Mauiiicd  tbu  Knrb  ur  prufoMiuu  uf  a  bcggur  ur  twcvtic. 
(y)  3  Dig  3U1. 
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ponnUy   for  sin,  was  ikscif  nccompaniod  with  forfoitnro  of 
inliorihnioo  (/i). 

§  508.  Of  course,  such  a  systoin  could  never  have  been  Mitigntod  bf 
practically  enforced,  even  if  the  Brahmans  had  possessed  all  "P'**''*'"- 
tlio  power  wlncli  tliej  claimed.  The  substantial  part  of  it 
probably  consisted  in  the  parallel  theory  of  expiation^  which 
nt  once  rendered  it  profitable  to  the  priestly  class,  and  endur- 
able by  tlio  rest  of  the  community.  Just  as  the  Romish 
Church  created  an  elaborate  system  of  restraints  on  marri- 
ngo,  and  then  proceeded  straightway  to  dispense  with  them 
for  a  consideration.  Various  maladies  were  noted  as  the 
specific  penalties  of  sins  committed  in  the  present  or  in  for- 
mer stntos  of  existence,  and  thus  brought  within  the  sphere 
of  religions  discipline  (i).  Klinute  classifications  of  crime 
and  disease  were  framed,  and  the  penalties  accruing  in  res- 
pect of  some  of  these  were  expiable,  wholly  or  in  part, 
whoreas  in  respect  of  others,  the  sin  could  be  removed,  but  not 
the  forfeiture  of  right  resulting  from  it  (k).  I  imagine  that 
secular  Courts  could  only  take  notice  of  the  last-named 
grounds  of  disability.  If  it  appeared  that  a  particular  sort 
of  disability  was  in  fact  removable  by  penance,  a  Judge  conld 
hardly  be  called  on  to  decide  whether  the  penance  had  been 
properly  performed,  and  if  not,  why  not  (/).  The  resnlt 
seems  to  be  that  the  causes  entailing  civil  disability  are 
reduced  to  those  originally  stated  by  Manu  (m).  "  Eaauchs 
and  outcasts,  persons  born  blind  or  deaf,  the  dumb,  and 
such  as  have  lost  the  use  of  a  limb,  are  excluded  from 
hcriUip^c."    To  this  enumeration  Yajiuivalkya  ndibi,  ",And  a 


{h)  SDiR.  SOO.  Rm  ffraerdly,  MiUktbani,  ii.  10;  V.  Maj.,  W.  U|  Data 
niinj^i,  ▼;  I).  K.  8.  iii.  ;  V.  Darp.,  905.     There  it  nothinc  in  UieM  ralwlo 

yrrTcnt  a  person  who  it  ditqnalined  u  an  heir  from  takioE  dt  fift.    Qanta  ▼. 
fira,  2  All.  BCW.  •    '•  ^ 

(•)  3  Dir.  913,  Sli;  Mana,  xi.  §  4S-«S. 

(k)  V.  lUrp  .  099  ft  Mta.^  l(H)3  ;  1  Stra.  If.  L.  155 (  Bhso  Nath  ▼.  Jff.  Xteyo- 
wyee,  2  8.  I>.  108  (137) ;  Mtna,  xi.  (  47,  54,  1HS-IS8,  t40,  t4S,  Ao  ,twm  wUoh 
it  Appcart  that  evcrj  tin  however  grf^t  wat  expiahle. 

(/)  Ace  V.  Darp ,  1007,  where  it  it  taid  thai  in  catet  where  the  dieabaiiy  ie 
romorahlo  by  penance,  peraont  are  teen  to  take  the  inheritanee  6Teii  wilhonl 
Itorforminff  fhe  prnancc.  1  Stra.  II.  L.  159.  Bat  tee  BKola  Naih  ▼.  JHU 
.s'fi6ifrM,n  8.  I)  ^2(71);  Jihoobun^$$ure€  t.  Ooutm  Do$$,  11  Bath.  U6,  where 
a  rUim  to  inheritance  wat  ditmiated  on  the  ground  of  dini>iUtiee  whieh  appear 
to  harA  been  eipi<\blc,  bat  were  not  in  fact  expiated. 

(m)  Mana,  ix.(  201. 
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person  afflicted  with  an  incurable  disease''  {n),  which  again 
seems  now  to  be  limited  to  the  worst  form  of  leprosy. 

§  509.  Outcasts  are  now  relieved  by  Act  XXI  of   1850 
(Freedom  of  Religion)  ^^  So  much  of  any  law  or  usage  now 
in  force  within  the  territories  subject  to  the  government  of 
the  E.  I.  Co.  as  inflicts  on  any  person  forfeiture  of  rights  or 
property^  or  may  be  held  in  any  way  to  impair  or  affect  any 
right  of  inheritance,  by  reason  of  his  or  her  renouncing,  or 
having  been  excluded  from  the  communion  of  any  religion, 
or  being  deprived  of  caste,  shall  cease  to  be  enforced  as  law." 
The  effect  of  this  section  is  that  degradation  or  ezclaaion 
of   caste,  from  whatever  cause  it  may  arise,  is  absolutely 
immaterial  in  all  cases  where,  except  for  the  Act,  it  would 
have  debarred  a  person  from  enforcing  or  exercising  a  right 
(o).     But  where  there  are  circumstances  which,  independent 
of  all  considerations  of  caste,  create  a  disability  under  llindu 
law,  the  fact  that  degradation  from  caste  follows  upon  the 
disability,  leaves  it  just  where  it  was  before.    The  disability 
is  not   removed,   because  the  degradation  is  inoperatiTa. 
Foe  instance,  the  incontinence  of  a  Hindu  widow  is  a  bar  to 
her  claiming  the  estate  of  her  husband  (p).     If  her  inconti- 
nence is  of  a  very  aggravated  character — as,  for  instance, 
the  union  of  a  Brahmani  with  a  Sudra  man,  it  would  involva 
loss  of  caste.     But  that  circumstance  would  not  be  an  ele- 
ment in  deciding  whether  her  rights  of  inheritance  were 
lost.     It  would  not  enhance  the  effect  of  her  unchastity. 
Nor  would  the  fact  that  the  loss  of  caste  was  cured  by  Act 
XXI  of  1850  remove  the  effect  of  Iho  antecedent  inconti- 
nence (q). 

§  510.  Where  it   is  sought  to  exclude  an  heir  on  the 
ground  that  ho  is  blind,  deaf  or  dumb,  it  is  necessary  to 


<ii)  lliUkihAn,  ii  10. 1  I  .... 

(o)  Bhuxjun  ▼  ay*,  3  N.  W.  P.  445 ;  HoiMmma  ?.  TftmaMaaflft  Jbal.  I  Bm. 
559.  Wbvre  a  llinJu  who  had  bMoma  %  MahiiBiMdui  b  1831  •«•«  for  kis 
iDhariUoM  ■oUequent  to  1860.  tha  HadrM  8iidd«r  Qoart  r*jart«d  hb  •■■■■, 
holdiog  tbjit  the  Act  XXI  of  1850  wm  not  ntrometira  (ITawf ■■■■■■  v. 
KartebatafMK  Mad.  Dec.  of  1858.  (tfO.)  It  ii  not  liMy  tbnl  Uf  OMi  wiD  bm 
nriM  in  which  the  toundneM  of  thU  decUion  c«n  be  tMtM. 

(p)  AnU,  $  470.  ^        ^,  ,.^  __    __ 

to)  MaUnotni  ▼.  Jaykah,  5  B.  L.  R.  4S6 ;  K^ry  Aoiitany  ?.  »"MrM^ 
B.  L.  R  1.  i5,  75  i  S.  iS.  19  Suth.  367 ;  ^Sd.  on  nppMl.  7  I.  A.  p|^  IM.  liSi 
8.  0.  5  Cal   776. 
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show  that  these  defects  are  incurable  and  congenital  (r). 

As  to  mental  infirmity,  it  has  been  held  in  Madras,  that  the  M«italiAArmiif 

degree  of  incapacity  which  amounts  to  idiocy  is  not  utter 

mental  darkness.     It  is  sufficient  if  the  person  is,  and  has 

been  from  his  birth,  of  such  an  unsound  and  imbecile  mind 

as  to  be  unable  to  manage  his  own  affairs  (#). 

Tliere  is  a  difference  of  opinion  as  to  whether  insanity  Wh«tb#rltmiMi 
also  need  be  congenital.  The  texts  and  cases  are  all  col- 
lected and  discusbed  in  a  judgment  of  the  High  Gonrt  of 
Bombay.  The  question  for  decision  was  only  as  to  blind- 
ness, but  the  Court  expressed  a  strong  opinion  that  mad- 
ness as  well  as  blindness  must  be  shown  to  have  existed 
from  birth  (I),  It  may,  however,  be  doubted  whether  the 
texts  which  go  to  this  extent  do  not  refer  to  the  case 
of  idiocy,  which  is  always  congenital,  while  madness^  aa 
distinguished  from  idiocy,  is  rather  a  disease  than  an 
incapacity  of  the  mind  (u).  Cases  of  disability  from  lunacy 
have  come  at  least  twice  before  the  Privy  Council.  In 
one  (r)  it  was  admitted  that  the  lunacy  was  not  congenital, 
and  it  was  assumed  that  the  only  question  was  whether  the 
insanity  had  existed  at  the  time  the  succession  opened.  In 
the  second  (tr)  no  question  was  raised  as  to  the  date  of  the 
lunacy.  From  the  fact  that  the  lunatic  was  a  married  man 
and  a  father,  it  is  most  probable  that  hie  had  not  been  born 
so.  On  the  other  hand,  in  two  Bengal  cases  it  was  expressly 
held  tliat  insanity  at  the  time  the  inheritance  falls  in  is 
sufficient  to  exclude;  and  in   the  later  of  the  two  it  was 


(r)  Mnheth  Chunder  v.  Chundsr  Mohun,  14  B.  L.  R  t/S  |  B.  0.  SS  Saili.  78 1 
Hurarji  r.  Part'ntihai^  1  Bom.  177  (bliodnfiM) ;  Paro$kfnani  ▼.  Dinanath^  1  B. 
L  R  (AC  J)117:  Balfovindr.  Pertah^S.  D.ot  imOJ.9Sl(dmtiindd9mh)i 
Vallahhrnm  r.  Bui  Hariganga,  4  Bom.  H.  0.  (A.  0.  J.)  186  (dumb);  Umabai  v. 
BHar^t,  1  Bom.  567. 

(f)  Tirum/iniagal  v.  Rama$vamit  I  Ifad.  H.  0.  S14. 

(0  Murarji  r.  rartatihai,  1  Bom.  177.  181.  See  too  Anania  v.  Ramahtd,  1 
Bom.  664. 

(u)  8«>e  Narmda,  1  Dig.  30.1.  Other  tntntUUoiit  of  the  Mme  Uii  omH  uy 
refer<»nce  t/>  birth.  W.  A  B.  566  ;  Madbavija,  |  40.  Sir  Tho§.  StraiMe  (1  SUm. 
If.  L  163)  my  that  all  the  diMbilitiee  mnat  be  ooetal  witb  birib.  ibougb 
Jaf&onatba  •ecmt  to  make  the  case  of  the  madman  an  exoepUon.  Tm  laiier 
certainly  njt  an  in  one  paaaage  (S  Dig.  914),  tboofb  he  ioterpreta  the  iaite  of 
Narad*  nod  Derala  aa  limited  to  cooaenital  madoeaa,  {ih.  804).  Bo  too  fatwah, 
W.  A  B.  274 ;  Saraavati  Vilniia,  {  149. 

(t)    Rndhnnrnin  t.  Omro/),  18  M.  I.  A.  610  |  8.  O.  6  B.  L.  B.  600. 

(ir)  Knoet  (Joclab  ▼.  Rao  Kutun,  14  M.  1.  A.  176 1  8.  0. 10  E  L.  ft.  (P.  0.)  1. 
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further  held  that  the  insanity  itself  need  not  be  incurable. 
If  it  was  sufficient  to  prevent  the  claimant  from  offering 
the  proper  funeral  oblations  he  was  an  unfit  persou  to  suc- 
ceed (aj).  The  same  principle  was  applied  where  a  persou, 
who  had  become  insane  since  his  birtli^  brought  a  suit  which 
assumed  a  right  to  claim  a  partition.  It  was  held  that  his 
insanity  would  have  been  a  bar  to  a  claim  as  beir,  and 
therefore  would  equally  preclude  a  suit  as  coparcener  for  a 
share  (t/). 

Leprosy.  §511.  Leprosy  of  Course  need  not  be  congenital.     Its 

occurrence  is  looked  upon  as  the  punishment  of  sin,  either 
in  a  present  or  a  past  existence  (i^)^  and  produces  an  incapa- 
city for  inheritance  from  the  moment  it  is  exhibited  until  it 
is  removed  by  expiation  (a).  Some  cases  of  leprosy  are  of 
a  mild  and  curable  form^  while  others  are  of  a  virulent  and 
aggravated  type^  and  incurable.  It  is  only  the  latter  form 
of  the  malady  which  causes  inability  to  inherit  (b).  Other 
agonizing  and  incurable  diseases  are  also  spoken  of  as  caus- 
ing the  same  effect,  as  an  example  of  which  atrophy  is 
given  (c).  It  is  probable,  however,  that  the  Courts  would 
be  slow  to  disinherit  a  man,  merely  because  he  was  suffering 
from  cancer  or  consumption,  and  in  any  case  the  strictest 
proof  would  be  required  that  the  disease  was  in  fact  iu- 
curable  {d) . 

Laracuesa.  §  512.  Lameness  is  specifically  alleged  by   Yajnavalkya 

as  a  ground  of  disability,  and  the  word  is  explained  by  the 
Mitakshara  as  meaning  ''  deprived  of  the  use  of  his  feet  (e)" 

Load  of  a  limb.  The    corresponding    word    in    Manu,    nirindriya  {/),    is 


(x)  Braja  Bhukan  v.  Bichan,  i)  B.  L.  K.  201,  u. ;  8.  C.  14  Suth.  829;  Dwarka- 
iiath  V.  Mahendranaih,  9  B.  L.  K.  198;  8.  O.  sub  nomine,  Ihoarkanaih  ?. 
Denohundoo,  18  Suth.  805. 

(y)  Ram  Hahye  v.  Lalla  Laljee,  8  Cal.  U9. 

(z)  3  Dig.  813,  314. 

(a)  Sevachetumbara  v.  Paraaucti,  Mud.  Dec.  of  1857,  210  ;  Lakhir.  Bhairah,5 
8.  1).  316  (309).     8oo  futwuh  iu  Lakshmi  v.  Tulsi,  5  S.  D.  286  (SSI). 

(b)  3  Dig.  3U9,  311  ;  1  Stia.  II.  L.  156;  Muttuoelayudu  PUlay  r.  ParoMokU, 
Mad.  Dec.  of  18(>0,  239;  folio^vud  Junardhan  v.  Qopal  Pandurang,  5  Bona. 
A.  0.  146;  Aiianta  v.  Jiamabai,  1  Bom.  664. 

(c)  3  Dig.  303,  313. 

(d)  Son  hsitr  Chunder  v.  Ranee  Ihssee,  2  Suth.  125.  Tho  D.  K.  S.  expUiaa 
tho  text  of  Naiuda,  which  rufoid  to  a  long  and  paiuful  dUoiUO,  oa  uitMUiiog  a 
diduaso  from  tho  period  of  hirth,  D.  K.  8.  iii.  §  II. 

(e)  Mitakahara,  ii.  10,  §  I,  2. 
(/)  ix.  201. 
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translated  by  Sir  W.  Jones  and  by  Prosunno  Comar  Tagore, 
''  sncli  as  have  lost  the  nse  of  a  limb."  And  the  commen- 
tary o(  Vachespali  Misra  upon  the  text  is^  '^  Tho»€  who 
have  IcH  the  use  of  a  limb  signi6e8  those  who  have  been 
deprived  of  a  hand^  a  leg,  or  any  other  member  of  the  body. 
Snch  persons  are  not  competent  to  perform  ceremonies 
relating  to  the  Vedas  and  Smriti.  They  are  consequently 
not  entitled  to  inherit  paternal  property  (g)*"  Golebrooke 
translates  the  same  word  when  cited  in  the  Mitakshara, 
*'  Uiose  who  have  lost  a  sense  (or  a  limb)"  and  the  explana- 
tion of  ViJKanesvara  is,  "  any  person  who  is  deprived  of  an 
organ  by  disease,  or  any  other  cause,  is  said  to  have  lost 
that  sense  or  limb"  (A).  It  would  appear  from  this  thai  LuMMti  or 
lameness  arising  from  illness  or  acoident  would  operate  as  a  ^"^  * 
bar  to  inheritance.  I  know  of  no  instance  in  which  any  such 
objection  has  succeeded.  In  a  case  reported  by  West  and 
Buliler  the  disqualified  person  is  said  to  have  been  born 
lame,  and  Jagannniha  seems  to  think  that  lameness  arising 
subsequently  wonid  be  no  disability  (i).  In  an  early  case 
in  Bombay  a  person  was  asserted  to  be  disqualified  as  a 
Pungoo  or  helpless  cripple.  It  appeared  that  he  could  walk 
a  little,  and  was  a  married  man  and  a  father.  The  Shasirt 
to  whom  the  point  was  referred  said,  "thai  aeoordtng  to 
the  Shasters  a  Pungoo  or  helpless  cripple  was  excluded  from 
inheritance;  that  the  term  Pungoo  was  not  very  clearly 
defined,  bnt  in  his  opinion  a  person  deprived  of  the  use 
of  his  hands  or  feet  was  a  Puugoo;  and  that  *  Nirindriya/ 
or  such  as  were  deprived  of  a  sense,  were  excluded  from 
inheritance.  That  persons  only  deformed  in  a  hand  did  not 
come  under  the  term  '  Nirindriya/  though  persons  afBioted 
with  an  obstinate  or  incnrablo  disease  did."  He  was  of 
opinion  thnt  the  claimant  was  not  disqualified  from  inherit- 
ance. Upon  this  futwah  the  Appellate  Court  decided 
in  favour  of  the  claimant.  The  Sudder  Court  reversed  the 
decision,  but  not  upon  a  point  affecting  the  question  now  in 
discusnion  {k).     It  would  seem,  therefore,  that  the  loss  of  a 

iq)  Virada  ChinUmiini.  S4S,  248. 

(H)  MiUksbam.  ii.  10,  §  8,  4 ;  tee  f>#r  curiam,  Murtrji  v.  PorMitAai,  1  Boa. 

185. 
(•)  W   A  B.  278  :  3  Dig.  804.  (k)  Dodjm  ?.  WMmI,  Booi.  M.  Rep  181. 
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sense  or  organ  inusfc  be  absolute  or  complete.  Not,  perhaps, 
necessarily  the  absolute  want  of  the  liinb^  but,  at  all  events, 
a  complete  incapacity  to  make  any  use  oi  it. 

Vice.  §  513.   As  to  vice,  several  futwahs  from  Bombay  are  to  be 

found,  which  would  practically  place  the  son   at  the  mercy 
of  his  father,  if  ho  chose  to  disinherit  him  for  vicious  habits, 
hostility   or  disobedience  {I).     In  a   Surat  case,    a   will   by 
^  which  a  father  disinherited  his  sou  for  vicious  and  dissolute 

habits  was  affirmed  (?a).  But  it  would  rather  seem  as  if  the 
testator's  property  had  been  self-acquired.  Further,  the  sou 
had  executed  an  agreement,  acknowledging  that  his  debts 
had  been  paid  off,  and  admitting  his  father's  right  to  dis- 
inherit him,  in  case  of  renewed  misconduct.  In  a  recent 
case  from  the  North- West  Provinces  the  Court  refused  to 
act  upon  the  texts  which  debarred  a  son  from  his  share  on 
account  of  his  being  addicted  to  vice,  and  a  professed 
enemy  of  his  father.  They  said  that  '' the  evidence  given 
of  the  plaintiff's  gambling  and  licentious  propensities  was 
of  a  vague  and  general  character,  and  not  such  as  would 
allow  thorn  to  conclude  that  he  had  dis(|uali(iud  himself 
by  addiction  to  vice  for  the  performance  of  obsequies 
and  such  like  acts  of  religiou.''  Also,  that  although  the 
evidence  showed  that  he  had  quarrelled  with  and  even 
struck  his  father,  it  did  not  disclose  anything  like  habitual 
maltreatmeur,  or  active  and  malignant  hostility,  which 
would  authorise  theiu  to  pronounce  him  a  professed  enemy 
of  his  father.  They  further  observed  that  the  texts  in 
questiou  were  not  only   inapplicable  to  the  facts,   but  are 

P      ,  understood  to  have  become  obsolete  in  practice  (n).      In  the 

same  case  they  refused  to  act  upon  the  supposed  rule  which 
disqualifies  a  coparcener  from  obtaining  his  own  share, 
where  he  has  attempted  to  defraud  his  coparceners  of  anj 
portion  of  their  lights.  In  a  similar  (though  certainly  a 
stronger   case)   the   rule   had  been   strictly   applied   by   the 


(I)  W.  &  B.  277—280. 

(in)  Mihivwaiijee  ?.  Fooujea,  1  Dor.  141  [159].  Tbi«  waa  a  com  betwoou 
TurHit).     Hooper  curiam,  Advunpa  v.  Uudrava,  4  Horn.  117. 

(a)  h'alka  v.  Budrge,  ii  N.  W.  V.  207-  Sco  Jye  Koomvur  ▼.  Dhikari,  8.  O. 
of  18-id,  320,  whoro,  boing  a  profcaacd  enemy  to  a  fuilior,  waa  trente<]  (under 
Mitbila  law)  as  a  postiiblu  groutiil  of  exclusion,  but  not  nuido  out  in  fuci. 
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Siidder  Court  of  Madras  (o).  I  imagine  that  nil  such  dis- 
abilities as  tlie  above  would  come  under  the  head  o(  minor 
^ronuds  of  forfeiture,  removable  by  penauce  (;>)•  1"  o"® 
Bengal  cii5«o  an  iidoptx)d  son,  who  sued  for  his  iuheritance,  was 
met  by  a  ploa  that  he  had  publicly  and  falsely  accused  his 
fidoptive  mother  of  profligacy.  The  pandit,  when  consulted, 
replied  that  such  an  offence  could  only  be  expiated  by  a  pro- 
cess of  atonement,  which  would  last  twelve  years,  or  iu  lieu 
thereof,  by  the  gift  of  180  milch  cows  and  their  calves,  or 
their  value,  not  to  the  calumniHted  parent,  but  to  the  Brah- 
nmns.  'J'lic  Court  accordingly  dismissed  the  suit,  holding 
tliat  the  claimant  could  not  inlierit  uutil  he  had  performed 
the  prescribed  penance  (q),  I  greatly  doubt,  however, 
whether  this  precedent  would  be  followed  in  the  present  day. 

All  grounds  of  disqualification  which  would  exclude  males  DiMbiliiiM 
apply  equally  as  ngamst  lemnle  heirs  (r). 

§  51 -I-.  Except  in  the  case  of  degradation,  the  disability  Dimbility  only 
is  purely  personal,  and  does  not  extend  to  the  legitimate 
issue  of  the  disqualified  person  (ft).  But  their  adopted  sons 
will  be  in  no  better  position  as  regards  ancestral  property 
than  themselves,  and  only  entitled  to  maintenance  out  of  it 
(/).  There  seems,  however,  to  be  no  reason  why  the  adopt- 
ed son  of  a  disqualified  person  should  not  succeed  to  all 
property  which  had  already  vested  \n  his  father,  or  which 
was  acquired  by  him  (u).  Similarly,  the  widow  of  a  dis- 
qualified heir  cannot  claim,  as  widow,  to  succeed  to  any 
property  which  her  husband  could  not  have  inherited  (v). 
But  she  would  be  his  heir.  And  if  his  son  succeeded  and 
then  died,  she  would  inherit  as  mother  to  such  son  (to). 

Property   which  has  once  vested  in  a  person,  either  by  not  a  fofftiiarsi 
inheritance  or  partition,  is  not  devested  by  a  subsequently 
arising  disability  (ar). 

§  515.  The  effect  of  a  disability  on  the  part  of  a  person  LtUioMti 
who  would  otherwise  have  been  heir,  is  at  once  to  let  in  the       '* 

(o)  Choondoor  t.  Naraiimmah^  Mad.  Dec.  of  1868,  118 ;  anU,  {  400. 
(p)  Boo  Mann,  li.  §  18»— 187. 

iq)  lihf>la  Nnth  t.  Mi.  Sabitra,  6  8.  D.  6S  (71).         (r)  IfiUkabam,  ii.  10,  {  S. 
(/()  MitakuhNm,  ii.  10.  §  9,  10;  Diya  Bb«KA,  r.  (  17—19. 
(f)  MiUkpbara.  ii.  10.  J  U  :  iHitAkA  Chandrikm.  ti.  f  1 ;  anit.  C  97. 
(II)  Siith.  8yn    G71-  (v)  D.  K.  8.  iii.  C  17.  («o)  S  W.  MmN.  IM. 

(r)  MitAkphnm,  ii.  10,  {  6;  Baigovind  v.  Lai  Bakadoar,  a  D.  of  IBM,  t44| 
W.  k  B.  -272. 
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nezfc  heir.     For  instauce,  if  a  ma q  left  an  iusane  son  and  a 
daughter^  the  latter  would  take  at  once  (y).     So  if  he  left 
an  insane  daughter^  and  sons  by  her,  the  latter  would  take 
at  once  (z)  that  is  to  say,  the  effect  of  the  lanacj  is,  for  pur- 
poses of  succession,  exactly  the  same  as  if  the  lunatic  waa 
then    dead.      If  the   incapacitated    person   has   issue    then 
living,  or  in  ventre  aa  mere,  who  won  Id,  if   the  father   were 
actually  dead,  be  the  next  heir,  such  issue  will  be  entitled 
to  succeed.     But  he  must  succeed  by  his  own  merits.     Ue 
will  not    be  allowed  to  step  into  his  father's  place.     For 
instance,  if  a  man  dies,  leaving  a  brother,  and  an  insane 
brother  and  his  son,  the  brother  will  take  the  whole  estate; 
because  the  nephew  cannot  inherit  while  a  brother  is  in 
existence.     So  if  a  man  dies  leaving  a  sister's  son,  who  is 
insane,  and  the  sister's  son  himself  has  a  son,  the  latter  can- 
not inherit ;  because  the  sister's  grandson  is  not  an  heir  (a). 
And  if  the  estate  has  in  consequence  of  the  incapacity  vested 
in  a  male,  the  latter  becomes  full  and  absolute  owner.     If 
tlie  incapacitated  heir  has  a  son,  subsequently  conceived, 
thnt  son  will  not  inherit,  even  though  he  would  have  been 
next  heir  or  a  sharer  if  born,  or  conceived,  when  the  snc- 
cession  fell  in  (§  516). 

§  516.  Where  the  defect  which  produces  exclusion  is 
subsequently  removed^  the  right  to  inheritance  revives,  in 
the  same  manner  as,  or  upon  the  analogy  of  a  sou  born  after 
partition  (6).  The  effect  of  this  rule  in  cases  of  partition 
has  been  already  discussed  (§  408).  But  the  revival  of  this 
right  will  not  necessarily  place  the  previously  disqualified 
heir  in  the  same  position  as  if  the  incapacity  had  never 
existed.  The  Hindu  law  never  allows  the  inheritance  to  be 
in  abeyance,  and  if  he  is  not  capable  of  sucoeedin?  at  the 
time  the  descent  takes  place,  the  subsequent  removal  of  his 
incapacity  will  not  enable  him  to  dispossess  a  person  whose 
title  was  better  than  his  while  the  defect  existed,  thouffh 

(y)  2  W.  MacN.  42. 

iz)  Bodhnarain  v.  Omrao,  18  M.  I.  A.  519;  S.  C.  6  B.  L.  R.  609. 

(a)  I'er  Peacock,  C.  J.,  Kalidas  v.  KrishaiXy  2  B.L.  R.  (F.  B.)  US.  g^^  i^o 
Dwarkanath  ▼.  Maheiidranaih,  9  B.  L,  R.  198,  208;  8.  O.  slU  noiitiit. 
Dxvarkanath  ▼.  Denohwndoo,  18  Suth.  806.  * 

(6)  Mitakshara,  ii.  10,  §  7  ;  V.  May.,  W.  11,  \  2. 
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inferior  to  his  own  after  the  defect  was  removed.      For  B«ibov«]  of 
iiiBtaiice,  suppose  a  man  has  a  son  who  is  bom  blind.     If  ^' 

we  can  imngiue  the  blindness  removed  before  his  father's 
death,  he  would  of  course  inherit.  If  it  was  not  removed, 
and  his  fntlier  died  leaving  a  widow,  she  would  inherit.  If 
the  blindness  was  cured  during  her  life,  she  would  continue 
to  hold  the  property,  but  at  her  death,  the  son  would  like- 
wise inherit,  because  he  would  be  the  nearest  to  her  deceased 
husband.  But  if,  on  the  father's  death,  his  brother  had 
inherited,  and  during  his  life  the  blind  son  was  cured,  and 
then  the  brother  died  leaving  a  widow,  she  would  inherit, 
and  not  the  formerly  blind  son.  Because  succession  would 
be  traced  to  the  last  full  owner  who  was  the  brother,  and 
his  lieir  would  be  the  widow,  and  not  a  person  who  stood  to 
him  only  in  the  relation  of  nephew  (c).  If,  however,  the 
brother  died,  leaving  no  nearer  heir  than  a  nephew,  then  of 
course  the  person  who  was  previously  incapacitated  as  son 
would  now  succeed  as  nephew.  These  principles  were  laid 
down  by  a  Full  Bench  of  the  High  Court  of  Bengal  under 
the  following  circumstances.  At  the  death  of  A.  his  son, 
being  blind,  was  incapable  of  succeeding,  and  the  estate 

widows      =      A.  diM  18SS.  B. 

died  1840.  I  I 

bliaa  ■on.  C. 

I 
•on  born  1868. 

passed  to  the  widows  of  A.,  of  whom  the  last  died  in  1849. 
At  her  death  the  es^te  passed  to  C,  the  nephew  of  A.  In 
1858  a  son  was  born  to  the  blind  man,  and  he  claimed  the 
entate  from  C.  If  he  had  been  alive  either  at  the  death  of 
A.,  or  of  the  Ust  widow,  he  would  have  been  the  heir,  but 
it  was  held  that  once  the  estate  reached  C,  he  took  it  with 
all  the  rights  of  a  full  owner,  and  could  not  be  deprived  of 
it  by  any  siibseqnent  birth  (d).  It  was  not  necessary  to 
decide  what  would  have  been  the  result  if  the  blind  man 
himself  had  recovered  his  sight  after  the  property  has  vested 
in  C.     It  might  he  suggested  that  he  would  have  devested 

(O  Bhoobum  JfoyM  ?.  JZamlrMKor*,  10  M.  I.  A.  S79 1  ft.  0.  t  Bmik.  (P.  O.) 
15;  ante,^  170. 

(rf)  Kalid4U  f.  Kri$han,  f  B.  L.  B.  (F.  B.)  10S|  Pwrmhm^M  ?.  MMMMa, 
I  B.  L  R.  (A.  C.J.)  117. 
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tlie  estate  of  tlie  uephew^  on  the  analogy  of  a  sou  boru  or 
adopted  after  the  dentil  of  tlie  last  owner  (e).  But  it  is  diffi- 
cult to  see  why  these  analogies  should  be  applied  in  his 
favour^  and  not  in  favour  of  his  own  son^  who  was  born 
without  any  imperfection.  The  former  case  is  really  not 
analogous  at  all,  as  the  unborn  infant  is  in  contemplatiou  of 
law  actually  existent  from  conception^  and  is  only  incapable 
of  taking  at  once,  because  it  may  die  before  leaving  the 
womb.  As  to  the  adopted  son^  it  seems  almost  sufficient 
to  say,  that  there  can  be  no  reason  for  applying  aualogies, 
drawn  from  the  case  of  a  very  highly-favoured  lieirj  to  a 
disqualified  heir,  who  is  let  in  afterwards  by  special  indulg- 
ence. 

§  517.  One  who  has  entered  into  an  order  of  devotion  ia 
also  excluded  from  inheritance,  since  he  has  of  his  own  ttccord 
abandoned  all  earthly  interests  (/).  The  persons  who  are 
excluded  on  this  ground  come  under  three  heads,  viz.,  the 
Vanaprasatha,  or  hermit;  the  Sanyasiov  Yati,  or  Hscetic; 
and  the  Brahmachari,  or  perpetual  religious  student.  In 
order  to  bring  a  person  under  these  heads,  it  is  necessary  to 
show  an  absolute  abandonment  by  them  of  all  secular  pro- 
perty, and  a  complete  and  final  withdrawal  from  earthly 
affairs.  The  mere  fact  that  a  person  calls  himself  a  Byragi, 
or  religious  mendicant,  or  indeed  that  he  is  such,  does  not 
of  itself  disentitle  him  to  succeed  to  property  {g), 

I  have  not  been  able  to  find  any  evidence  of  the  grounds 
which  are  held  to  exclude  from  inheritance  by  usage  in  the 
Punjab,  or  among  the  non- Aryan  races  of  India.  It  will  be 
seen  that  the  Madras  S udder  Court  has  in  several  cases 
applied  the  Sanskrit  rules  to  Tamil  litigants.  I  should 
imagine  that  rules  founded  so  completely  upon  Brahnianicul 
principles,  would  require  to  be  applied  with  great  cautiou  to 
tribes  who  had  not  thoroughly  accepted  those  principles. 
The  more  so  as  those  principles  have  no  foundation  in 
natural  equity  or  justice. 

(e)  8ee  per  Willes,  J.,  in  Togorc  case,  d  B.  L.  K.  897;  8.  0.  18  Suih.  850: 
S.  O.  I.  A.  Sup.  Vol.  47. 

(/)  Yajuavalkya,  ii.  ^  137;  VusisLta,  xvii.  §  27;  liiUkshara,  ii  10,  §  8; 
Daya  HUaga,  v.  §  11  ;   V.  May.,  iv.  11.  §  6. 

(y)  See  ante,  §  50G;  Tteluck  Chundei-  v.  Shama  Churn,  1  Suih.  209. 


CHAPTER    XX. 

woman's  bstatb. 
Tn  Property  inherited  from  Malei, 

§  518.  Tni  term  Stridhnnum  (literally  woman's  estate)  is  Umnlnfol 
used  in  two  different  acceptations  by  Hindu  lawyers.     In  '*"*' 

one  sense  it  denotes  that  special  sort  of  woman's  estate  over 
which  she  has  absolute  control,  even  during  the  life  of  her 
husband  (n).  In  another  sense  it  includes  all  sorts  of  pro- 
perty of  which  a  woman  has  become  the  owner,  whatever 
may  ))e  the  extent  of  her  rights  over  it  (b). 

Now,  it  will  be  found  that  property  held  by  a  woman  is  at 
onco  divisible  into  two  classes,  which  have  completely  differ- 
fMit  incidents,  viz.,  property  which  has  devolved  npon  her 
by  inlieritanco  from  a  male  owner,  and  property  which  she 
has  obtained  in  any  other  way.  In  speaking  of  itridhanutn 
hereafter  I  shall  wholly  exclude  from  it  the  former  class  of 
pioperty.  It  is  evident  that  it  would  only  create  confusion 
to  apply  tho  same  word  to  estates  which  are  obtained  in 
differeMit  ways,  and  which  are  hold  by  different  tenure. 

§  5H).  The  typical  form  of  estate  inherited  by  a  woman  UmlUUoM  on 
from  a  male  is  the  widow's  estate.  But  it  may  now  be  con-  pJJS|  ''^ 
sidored  that  the  same  limitations  apply  to  all  estates  derived 
by  a  femnio  by  descent  from  a  male,  in  whatever  capacity 
slie  inny  have  inherited  them.  The  only  exception  is  as  to 
tho  estate  of  a  sister,  and  possibly  of  a  daughter,  in  Bombay. 
Th(«  Mile  npon  this  point  is  still  open  to  discussion. 

It  was  at  ono  time  common  to  speak  of  a  widow's  estate 
ns  Iw'intr  one  for  life.     But  this  is  wholly  incorrect     It  would 


(O  n.>  I  lUinfn.  iv    1.  $  IS.  (M  MiUktlmrt,  li.  II,  |t. 
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Mot  aitfcMUU.  be  just  as  uDtrue  to  speak  of  the  estate  of  a  father  under  tba 

Mitakshara  law  as  being  one  for  life.  Hindu  law  knows 
nothing  of  estates  for  life,  or  in  tail,  or  in  fee.  It  uieaaures 
estates  not  by  duration  but  by  use.  The  restrictions  npon 
the  use  of  an  estate  inherited  by  a  woman  are  similar  in  kind 
to  those  which  limit  the  powers  of  a  male  holder,  but  dif- 
ferent in  degree.  The  distinctive  feature  of  the  estate  is^ 
B«f«rU  to  btirt  that  at  her  death  it  reverts  to  the  heirs  of  the  last  male 
hoidTr.  "^*        owner.     She  never  becomes  a  fresh  stock  of  descent  (c). 

§  520.  It  is  evident  that  these  two  qualities  of  her  estate 
are  connected  together.  It  would  be  of  little  use  to  mark 
out  a  line  of  descent  which  should  keep  the  estate  in  the 
family  from  which  it  came,  unless  the  woman  was  restrained 
from  absolutely  disposing  of  it.  On  the  other  hand,  tbe  line 
of  descent  which  is  marked  out,  shows  that  the  estate  wss 
given  to  the  woman  for  a  special  purpose,  which  would  be 
satisfied  without  giving  any  interest  in  it  to  her  own  imme- 
diate heirs.  But  it  is  by  no  means  clear,  whether  the  estate 
reverted  to  the  man's  heirs,  because  the  woman  was  onlj 
allowed  a  s])ecial  use  of  it ;  or  whether  she  was  only  allowed 
the  special  use  in  order  to  preserve  it  for  those  heirs  ;  or 
whether  both  incidents  arose  from  the  purpose  for  wliich 
such  estates  were  originally  allowed  to  exist. 
Sointj  auiho-  It  is  singular  how  little  is  to  be  found  on  the  subject  in 

"^^'  the  Hindu  writings.     We  are  told  in  very  early  texts  tbat  a 

widow  is  restrained  in  dealing  with  the  estate  she  may  inberit 
from  her  husband,  but  we  are  nowhere  told  that  tbe 
restrictions  ap))ly  to  other  female  heirs.     Again,  the  ooai 
of  inheritance  laid  down  in  the  earlier  texts  sflfmi  to 
that  the  estate  reverts  after  a  widow  or  a  daughter  to  tbe 
heirs  of  the  lust  male ;  but  until  we  come  to  Jimuia  Vakamm 
we  are  nowhere  told  that  it  is  the  rule  (d).      The  literal 
wording  of  the  Mitakshara  seems  to  state  that  it  is  no4  Ibe 
rule  (cf). 

§  5^1.  As  regards  the  first  point,  tns.,  the  limited 


(c)  ColUctor  vf  Matulipatam  v.  Csrafa  FfNcota,  8  M.  I.  ▲.  Ml.  MS:  &  O. 

1  8uth.  (P  C)  &9;  A>ry  Kol^auy  r   Monetrmm,  UB.L.K.i.it,3«x&a 

IVSath.  acr- 
id) IHta  Ph«n.  1*  1.  f  57-58  i  li.  1,  5  ao,  SI  i  TiiBWl..  ^  IIS. 
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of  disposal  possessed  by  a  female — we  mnst  recolleci  thai  LImiUd  powtr 
nccoiding  to  Hindu  law  restriction  was  the  rule,  absolute  P^'*^* 

power  tlio  exception.  Even  tlie  male  bead  of  a  family  was 
hemmed  in  by  limitations.  These  were  gradually  reduced 
in  their  application,  when  separate  and  self-acquired  pro- 
perty was  introduced,  and  at  last  disappeared  entirely  in 
the  Bengal  system.  It  would  have  seemed  absurd  to  a 
Hindu  lawyer  that  any  one  should  imagine  that  a  female, 
herself  a  most  subordinate  member  of  the  family,  could 
possess  higher  rights  over  its  property  than  its  head.  The 
earlier  writors  contented  themselves  with  general  state- 
ments that  a  woman  was  never  fit  for  independence,  but 
must  at  every  stage  of  her  life  be  nuder  the  tutelage  of 
some  male  protector,  the  widow  being  under  the  control  of 
her  husband's  family  (/).  As  regards  the  widow,  too,  the 
state  of  asceticism  in  which  she  was  expected  to  live  was 
of  itself  a  restriction  upon  her  right  to  spend  the  pro- 
perty (if).  Most  of  the  texts  which  definitely  speak  of  the 
restrictions  upou  a  woman's  power  of  dealing  with  property 
relate  to  a  widow.  Kaiyayana  says,  "  Let  the  childlesa 
widow,  preserving  unsullied  the  bed  of  her  lord,  and  abid- 
ing with  her  venerable  protector,  enjoy  with  moderation 
the  property  until  her  death.  After  her,  let  the  heirt  take 
it.  But  she  has  not  property  therein  to  the  extent  of 
gift,  mortgage,  or  sale  (A).''  The  Mahabharata  aays,  **  For 
women  the  heritage  of  their  husbands  is  pronounced  appli- 
cable to  use.  Let  not  women  on  any  account  make  waste 
of  their  husband's  wealth(i).''  Naradat  however,  lays  down 
the  same  proposition  with  greater  generality :  "  Women's 
business  transactions  are  null  and  void,  except  in  case  of 
distress,  especially  the  gift,  pawning,  or  sale  of  a  honaa 
or  field.  Women  are  not  entitled  to  make  a  gift  or  sale ; 
a  woman  can  only  take  a  life-interest  whilst  she  is  living 
together  with  the  rest  of  the  family.     Such  transactions  of 

(/)  Mann.  viii.  §  416 ;  ii.  (  3,  8,  104 j  Baadhftyftiit,  li.  S,  f  17 1  Narsd*,  sit 
§  28—80  ;  Rmriti  Chandrika,  li   1,  {  81H-S9. 

ig)  iHja  nimffii.  xi.  1,  {  61 1  S  Diff.  460 1  Tp€r  enHom,  CclUeior  qf  MmiydU 
patam  r.  Cavaly  iencnta,  8  M.  I.  A   661  ;  8.  C.  S  SaUi.  (P.  0.)  69. 

(h)  I)mja  lihA/ra,  zi.  1.  $  66 1  T.  May.,  W.  8,  I4|  TiTtda  OhhiteanBl,  ttti 
Vrih.'uipAti.  ciUKlSmriti  Cbandrftm  iL  1,  f  S8.     Ylrtmlt.,  p.  IM,  |  S. 

(I)  DnyA  Dhftfr^,  xi    1,  §60. 
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Game  of  Um       woinen  are  valid  where  ibe  haaband  baa  ffiTen  bis  oonaank 
rettnouon.         ^^^  .^  default  of  ibe  basbandj  ibe  bod,  or  in  dafaulfe  of  hua* 

band  and  Bon,  tbe  king  (&)/'  Ifj  aa  I  baTO  alreadj  aog- 
geated  (t),  tbe  widow's  inberitance  originally  oommenpad  mm 
a  compendious  mode  of  enabling  ber  to  maintain  baraelf«  ik 
would  naturally  follow,  botb  tbat  ber  rigbt  of  aaiogf  the 
property  would  be  limited,  and  that  after  ber  death,  ik 
would  revert  to  tbe  heirs  of  ber  busband'a  family.  Proba- 
bly tbe  same  origin  may  be  ascribed  to  tbe  limiiatioiia  oa 
tbe  estate  of  a  mother  and  other  female  anoaator. 

§  522.  The  same  reasoning,  however,  would  not  apply  (o 
the  case  of  a  daughter.  She  takea  the  inheritanoa  not  bj 
way  of  maintenance — tbe  obligation  to  maintain  her  ending^ 
at  marriage, — ^but  as  beneficial  owner.  In  ber  eaae,  pnasi- 
bly,  the  limitation  arose  originally  from  the  natural  dialike 
to  any  succession  which  would  carry  tbe  property  of  the 
family  permanently  into  a  different  line  (m).  Thia  prinoi- 
pie  would  be  strengthened  when  inheritanoa  oame  to  be 
looked  on  as  a  reward  for  religiona  benefita.  Under  that 
system,  each  heir  takes  the  estate  primd/aeie  aa  a  meana  of 
performing  the  religious  obsequies  of  the  laat  mala.  Whan 
the  heir  is  himself  a  male,  his  own  obsequies  require  to  be 
attended  to,  therefore  at  his  death,  the  property  paaaaa  to 
those  who  are  bound  to  make  offeriuga  to  him,  that  ia»  to  hie 
own  heirs.  But  where  the  property  is  taken  by  a  famale^ 
ber  obsequies  are  provided  for  quite  independently,  ejs.,  in 
ber  husband's  family,  if  she  is  married.  Tba  duty  whioh 
baa  to  be  performed  to  the  deceaaed  male  still  remaina,  and 
it  can  only  be  discharged  by  returning  the  aetata  to  a 
member  of  his  family^  who,  as  being  hia  heir,  ia  bound  to 
discharge  his  funeral  rites.  Now  if  the  female  holder  ie 
bound  to  return  the  property  into  hia  family,  an  obligation 
would  naturally  arise  to  return  it  intact.  She  wonU  be 
considered  as  holding  the  property  for  a  apeoial  pnrpoaa^ 
and  bound  to  pass  it  on  to  the  next  heir,  with  ita  oapeoity 
for  performing  that  purpose  undiminished. 


{ 


k)  Naradft.  iii.  t  27—80. 
'I)    AfUeAw. 

(m)  The  rule  if  iboroughl j  eeUbliabed  by  oMge  ia  the  VntM  M  ffMstJi 
If idowf,  daugbUn,  and  mothen.    Fonjab Onatomf.  16. 45|Ub M^ ift 
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§  623.  Whatever  may  be  the  origin  of  the  rnle,  there  ean  ii«tirleUoB 
be  no  donbt  now  that  the  role  exists  aniversally  (except  fStltkth». 
in  Botubaj)  that  where  any  female  takes  as  heir  to  a  male, 
she  takes  a  restricted  estate,  and  on  her  death  the  property 
passes  not  to  her  heirs,  but  to  the  person  who  wonid  be  the 
next  heir  of  the  last  full  owner.  In  Bengal  the  point  was 
always  beyond  dispnte,  as  it  was  expressly  so  laid  down  by 
Jimuta  Vahana  (n).  It  was  at  one  time  supposed  that  a 
different  rule  prevailed  in  Sonthern  India  (o).  This  idea 
was  bused  on  a  text  of  the  Mitakshara  which  appears  to 
class  such  property  as  siridhanumf  which  passes  to  the  heirs 
of  the  woman.  lu  Madras  it  will  be  seen  that  no  weight  is 
any  longer  attributed  to  that  text.  But  as  it  appears  to  be 
at  the  root  of  a  conflicting  series  of  decisions  in  Bombay, 
and  as  the  matter  is  also  one  of  much  historical  interest,  it 
will  be  necessary  to  examine  the  passage  somewhat  minately. 

§  524.  The  whole  discussion  turns  upon  the  question,  SoppoMd 
whether  the  devolution  of  a  woman's  property,  stated  by  the  liSiLinhm. 
Mitnkshara  at  ii.  11^  §  8,  9,  applies  to  all  the  sorU  of 
property  which  he  had  already  described  at  §  2,  3,  of  the 
same  section,  or  only  to  some  of  those  sorts  of  property. 
Section  1 1  is  a  commentary  on  the  three  texts  of  Yajna* 
valkya  (ii.  §  li3 — 145)  which  relate  to  siridhanufHf  illas- 
trated  in  the  author's  usual  manner  by  citations  from 
other  writers.  He  commences  (§  1 )  by  quoting  the  first 
of  the  three  texts  in  a  manner  which  is  translated  by 
Mr.  Colebrooke  as  follows : — "  What  was  given  to  a  woman 
by  the  father,  the  mother,  the  husband  or  a  brother, 
or  received  by  her  at  the  nuptial  fire,  or  presented  to  her 
on  kor  husband's  marriage  to  another  wife,  as  also  any 
other  (separate  acquisitiou),  is  denominated  woman's  pro* 
perty."  Now  the  word  in  the  original  text,  which  is 
here  rendered  any  other,  is  <idi   annexed  to  the  preoed- 

(n)  Daft  BbAfft,  xi.  1.  (  57-59 1  xL  S.  f  SO,  Sl|  S  Dif.  4S4,  107 1  Hurry. 
do*B  w.  RungunmoneVt  R«t.  S57. 

(o)  1  Rtrm  U.  L.  189,  248  |  Sink.  Man.  {  854}  0<fWiuU  t.  Narraina,  lUd. 
Dee.  of  1850,  p  76 ;  lyavoo  w.  Seng^n^  i5..  IS6S,  p.  47 1  Jmgadmmdm  t.  Csiim* 
eheamma,  1858.  p  2U ;  W.  A  B.  SS,  467,  481.  lo  Poodlehtnry  Um  Ooorii  hold 
tbnt  even  a  n-idow  becomes  abaolote  owoer  of  property  fobenUd  bt  b«r  from 
ber  bnihiiD<],  with  fall  poweri  of  diapoeitioD.  BjtMtte,  pp.  178,  SI4,  S24,  S40» 
874,  415;  contra,  p   810. 
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stridhMmm        ing  term,  which  reallj  means  "  and  the  like/'  and  is  flo 
l^tokiiuwft,        translated  elsewhere  (p).     Primi  fade,  thereforOj   Umj 

only  refer  to  property  of  the  same  natnre  aa  the  fors* 
going,  that  is,  to  special  gifts  made  to  a  woman  by  her 
own  family,  and  to  partioalar  gifts  made  to  her  as  a  brida^ 
or  a  superseded  wife.  In  the  next  section  Vijnanuporm 
repeats  and  expands  this  text,  adding,  ''and  also  properlj 
which  she  may  have  acquired  by  inheritance,  pnrohaaaip 
partition,  seizure  or  finding,  or  denominated  by  Jfa»tt  and 
the  rest  '  woman's  property.' ''  Now  Manu  certainly  aaya 
nothing  of  the  sort.  His  enumeration  (iz.  §  194)  is  ooo« 
tained  iu  the  fourth  clause  of  the  same  section  ot  iba 
Mitakshara.  It  is  so  strictly  limited  to  personal  gifto»  thai 
VijnaTiesvara  and  others  think  it  necessary  to  add^  tbafe  tha 
six  classes  of  gifts  there  stated  are  not  exolusiira  of  aaj 
other  sorts  of  property.  But  the  general  statemeufe  wbiob 
closes  §  2  will  be  found  iu  OatUama,  cited  in  the  Mitak* 
shara,  i.  1,  §  8.  ''  An  owner  is  by  inheritance,  parobas^ 
partition,  seizure  or  finding  (q),"  But  this  is  a  defiuilioa 
of  ownership  in  general,  not  of  woman's  property^  specially 
so  called.  The  passage  of  the  Mitakshara,  therefore,  merelj 
comes  to  this,  that  a  woman  may  acquire  property^  not  oalj 
by  the  special  modes,  which  give  it  peculiar  inoideote  oJE 
alienability  and  succession,  as  siridhanum,  strictly  so  oalled, 
but  by  any  other  mode  by  which  a  male  can  aoqaire  il« 
Then  at  §  8  he  makes  this  quite  clear  by  saying,  "  The 
bM  no  ieohnioftl  *®>*°*  womau's  property  conforms  in  its  import  with  ito 
BAMutisff.  etymology,  and  is  not  technical,  for,  if  the  literal  sense  be 

admissible,  a  technical  acceptation  is  improper."  That  is  to 
say,  he  gi^es  the  reader  express  notice  that,  when  he  uses 
the  word  stridhanum,  he  means,  not  "  woman's  property" 
specially  and  technically  so  called,  but  the  property  of  a 
woman,  vested  in  her  by  any  legal  means  (r).  Then  at  (  8 
he  says,  **  A   woman's  property  has  been  thus  described. 

(p)  Sea  tranaUUon  of  the  tezfc.  ii.  148,  bj  Montiion  and  Botr,  aad  fltcailsf  | 
alio  bj  Dr.  DurnoU,  Yeradrajah,  p.  46.    Bee  alio  hie  mnarkia  latvod.  p.  li| 

•  Hajr,  171. 

iq)  And  fee  Manu,  z.  f  116,  where  he  poinU  oat  lerea  virtMas  ■oSm  sC 
aoqi^ring  property,  the  lait  three  of  which  at  all  efenti  are  peonliaff  to  MSB. 

(r)  ThiM  ii  aireotlj  opposed  to  the  oae  of  the  word  by  Jimotayahsaa.    ** ' 
alone  ia  her  peon  liar  property  which  the  haa  power  to  fife»  adli  or  «Ma 
pendently  of  her  huaband^s  control."    Daya  Bhaga,  if.  1,  |  IS. 
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The  anthor  (that  is,  Yajnavalkya)  next  proponnds  the  dig* 
tribiiiton  of  it.  '  Her  kinsmen  take  it,  if  she  die  without 
issue.'"  The  qnestion  is,  to  what  sort  of  property  does  this  Teitof  tbe 
rule  Apply  f  Does  it  apply  to  tlridhanum  in  its  technical,  or  ^a^^j^^ 
in  its  general,  meaning  f  In  other  words,  does  it  apply  to  ii 
as  defiued  by  Yajnavalkya,  or  as  de6ned  by  Vijnanssvara  f 
I  think  it  evidently  applies  to  it  in  its  former,  or  restricted 
sense.  The  rule  is  a  citation  of  the  second  oE  the  three 
texts  of  Yajnavalkya.  It  follows  in  the  original  text  of 
Yajnavalkya  after  the  definition  gi^en  by  him,  and  it  can 
only  apply  to  the  sorts  of  property  specified  by  Yajnavalkya. 
It  is  evidently  not  an  exhanstive  statement  of  the  mode  in 
which  all  property,  however  acquired  by  a  woman,  will 
devolve,  for  at  clauses  14,  20  and  80,  three  other  modes  of 
descent  are  -mentioned.  These  modes  are  different  from 
that  specified  by  Yajnavalkya,  and  apply  to  property  which 
is  not  included  in  his  definition.  No  part  of  this  section  of 
the  Mitakshara  applies  in  terms  to  property  which  a  woman 
1ms  inherited  from  a  male.  But  the  reason  for  that  obW- 
ounly  if*,  that  the  devolntion  of  snch  property  had  beeu 
exhaustively  treated  in  the  former  sections  of  the  same 
chfipter.  In  those  sections  he  explained  how  a  man's  pro- 
perty would  go  to  his  widow,  his  daughter,  his  daughter's 
son,  and,  in  default  of  them,  to  parents  and  others.  Bui 
if  the  section  now  under  consideration  applies  to  property 
inherited  by  a  woman  from  a  male,  the  result  would  be  that 
if  a  daughter  took  property  it  would  go  to  her  daughter,  or 
her  daughter's  son,  or  her  son's  son,  or  to  her  husband. 
But  this  is  a  line  of  descent  directly  opposed  to  everything 
in  the  parts  of  the  Mitakshara  which  expressly  treat  of  the 
descent  of  such  property.  In  short,  the  view  I  would  submit 
is  this.  Vijnanesvara  includes  under  the  term  itridhanum 
property  which  a  woman  has  acquired  in  any  way  whatever. 
The  descent  of  that  which  she  has  derived  from  a  male— that 
is  from  a  husbnnd,  father,  or  son — is  treated  of  in  the  earlier 
sections  of  chnp.  ii.;  that  which  she  obtained  otherwise,  ii 
treated  of  in  §  11  {$).  Its  other  quality,  vU.,  alienability, 
he  appears  nowhere  to  discuss. 
(<)  Sco  per  HoUoway^  J  ,  KaUama  Nachiar  ?.  Doroiingm  T§vmr,$  Hsd.  H.  0. 
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Oaonot  .'apply  to       §  525.  If  the  passage  in  the  Mitakshara  is  to  be  taken  ee 
^^'  meaning,  that  all  property  which  a  woman  takes  bj  inherit- 

aace  goes  to  her  special  heirs,  and  not  to  those  of  the  lest 
male,  the  same  rule  should  apply  to  every  case  in  which  a 
woman  inherits  in  that  way ;  to  a  widow  or  a  motherj  aa 
much  as  to  a  sister  or  a  daughter.    Such  a  devolution  in  the 
case  of  property  inherited  by  a  widow  is  directly  opposed 
to  the  whole  theory  of  the  Mitakshara,  and  to  the  usa^  of 
every  part  of  India.     This  very  text  of  the  Mitakshara  has 
been,  on  two  occasions  at  least,  pressed  upon  the  Judicial 
Committee  as  an  argumeut  for  holding,  that  a  widoir  has 
greater  power  over  property  inherited  from  her  husband  in 
provinces  governed  by  that  law,  than  elsewhere.     But  the 
argument  has  always  failed,  and  it  is  thoroughly  settled  that 
a  widow  takes  only  a  restricted  estate,  and  that  at  her  death 
it  passes  to  her  husband's  heirs  (i).     And  this  is  admitted 
in  its  fullest  sense  by  the  High  Court  of  Bombay  (u).     It  ia 
Held  ioappliea-    also  admitted  by  the  Courts  of  all  the  Presidencies  that  the 
ble  to  mother.      |UQ|;ijer  and  grandmother,  when  inheriting  from  a  aon  or 

grandson,  take  an  estate  similar  in  all  respects  to  that  of  a 
widow  (u).  If  so,  the  presumption  is  very  strong  that  the 
passage  should  be  interpreted  in  the  case  of  other  female 
heirs,  so  as  to  admit  of  a  similar  application.  It  is  also  to  be 
observed,  and  the  fact  is  relied  on  by  the  Privy  Ooanoil, 
that,  with   the  exception  of  the  disputed  passage  in  the 

at  p.  840.    Tliii  explanation  would  deprive  the  paeiafe  of  the  eignifleaiiM  sUil* 

bnted  to  it  by  Sir  H.  8.  Maine.    Earljr  Inetitotiona,  821. 
(0  Thakoor  v.  Rat  Baluk  Ram,  il  M.  I.  A.  180.  178 1  8.  0.  10 8ath  (P.  O.)  8  s 
hugwande&n  t.  Myna  Baee.ib.  487,  609 ;  8.  0.  0  8ath.  (P.  O.)  88  i  OUlMtor 


tsnuawanae&n  t.  Myna  x>a«0,  u>.  4S/,  ouw ;  o.  u.  v  oaui.  \r.  u.|  xs  i  u» 

of  MaMulipatam  t.  Cavaly  Vmicata,  8  M.  I.  A.  689 1  8.  O.  8  Snth.  (P.  O.)  80  s 

Vivada  Obintamani,  261 ;  KMrutw.  Koolahul,  8  M.  I.  A.  881}  8.0.  5  Bntk. 


Bh 

Vii 

(P.  0.)  181. 

<u)  Per  euriamj  Pranjewandai  r.  D§wcoov§rha§$,  1  Bom.  H.  O.  ISO :  Jmrni* 
yatram  v.  Bai  Jumna.  2  Bom.  H.  G.  10 ;  Zjokihmibai  v.  €fanpmi  Iforptea 
4  Bom.  (O.  0.  J.)  168 ;  Bhatkar  t.  Mahadev,  6  Bom.  H.  0.  (O.  O.  J.)  1. 

(v)  1  Yf.  MacN.  25:  2  W.  MaoN.  185,  209:  8  Dif .  606.  SaeMUBe^pa, 
Biiya  t.  Unpooma,  1  S.  D.  162  (215) ;  Ni^ur  v.  Ram  Koomar,  4  8.  D.  810  (MTi 
Bhyrcbee  t.  Nubkiaen,  6  8.  D.  5.3  (61)  i  UemlvUa  w.  aotuekchundm-,  7  V.  O. 
106  (187)  i  Rughober  t.  iff.  TulaMhee,  8.  D.  of  1847.  S7.  Ae  to  MilkllB, 
Vivada  Cbintamani,  2G8  ;  Punehanund  t.  Lalihan,  8  8ath.  140.  Aa  to  lUdiM, 
Bachiraju  v.  Venkatappadu ,  2  Mad.  U.  O.  402  ;  KuUi  t.  Radakrigtna,  8  lUd. 
H.  0.  88;  Vellankiw.  Venkata,^  I.  A.  1.8;  SO.  1  Mad.  174;  a  0.86  Both.  II. 
Ai  to  Bombay,  Vinayek  t.  Luxumeebaee,  1  Bom.  H.  0.  I17l  IfanoMM  ¥• 
Sakharam,  6  Bom.  II.  C.  (A.  C.  J)  215.  As  to  the  N.  W.  P.,  PhfUbar  w. 
Ranjit,  1  All.  661 ;  Sakhram  v.  Sitabai,  8  Bom.  858 ;  Dhondu  ▼.  OaiiMtai, 
ib.  860;  per  curiam,  Dhannangavda  ?.  Rudrapgavdck,  4  Bom.  187 1  riiSorai 
V.  Maihuradat,  5  Bom.  670. 
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Mitakahara,  and  of  paragraphs  where  it  is  cited  {w),  there 
is  not  a  single  text  of  a  Hiuda  sage  or  writer  of  original 
authority,  in  which  property  acquired  by  inheritance  is 
classed  as  siridhanum.  All  the  other  writers  restrict  the 
terra  to  special  gifts.  Katyayana  even  excludes  the  earn- 
ings of  a  woman,  or  what  she  has  receiyed  from  any  but 
the  kindred  of  her  hnsband  or  parents  (x).  The  ob?ion8 
explanation  of  this  is,  that  Vijnaneavara  was  using  the 
term  in  oi^e  sense,  and  they  were  using  it  in  another. 

§  526.  The  only  other  female  who  can  inherit  to  a  male,  OMtof 
except  in  Bombay,  is  a  daughter.  That  property  which  "■•■••'• 
she  takes  as  daughter  does  not  pass  from  her  as  #irj* 
dhanum,  is  evident,  from  the  circumstance  that  where  there 
are  se^eittl  daughters,  each  of  whom  has  sons,  no  son  takes 
till  all  the  daughters  are  dead,  and  then  all  take  per  capita 
(§  478),  that  is,  they  take  as  direct  heirs  to  the  male  ances- 
tor, and  not  as  representing  their  mothers.  It  has  been 
repeatedly  decided  by  the  Bengal  Gonrts,  not  only  in  oases  BtnfU. 
under  the  Daya  Bhaga,  but  also  under  Mithila  and  Mitak- 
shara  law,  that  the  estate  of  a  daughter  exactly  corresponds 
to  that  of  a  widow,  both  in  respect  to  the  restricted  power 
of  alienation,  and  to  its  succession  after  her  death  to  her 
father's  heirs,  and  not  her  own  (y).  The  same  point  has 
been  twice  decided  in  a  similar  manner  by  the  High  Conri 
of  Madras,  after  a  full  examination  of  the  passage  in  the  Madiaa 


(tr)  Viramit..  S21.  §  S.  The  »aibor,  bowerer,  iprtdy  tUUt,  Uiai  Um  Mr« 
of  th«  hotband  and  not  of  the  wife  take  after  the  widow,  p.  140,  aad  ai  p.  ttS 
be  poinU  out,  tbat  alihoiif h  eertaio  propertj  held  bj  a  womao  may  be  ealled 
bor  Btridhanum,  it  hj  no  meane  followe  tbat  it  ie  abeolatelv  at  ber  dJepoeal. 
Apararka  it  tUted  by  MeMre.  West  A  fifibler  (Preface  itA  to  adopt  tbe  diSttitkm 
of  ftridhanum,  given  by  VijnaoeeTara,  and  it  if  alio  followed  in  tbe  SMMvati 
Vilaea,  f  264. 

(x)  MaDn,  ii.  §  194.  195 ;  8  Di(.  567,  tf  $§q. ;  Daya  Bbiifa^  It.  1 1  Tlftda 
CbinUmaoi.  266  ;  V.  MaT.,  iw.  lOt  Bmritt  Cbandrika.  is.  1 ;  zi.  8,  f  S  |  MadhaTiva, 
§  60 !  Varadrajah  46.  MMara.  Weet  aad  Babler  take  tbe  opooeite  view  to  thai 
which  I  have  •oggented,  and  path  It  to  the  fall  extent  of  boldinf  tbat  propeHy 
which  devolfoe  on  a  widow  it  her  Btridhanum;  W.  A  B.  446,  467.  In  tbM 
respect  even  the  Bombay  anthoritiee  ditame  with  ibem.  8m  per  eiirisfi»| 
Lakihmibai  t.  Oanpai  Moroba,  4  Bom.  H.  C.  (O.  O.  J.)  168. 

(y)  Daya  Bhan,  xi.  S,  I  80|  1  W.  IfacN.  81 1  t  W.  MaoN.  884 ;  F.  IfaeN.  7 1 
Ounga  Mya  t.  KiBhen  KiBhore,  8  8.  D.  188  (170)  i  Ooaaiwn  ▼.  Jff.  JTitkeiH 
6  8.  D.  77  (90),  from  Bengal.  Gyaa  w.  Dookhumj  4  &  D.  880  (4S8)  i  DiO 
Perghad  T.  Lujonra,  80  Sntb.  lOl  x  8.  C.  14  B.  L.  R.  846  (note),  from  MHhik, 
Ohotay  t.  Chunnoo,  14  B.  L.  R.  886  t  8  0.  88  8ntb.  406,  Beoaree  kw ;  wbera 
the  Bombay  decieiona  were  coneidered  aad  dimpprored.  AflmMd  la  P.  O.  6  I. 
A.  16 1  S.  G.  4  Cal.  744.  Hurry  Doee  ▼.  Urpomnmk,  6  II.  I.  A.  488|  wbera  ii 
waa  anneceetary  to  decide  the  point. 
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Mitakshara,   and  of  the  Bombay  authorities    which   Iiara 

takeu  a  different    view  (2).     The  rulings  of  these   Court* 

have  been  aflSruied  by  the  Privy  Council.     The  law  as  to 

daughters  may  therefore  be  takeu  to  be  the  same  aa  that 

which  goverus  widows  and  mothers  in  every  part  of  ludia 

except  iu  Bombay. 

Bale  in  Bombay       §  527.  lu  Bombay  the  Courts  divide  female  heirs  into  two 

'Mtau'uVeD  by   classes.     Tbose  who  by  marriage  have  entered  into  the  goira 

a  female  heir.      q£  ^^q  male  whom  they  succeed^  take  an  estate  similar  to 

that  of  a  widow.    Those  who  are  of  a  different  goira,  or  who 
upon  their  marriage  will  become  of  a  different  goira  from 
the  last  male  owner,  take  absolutely.     Under  the  former 
head  fall  a  widow,  mother,  grandmother,  Ac,  and  the  widow 
of  a  sapiuda  succeeding  under  circumstances  similar  to  thoaa 
under  which  Mankuvarbai  succeeded  in  the  case  of  Lai" 
lubhai  V.  Mankuvarbai  (a).     Under  the  latter  head  are  ranked 
a  daughter,  sister,  niece,  grandniece,  and  the  like  (6).     In 
examining  the  cases  in  which  this  rule  has  been  applied,  one 
is  struck  by  the  uniformity  of  the  decisions  iu  themselvetj 
as  contrasted  with  the  weakness  of  the  reasoning  on  which 
they  rest.     The  absolute  right  of  the  daughter,  sister,  &&, 
is  rested  upon  texts  of  the  Mayukha,  which  seem  unable 
to  support  the  conclusion  which  is  drawn  from  them,  and 
upon  a  continued  reference  to  the  definition  of  the  word 
atridhanum  in  the  Mitakshara,  from  which,  since  the  recent 
decisions  of  the  Privy  Council  (c),  no  inference  can  be  drawn. 
It  is  probable,  however,  that  in  this  case,  as  in  that  of  the 
female  sapinda  discussed  iu  ^  452,  the  pundits  and  judges, 
iu  their  zeal  for  written  authority,  have  striven  to  maintain 
by  express  texts  a  practice  which  could  have  been  sufficiently 
supported  by  long  established  and  inveterate  usage.     In  the 
judgment  iu  which  the  above  rule  was  laid  down,  Wesiropp, 
C.J,  expressly  relies  upon  a  long  course  of  practice,  followed 
by  the  High  Court  iu  numerous  unreported  cases, and  by  the 

{»)  SiinijaMalathanimal  v.  VaUtfnda,  S  Mad.  H.  0.  S19|  Katiamm  Nmckimr  t. 
DuraBinga  Ttisir.  G  Mud.  U.  0.  SIO ;  MlutU  Vadugmnadhm  v.  Darm$imgm  r«Mr. 
2SM).  8  1.  A.  90;  B.C.  8  Mad.  200.  ' 

(a)  2  Houi.  888  j  affd.  $uh  HOmin§,  LuUuhhoy  ▼.  CcMf i6ai,  7  I.  A.  tlfl  i  A.  O.  ft 
Bom.  110. 

(b)  Tuljuram  v.  Mathuradatf  6  Bom.  SOS,  670. 

(c)  Ante,  §  525.  626. 
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legal  profession  in  fvd vising  npon  (itles,  any  departure  from 
which  wonid  cause  mnch  confusion  and  injustice  throughout 
the  Presidency  (rf). 

§  528.  The  leading  case  as  to  the  rights  of  daughterSi  is  DeweoorerbaM*! 
one  known  as  Detocooverhaee* 8  case  (c),  decided  on  the  Equity 
side  of  tlie  Supreme  Court,  in  1859.  There  an  estate  passed 
first  to  the  widows,  and  then  to  the  daughters.  Sau$»et  C.  J.i 
said  as  to  the  latter,  "  What  then  is  the  nature  of  the  estate 
they  take  ?  Here  again  there  are  differences  of  opinion,  but, 
dealing  with  the  question  according  to  the  three  wot-ks  I 
have  mentioned  (Manu,  Mitakshara,  Mayukha),  we  find 
quoted  in  the  Mayukha  (iv.  8,  §  10)  a  passage  from  Manu. 
'  The  son  of  a  man  is  even  as  himself,  and  the  daughter  is 
criiial  to  a  son  ;  how  then  can  any  other  inherit  his  property, 
but  a  dnnghter  wlio  is  Jis  it  were  himself  (/).'  With  refer- 
ence to  thin  point  also  I  consulted  the  Shastries,  both  here 
and  at  Poona,  and  enquired  whether  daughters  could  alien- 
ate any,  and  what  portion,  of  the  property  inherited  from  a 
father  who  died  separate  f  The  answer  was,  that  dan^^hters 
so  ohtaiiiiiig  property  could  alienate  it  at  their  will  and  plea- 
sure ;  and  in  this  tlio  Shastries  of  both  places  agreed,  both 
also  referring  to  tlie  above  text  in  the  Mayukha  as  the  autho- 
rity for  that  position.  On  reviewing  all  accessible  authori- 
ties, I  have  come  to  the  conclusion  that  daughters  take  the 
ininir)val)lo  property  absolutely  from  their  father  after  their 
motlier's  <leath." 

This  ruling  as  to  a  d.aughter's  estate  has  been  followed  in 
other  cases  in  the  Bombay  Courts  which  are  cited  below 
(g)y  and,  as  will  bo  seen  hereafter  (§  530),  has  received  the 
ini]>lied  assent  of  the  Judicial  Committee.  On  the  other 
hand,  there  aro  early  cases,  founded  upon  the  opinions  of  the 
Sural  Shnstrios,  in  which  it  has  been  held  that  a  daughter, 
inheriting   from  her  father,  could  not  alienate  the  property 


(ff)  r>  Hoin    n.  072. 

{e)  1  Ho'ii.  II.  C.  ISO  ;  Vinayeck  ▼.  htutHmeehoMt  9  M.  I.  A.  U8,  n©U  :  8.  C. 
3  8ut»..  (IV  C  )41. 

(/  ;  Mnna,  ix.  §  130.     S^  ihit  Uxi  diacnued,  anU,  §  441 

ig)  Snvalram  r.  NandkiMtuyr,  1  Bom.  U.  C.  MO;  Vijiarangam  ▼.  Lakskwiutn^ 
8  Horn.  II.  C.  (().  C.  J.)  244;  Haribhat  t.  Dam4>darhhat,  $  Bom,  171 ;  f«r 
r^'rtnm,  DhnrmnnfiapHa  r.  Hudrapijaf^dn,4  lik>m,  187;  Tuljarmtn.MmUmrmams^ 
^  Horn  070;  BuIakhidaM  v.  KcMhavlal,  6  Boot.  65. 
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Rigbt  of  vislora. 


Vinaytk  v. 
Lnxumeehaee. 


witliout  the  consent  of  liei*  son  (h).  It  seema  also  to  be 
admitted  that^  so  far  as  the  absolute  right  of  a  daugrhter 
was  founded  upon  tlie  theory  that  tlie  property  which  she 
inherited  was  her  stridhanum,  sucli  a  theory  would  not  be 
admitted  by  the  Shiistries  of  Quzerat  as  consistent  with  tbeir 
interpretation  of  the  Maynkha  (i).  It  is  possible^  therefore, 
that  even  in  Western  India  there  may  be  districts  where  a 
conflicting  usage^  similar  to  that  of  other  parts  of  the  pen- 
insula, may  exist. 

§  529.  As  regards  the  right  of  sisters^  the  only  decisions 
available  are  from  Bombay,  since^  with  the  exception  of  a 
single  case  in  Madras,  their  claim  is  not  recognized  in  other 
parts  of  India.  The  rulings  of  the  Bombay  High  Court  are 
to  the  efloct  that  they  ttike  an  absolute  interest. 

In  the  first  case  (A;)  Bhugwantrao  died,  leaving  a  will  by 
which  he  bequeathed  all  his  property  to  Luzumeobaee  and 
his  infant  son  Gnjannn^  and  made  his  wife  sole  executrix. 
Gujanun  survived  hini^  and  then  died  an  infant.  The 
plaintiffs^  nephews  of  Bhugwantrao^  filed  their  bill  against 

Vonkoba. 

Bhugwiintrao.  ADnnurao. 

=>  Luxiiincobaec,  Defendant.  | 

I  Vinayak  Anandroo  St  on., 
_L._     PlaiuUffs. 

Gujuuun.  3  dauglitcrt,  Duftiodunla. 

the  widow  and  daughters.  'iUiey  prayed  for  a  declaration 
that  the  widow  was  only  entitled  for  life,  and  that  they 
were  entitled  as  next  heirs  in  remainder.  It  is  stated  that 
the  bill  sot  out  various  acts  and  omissions  amounting  to 
waste^  and  charged  Luxumeobaee  with  attempting  to  adopt 
It  prayed  that  she  should  be  restrained  from  selling  or  dia* 
posing  of  any  part  of  the  estate,  from  committing  waste, 
and  from  adopting.  The  bill  was  demurred  to,  so  that  all 
the  allegations  contained  in  it  were  taken  as  true. 


(h)  Pooniea  v.  Prankoonwarf  1  lior.  173llUiJ  ;  Kritthnaram  n.  Mit,  Bha^et. 

2  Dor.  320  [862]. 
(t)  Per  curium,  Navaham  t.  Nundkiahor,  \ib.  suh.  Steele.  Si,  uoto,  07- 
(k)  Vinauek  v.    Luzuinevbaec,  1  Horn.   11.  C.  117 ;  ojtrd.,  U  M.  I.  A.  610; 

S  C.  a  Sutb.  (I*.  C.)  il  ;  followeil  Jihaakar  Trimhak  v.  Mahadev,  6  Iloia.  U.  C. 

(0.  C.  J.)l. 
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Tho  wholo  argiimenfc  turned  upon  the  asserted  right  of  ^^{'•'^■j}^ *? 
tho  plaiiitiffs  as  next  heirs  after  the  widow.  The  Court  held 
thfit  tho  persons  to  succeed  after  Luxumeebaee  were  the 
lieirs  of  Gujanun^  and  that  according  to  the  Maynkha  those 
heirs  were  liis  sisters,  tho  dofendants,  nnd  not  his  coustn8> 
the  plaintiffs.  This  decision  was  confirmed  by  the  Privy 
Council.  But  at  the  end  of  their  judgment  (l),  the  Supreme 
Court  said,  that  as  to  the  mode  in  which  sisters  take  it  would 
nppear  by  analogy  that  they  take  as  daughters.  As  it  had 
been  decided  by  Dewcooverhaee^s  case  that  the  daughters 
of  a  man  take  absolutely,  so  therefore  do  the  sisters.  In 
connrmiiig  this  decision,  the  Judicial  Committee  said  (m), 
"  They  consider  that  in  Bombay  at  least  tho  sisters  in  such 
a  case  as  this  are  the  heirs  of  the  brother.  The  consequence 
is,  that  in  whatever  possible  manner  the  will  of  the  testa- 
tor is  read,  the  entire  interest  in  the  property  must,  we 
think,  bo  viewed  as  vestod  in  tho  widow  and  her  daughters, 
(»r  some  or  one  of  them,  and  that,  therefore,  the  ap|>ellants 
lioro,  tlio  sons  of  tho  brother  of  tlie  testator,  aro  suing  in  a 
matter  in  whicfi  they  have  not  shewn  the  slightest  interest, 
nor  witli  which  thoy  liavo  any  concern.  The  result  is,  that 
in  their  Lordsln'ps'  opinion  tho  demurrer  was  rightly  allowed^ 
and  that  tho  appeal  should  be  dismissed  with  costs." 

§  530.  The  force  of  these  decisions  consists  in  the  fact 
that  tlioy  were  given  upon  demurrer.  If,  therefore,  the  bill 
alleged  acts  of  waste  wliich  would  have  entitled  reversioners 
coming  in  aftor  the  sisters  to  an  injunction,  then,  inasmuch  as 
the  demurrer  a<lmitted  the  allegations  in  the  bill,  the  decision 
is  conclusive  that  the  estate  was  vested  absolutely  in  the 
daughters,  after  the  widow's  life  estate.  In  consequence  of 
a  suggestion  wliich  was  made  in  previous  editions  of  this 
work,  that  tlio  general  allegation  of  waste  might  not  have 
been  put  in  any  form  which  would  have  supported  a  decree^ 
Westroj^p,  C.J.,  in  a  judgment  already  referred  to  (n),  nenb 
for  the  original  record  of  the  suit.  It  appeared  from  it 
that,  amongst  other  specific  charges  of  waste  committed  by 
Luxumeebaee,  paragraph  13  of  the  bill  contained  the  follow 


(0  1  Horn.  II.  C.  124. 

{m)  9  M.  I.  A.  5S8.  (n)  Tuljarmn  ?.  MaikurtidaB,  ft  Bon.  P       I. 
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ing  statement.  "  The  defendant  Luxumeebaee  baa  sold  the 
said  piece  of  land  situate  at  Warli,  forming  part  of  the 
immovable  estate  of  ber  deceased  busband,  and  is  still 
attempting  to  sell  part  of  tbe  immovable  property  of  her 
said  busband^  witb  a  view  of  appropriating  the  money  to 
ber  own  use^  altbougb  sbe  did  not  and  does  not  pretend 
tbat  tbere  was  or  tbere  is  any  necessity  for  tbe  said  sale, 
and  several  brokers  bave^  during  tbe  last  year  and  a  half^ 
at  ber  request^  goue  into  tbe  bazar  at  Bombay^  aud  on 
several  occasions  offered  tbe  said  last  mentioned  property 
for  sale/'  Upon  tbis  tbe  learned  Cbief  Justice  correctly 
remarks.  '^  This  paragrapb  (the  trutb  of  wbich  for  the 
purpose  of  tbe  demurrer  was  admitted)  was  alone  quite 
sufficient  to  support  a  decree  and  injunction,  if  tbe  plaintiffs 
bad  any  interest  in  the  property^  the  subject  of  the  suit. 
The  Supreme  Court  and  Privy  Council,  however,  held  that 
tbe  plaintiffs  bad  not  any  interest,  reversionary  or  otherwise, 
in  tbe  property."  It  will  be  observed  tbat  tbe  plaintiffs 
rested  their  whole  case  on  tbe  assertion  tbat  they  were 
next  iu  succession  to  tbe  widow,  and  that  tbe  sistera  were  uot 
beirs  at  all.  The  question  of  heirship  appears  to  have  beeu 
the  only  one  argued,  and  no  point  seems  to  have  beeu  made, 
that  the  sisters,  even  if  they  were  heirs,  only  took  a  limited 
estate.  Tbe  Supreme  Court,  however,  decided  tbat  the  quality 
of  a  sister's  estate  must  be  taken  to  be  the  same  as  that  of  a 
daughter's  estate.  They  assumed  that  Dewcooverhaee' 8  case 
bad  settled  tbat  this  latter  estate  was  an  absolute  oue.  Sir 
Michael  Weslropp  says  (o),  "  the  appellants  in  Vinayek  ▼. 
Luxuvieehaee  resorted  to  ber  Majesty's  Privy  Council  against 
the  advice  given  to  tbeui  by  counsel."  As  be  states  that  the 
decisions  in  that  case  and  in  Dewcooverhaees  case  ''  were  in 
accordance  witb  the  pre-existing  traditi<m3  iu  that  Court 
and  in  the  legal  profession  in  Bombay,  "  it  is  probable  that 
counsel  in  England  wore  instructed  tbat  tbe  question  of 
heirship  was  the  only  point  open  to  argument.  The  result 
is,  that  there  is  a  tacit  recognition  by  the  Privy  Council  that 
both  daughters  and  sisters  tuko  an  absolute  estate  iu  pro* 
perty  which  they  inherit  from  father  or  brother. 

(o)  5  Bom.  0/2.  ' 
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§  531.  A  mach  more  diflScult  qaestiou  is  as  to  the  line  of  Datcentof 
descent  appropriate  to  property  which  has  been  taken  as  her  ^h^Sinklu  by  • 
absolute  ostato  by  a  female  inheriting  to  a  male.     In  some  '•"^•'*•"• 
of  the  earlier  Bombay  decisions  this  question  was  answered 
summarily  by  saying  that,  as  she  took  the  property  as  her 
siridhanum,   it  must   necessarily  pass   from  her    to   those 
porsons  who,  under  tlio  texts  of  the  Mitakshani|  II,  11 ,  ^8, 
9,  are  the  heirs  to  such  property  (p).     A  different  decision 
was  Intely  given  by  Mr.  Justice  West  in  the  case  of    Vijia- 
rangavi  v.  Lakshuman  {q). 


I  here  curiam  property  descended  from  Vithoba  to  BapU|  8p«ekl  dttoMit 

r-  — \  t ' — N 

Ijiikahanmn.  BbafHrtbi,  =-      Bapa,  TbMMtbftl. 

died  1840.  diM  1841. 

Tetabfti,  dM  1860. 

and  from  him  to  his  daughter  Yesubai.  At  her  death  Lak- 
shnninn,  her  mother's  brother,  and  Thamabai,  her  father's 
Bister,  each  claimed  to  carry  on  a  suit  in  which  she  was 
engaged  in  rcforonce  to  the  property.  It  was  decided  that 
Tlianiabai  wan  entitled.  A  most  elaborate  judgment  was 
pronounced  by  Mr.  Justice  Weni^  in  which  he  natarally 
took  the  same  view  upon  the  subject  of  uirHhanwrn  that  had 
been  ])ro pounded  by  the  learned  editors  of  West  and  B&hler's 
Digest  (r).  lie  held  that  the  property  which  had  desoend- 
ed  to  Yesubai  from  her  father  was  her  uirHhanum,  Bat 
according  to  the  Mayukha  (iv.  10,  §  26)|  inherited  property^ 
though  it  is  stridhanum,  not  being  one  of  thoee  kinds  of 
Ftridhnnnvi  for  wliirh  express  texts  prescribed  exceptional 
modes  of  descent,  goes  on  the  woman's  death  to  her  sons 
and  t)io  rest,  as  if  she  were  a  male,  and  this  notwithstand- 
ing her  liaving  daughters.  This  being  so,  the  property 
inherited  by  Yesubai  would,  in  the  absence  of  descendants, 
go  to  lier  parents,  just  as  if  she  had  been  their  only  son,  and 
failing  tliein  to  the  paternal  grandmother  and  the  sapindat 
of  the  father,  the  oot rajas  taking  precedence  over  the  bhinna" 
gnirnfi.     l^tit  according  to  the  doctrine  of  Western  India, 


ip)  y.iyalrnm   t.   Nandkithryr,   1    Bon.  H.   C   MP i   Bhmikmr  Trimh^  ▼. 

Hahn  i'  V  Rn  >i:i,  f>  Bom    H    C.  (O.  C.  J  )  1. 
(V)  8  Horn    H.  ('.  to.  C.  J  )fU 

(r)  w  \  n  m 
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a  female  who  is  born  in  the  family  is  a  golraja  Bapimda. 
Therefore  Thamabai  (though  married)  was  the  nexfe  Iieir. 

§  532.  This  view  practically  gets  rid  of  the  idea  that  pro- 
perty, inherited  by  a  daaghter,  would  pass  to  her  heirs  in  the 
line  of  descent  of  itridhanwm  properly  so-oalled.     It  would 
make  it  go  in  a  new  line  of  descent,  aa  if  she  were  a  mala 
But  even  then  it  might  go  to  her  daughters,  which  ia  oonftrarj 
to  the  law  of  Mitakshara.     But  it  is  very   qaestionable 
whether  Nilakaniha  meant  anything  of  the  sort.    The  traas- 
lution  of  the  passage  referred  to  by  Mr.  Justice  WeH  (s)  is 
as  follows : — "  It  is  clear  that  although  there  be  daoglifters 
the  sons  or  other  heirs  still  succeed  to  the  mother^s  eetat^  aa 
far  as  it  is  distinct  from  the  part  already  described  (as  subject 
to  the  peculiar  devolution  under  texts  applicable  to  particalar 
species  of  airidh  anum) ,''     The  meaning  of  this  appears  to  me 
to  be,  '^  the  mother's  estate  does  not  descend  according  to 
the  rules  applicable  to  $tridhanum,  but  is  taken  by  snoh 
heirs,  being  sons  or  otherwise,  as  would  have  taken  it  if  tbe 
accident  of  its  falling  to  a  woman  had  never  ocoarred." 
Where,  therefore,  the  property  had  come  to  the  mother  from 
a  male,  it  would  return  to  the  heirs  of  that  male.     This  is 
precisely  the  law  of  the  Mitakshara  aa  I  understand  it. 

According  to  §  583.  The  learned  Judge  then  went  on  to  prononnee  bis 

the  Miubhara.  ^.^^^  ^  ^  ^^^  j^^  ^j  ^j^^  Mitakshara  (i).    He  considered 

that  according  to  it,  property  inherited  by  a  woman  would 

pass  like  atridhanum,  strictly  so-called.     In  thia  particnlar 

case,  as  Yesubai's  marriage  was  in  the  Aaura  form,  her  sfri- 

Mitakshara  law.  dhanum  would  go  to  her  parents  and  their  next  of  kin.     But 

as  by  marriage  Bagirtbi  would  pass  into  the  family  of  her 
hjisband,  the  sapindaa  of  Bagirthi  and  Bapu  wonld  b^  in 
the  first  instance,  Bapu's  blood  relations,  of  whom,  according 
to  Western  law,  Thamabai  was  the  nearest  living.  Accord- 
ing to  either  principle  of  descent^  Thamabai  was  the  heir. 

As  the  case  was  necessarily  decided  by  the  law  of  the 
Mayukha,  of  course  everything  said  by  the  learned  Judge 
as  to  the  different  system  of  the  Mitakshara  was  Mtmr 
dictum.     But  it  is  important  to  observe,  that  exactly  the 

(f)  8  Bom.  H.  0.  (O.  0.  J.)  960.  (0  8  Bom.  H.  0.  (O.  OL  J.)  SSI. 
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samo  result  would  have  been  arrived  at  upon  the  doctrines 
laid  down  in  Bengal  and  Madras.  According  to  them, 
on  the  doath  o(  Yesubaii  the  property  woald  g^  to  the 
person  who  was  next  heir  to  Bapu,  the  last  male  holder. 
But  iu  Western  India,  his  sister  was  clearly  the  uearest 
heir.  Weatropp,  C.  J.,  assented  to  the  conclusions  of 
his  lenrued  colleague,  but  gave  no  opinion  as  to  his  reasoning. 
He  merely  said,  that  according  to  the  Maynkha,  Thamabai 
was  the  heir.  This  she  undonbtedly  was  on  any  view  of 
the  law. 

§  535.  Partition  is  another  mode  by  which  the  property  Property 
of  a  male  may  come  into  the  hands  of  a  female.  This,  MrUUoa.^ 
however,  enn  hardly  ever  take  place  except  in  Bengal.  In 
Southern  India  women  never  appear  to  take  upon  partition 
anything  more  than  a  life  provision  for  maintenance.  And 
though  the  contrary  rule  is  asserted  as  to  the  other  pro- 
vinces governed  by  Mitakshara  law,  the  cases  seem  very 
rare  {n).  In  two  early  cases  which  came  before  the  Supreme 
Court  of  Calcutta,  where  a  share  was  decreed  to  a  widow 
on  partition,  the  Court  seems  at  first  to  have  treated  her 
shnro  as  governed  by  the  laws  which  regnlate  the  right  of 
a  woman  over  property  given  to  her  by  her  husband,  and 
not  by  those  which  relate  to  property  inherited  from  him  (r). 
Consequontly,  in  each  case  their  first  decree  was  that  she 
should  tnko  the  movable  property  absolutely,  and  the  im- 
movablo  only  fur  life.  But  in  each  case  they  reviewed  their 
dccreo,  and  ordered  that  she  shonld  take  the  whole  to  be 
enjoyed  in  the  manner  prescribed  by  Hindu  law ;  that  is, 
for  a  widow's  estate.  The  Court  Pandits  "expressly  de- 
clared that  the  mother  who  took  upon  partition,  and  the 
widow  who  succeeded  to  her  husband's  property,  stood  npon 
the  5»n!ne  footinpr  with  regard  to  their  interests  in  the  estates 
(wy  The  Judicial  Committee  treat  it  as  an  open  question, 
whether  a  widow  taking  a  share  on  partition  does  not  take 


(»')  Ant^  §1  408—400  ;  OooroohukMh  w.  Lulchmana,  Mad.  Dm.  of  1850,  61. 

(»•)  8*H»  M  to  tb#  diftiociion,  f>«r  curiam,  Bhngwand^tn  w.  Jfyna  Mm,  11 
M.  I.  A.  610;  B.  C.  9  8ath.  (IV  0)28.  .  *    «  n     •  m.  «vi       «mi 

iv)  Cnn^innut  f .  Uurtotoondry,  afflmed  on  Mip«ftl  lo  P.  O.,  I  M.  Diff-L.>«!B  > 
F  MarN  :\),  W>,  ftS  {  V.  I>»rp..  97  I  09tfrono9r9had  v.  Bt^hund^r,  F.  MmN.  09, 
7S  ;  Knynxkhnptafad  t.  Jagaaamhat  6  B.  L.  R.  WS. 
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au  absolute  interest  in  that  share,  though  they  obienra  tluit 
in  a  oase  coming  from  Lower  Bengal,  the  contrary  had  been 
decided  by  themselves  (x).  Of  course  it  would  be  diSaranfe 
if,  by  the  terms  of  the  partition,  the  widow  or  mother  took 
an  absolute  estate  (y).  JcLgannatha  seems  to  be  of  the  con- 
trary opinion,  so  far  as  it  is  possible  to  make  oafe  whai  hie 
opinion  is  (s).  But  upon  analogy  there  can  be  no  reaeon 
why  a  woman  who  takes  part  of  a  property  on  partition 
between  her  sons,  should  have  a  larger  interest  than  if  the 
had  taken  the  whole  in  tlie  absence  of  sons.  It  is  stated  by 
Messrs.  West  and  Biihler  that  Apararia  indadea  the  ahaie 
received  by  a  wife  or  mother  on  partition  under  the  head  of 
stridhanum  (a).  This  of  course  leads  to  no  noooesery  in- 
ference that  she  has  an  absolute  power  of  disposal  over  it  (&)• 
§  586.  Extent  or  ▲  Woman's  Estati. — ^The  nature  of  a 
woman's  estate  must,  as  already  stated,  be  described  by  the 
restrictions  which  are  placed  upon  it,  and  not  by  terma  of 
'  duration.  It  is  not  a  life  estate,  because  under  certain  circam- 
stances  she  can  give  an  absolute  and  complete  title.  Nor  is 
it  in  any  sense  an  estate  held  in  trust  for  reversionera.  Within 
the  limits  imposed  upon  her,  the  female  holder  haa  the  most 
absolute  power  of  enjoyment.  She  is  accountable  to  no  on^ 
and  fully  represents  the  estate,  and  so  long  as  she  ia  alive  no 
one  has  any  vested  interest  in  the  succession.  On  the  other 
hand,  the  limitations  upon  her  estate  are  the  very  substanoe 
of  its  nature,  and  not  merely  imposed  upon  her  for  the  benefit 
of  reversioners.  They  exist  as  fully  if  there  are  abaolately 
no  heirs  to  take  after  her,  as  if  there  were.  Acts  which  wonld 
be  unlawful  as  against  heirs  expectant,  are  equally  invalid 
as  against  the  Sovereign  claiming  by  escheat  (e).  The 
principles  which  restrict  a  widow   were  laid  down  by  the 


(»)  Fer  curiam,  11  M.  I.  A.  514»  tupra,  referring i^ipMWiUy  to  OoBmmmmi  v. 
Uurroioondry.  iupra,  uote  (w). 

(y)  Biyly§  Ohundv.  Khetterpaul,  11  B.  L.  R.469;  Bamptnhad^.  Okminmmm^ 
1  N.  W.  P.  10. 

(»)  8  Dig.,  22. 

ia)  ^Y.  aod  B.  Profaco,  iv.  (b)  Seo  Viramit..  p.  tSS. 

(c)  Collector  of  Maaulijoatam  ?.  Cavaly  Vencata^  S  U.  I.  A.  510,  SBSi  B.  0.  I 
Sutb.  (P.  0.)  59 ;  Hun-yaosi  v.  Rungunmoneu,  Soy.  d67,  wli«r«  tlM  miIvm  of  Iks 
estate  ia  very  fully  doicribod  by  Peel,  C.  J.,  Qurunaih  v,  KrUhnmiu  4  •*  — 
462;  Karuppa  Tevan  v.  Alaifu,  4  Mad.  168. 
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Judicial  Committee  in  the  case  cited  aboTe,  as  follows:  "It 
is  admitted^  on  all  liands^  Uiatr^  if  there  be  collateral  heirs 
of  the  husband,  the  widow  cannot  of  her  own  will  alien 
the  property  except  for  special  purposes.  For  religions  or 
charitable  purposos,  or  those  which  are  supposed  to  conduce 
to  the  spiritual  welfare  of  her  husband^  she  has  a  larger 
power  of  disposition  than  that  which  she  possesses  for  parelj 
worldly  purposes.  To  support  an  alienation  for  the  last^  she 
must  show  necessity.  On  the  other  hand,  it  may  be  taken 
as  established  that  an  alienation  by  her  which  woald  not 
otherwise  be  legitimate,  may  become  so  if  made  with  the 
consent  of  her  husband's  kindred.  But  it  surely  is  not  the 
necessary  or  logical  consequence  of  this  latter  proposition, 
that  in  the  absence  of  collateral  heirs  to  the  husband,  or 
on  their  failure,  the  fetter  on  the  widow's  power  of  aliena- 
tion altogether  drops.  The  exception  in  favour  of  alienation 
with  consent  may  be  due  to  a  presumption  of  law  that  where 
that  consent  is  given,  the  purpose  for  which  the  alienation 
is  made  must  bo  proper.*' 

§  537.  It  is  probable  that  in  early  times  a  widow  was  Fidl  powtrof 
morally,  if  not  legally,  bound  to  restrain  her  personal  expendL 
ture  witliin  the  modest  limits  which  were  considered  snit- 
able  to  her  bereaved  condition  (d).  But  whatever  may  in 
former  times  have  been  the  force  of  the  injunctions  contained 
in  such  passages  of  the  Hindu  Shastras,  or  whatever  may  now 
be  their  efTect  as  religious  or  moral  precepts,  they  cannot  be 
regarded  at  the  present  day  as  of  any  legal  force,  in  reetriot- 
ii)g  a  widow  in  the  use  and  enjoyment  of  her  husband's  pro- 
perty while  she  lives.  Her  absolute  right  to  the  fullest 
benefit  of  her  life-interest  appears  long  to  have  been  recog- 
nized (e).  And,  of  course,  there  could  be  still  less  reason  for 
imposing  any  such  restrictions  upon  other  female  heirs.  A 
woman  is  in  no  sense  a  trustee  for  those  who  may  come  Not  a 


(d)  It  iM*ems  to  hftve  ht^n  tbe  optninn  of  MUUr^  J.,  ibtt  sIm  wm  ttfll  fiib}tol 
to  tarh  n,  rcfitnuni.    H4^  his  reni»rkt,  Kery  KolUanf  v.  MonMram^  IS  B.  L.  B. 


A  ;  R  C.  19  Suth.  y\7  ;  but  p<»«  eonlra^  p€r  Olovwr  aod  Ktmv,  J  J.,  ib.  6S,  70. 
(^)  Per  curiam,  Kamnwidhani  t.  JoyBa,  3  Had.  H.  0.  Il0|  Couinout  B^m 
T  HHrrnnindry,  2  M   Diff.  10S,  214,  ftlftnned  in  P.  0.  llortoo.SS'k  Y.  Dvp.,  97| 
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after  her.  She  is  not  bound  to  sa^e  the  income.  She  ia  not 
bound  to  invest  the  principal.  If  she  chooses  to  invest 
it|  blio  is  not  bound  to  prefer  one  form  of  investment  to 
another  form^  as  being  more  likely  to  protect  the  interests 
of  the  reversioners.  She  is  forbidden  to  commit  waste^  or  to 
endanger  the  property  in  her  possession,  but  short  of  that, 
she  may  spend  the  income  and  manage  the  principal  as  she 
thinks  proper  (/).  If  she  makes  savings,  she  can  give  them 
away  as  she  likes  during  her  lifa  She  is  not  bound  to  leave 
Aoomnolationi.    anything  behind  her  beyond  that  which  she  received  (y). 

§  588.  The  law  as  to  the  right  of  a  woman  to  aocumalatious 
from  the  estate  of  the  last  male  holder  is  rather  complicated^ 
and  appears  to  be  in  some  respects  unsettled.  These  accu- 
mulations may  be,  1  sL  Accumulations  made  by  her  haaband, 
or  other  male  to  whom  she  succeeds.  2nd.  Accumulationa 
made  after  his  death,  and  before  the  estate  was  handed  over 
to  her.  Srd.  Accumulations  made  by  herself  personollj, 
and  either  invested,  or  converted  into  some  diCfereut  form, 
or  else  remaining  uninvested  in  her  possession. 

1.  Accumulations  made  by  the  last  male  holder  woald 
in  general  be  accretions  to  his  estate,  and  follow  it.  In  such 
a  case,  of  course,  no  question  could  arise.  The  female  would 
take  the  whole  as  an  entire  estate,  subject  to  the  usual 
restrictions.  There  might,  however,  be  a  special  settlement 
which  would  cause  the  corpuM  of  the  last  male  holder^s  estate 
to  pass  to  a  male,  and  the  accumulations  to  go  by  heirship 
to  a  female.  In  such  a  case  she  would  hold  these  accumu- 
lations as  a  new  estate,  subject  to  the  restrictions  which 
apply  to  the  property  inherited  by  a  female  (fc). 

2.  The  same  principle  is  said  to  apply  to  accnmulationa 
whicli  have  been  made  from  the  income  of  the  estate  after 
the  death,  but  before  it  reached  the  hands  of  the  widow. 
'Hioy  are  treated  as  accretions  to  the  body  of  the  fund,  and 
can  only  be  dealt  with  in  the  same  manner  as  the  bulk  off  tlia 


made  by  laat 
holder: 


baiwean  death 
and  delivery : 


(/)  Hurry doBM  t.  Uppoomah^  6  If.  I.  A.  4SS|  BUwanmik  v.  Kkaniammni^  e 
B.  L  R.  747 ;  Hurrydosi  v.  Runaunmonty,  Bev.  657- 

(y)  Ctiundrahulet  v.  Brody,  9  8uth.  SSI ;  a  0.  6  Wym.  116;  Hanndrmmmrm* 
yan^i  ooodf,  4  B.  L.  K.  (O.  O.  J.)  41. 

(h)  Soaneemoney  v.  Denohundo,  6  U.  I.  A.  5M;  8.  0.  4  80th.  (P.  C.)  II4 1  9 
11.  I.  A.  128. 
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property  (t).  Perhaps,  however,  the  application  of  this  rule 
wonld  depend  upon  the  amount  of  such  savings,  and  the  form 
they  liad  assumed.  If  a  widow  was  kept  out  of  her  estate 
for  some  time,  and  then  received  it  with  the  ordinary  cash 
balance,  and  current  rents  or  interest  which  had  accrued 
since  tlie  death,  still  uninvested,  it  would  be  diflScult  to  say 
that  she  might  not  deal  with  these,  exactly  as  she  would 
have  been  entitled  to  do,  if  she  had  been  let  into  possession 
at  once.  In  any  case  debts  or  expenses,  properly  incurred 
by  her  while  she  was  kept  out  of  her  income,  would  be  a 
good  charge  upon  such  accumulations,  just  as  they  would 
have  been  upon  the  corpus  (k). 

§  589.  The  third  case  is  the  one  which  has  caused  the  bjlMrttlf. 
greatest  difficulty.  It  is  admitted  that  a  female  heir  need  not 
make  any  savings  at  all.  She  may  spend  her  whole  income 
every  year,  either  upon  herself,  or  by  giving  it  away  at  her 
pleasure  (/).  But  suppose  she  does  not  choose  to  spend  her 
whole  income,  but  accumulates  the  savings,  may  she  dispose 
of  these  at  her  pleasure  f  If  she  has  invested  them,  or  pur- 
cha^^ed  property  with  them,  does  it  still  remain  at  her  dis- 
posal during  her  life  f  If  she  has  not  disposed  of  it,  does 
it  pass  at  her  death  with  the  rest  of  the  property,  or  does  it  H«r  ligki  ia 
pass  as  her  separate  property  to  her  own  heirs  f  ^Md*  by  WtmUL 

There  is  one  case  in  the  Privy  Council  where  it  wonld  seem 
to  have  been  distinctly  laid  down,  that  all  the  accamulations 
of  a  fund  which  had  descended  to  a  widow,  from  the  time  tho 
estate  vested  in  her,  were  absolutely  her  own,  in  her  own 
right,  as  distinct  from  the  fund  itself,  which  she  was  only 
entitled  to  hold  and  enjoy  as  a  widow  (tn).  But  in  that  case 
no  question  arose  between  the  heirs  of  the  widow  and  the 
reversioner.  The  point  was  not  discussed,  and  the  Jadicial 
Committee  has  since  refused  to  consider  the  ruling  ''as  a 
conclusivo  or  even  a  direct  authority  upon  the  question''  (n). 
On  tho  other  hand,  it  has  been  decided  by  the  High  Goarl 


(t)  Per  Mncphm-Mon^  J.,  Oro$§^.  Amiriama^it  A  B.  L.  K.  (O.  0.  J.)  tl  p. 
41  :  8  C.  12  8atb.  (A.  O.  J.)  18  ;  Rah^M^  v.  8ibc\und»rJ^  M.  I.  ▲.  ai  p.  IS. 

{k)  8p«  cas^  in  liut  note,  Md  pt  Jackson,  J.,  Ptiddo  Monm  ?.  Dwmrlmntik^ 
2'>8ath   at  p  S41. 

(/)  Arte,  §687. 

(m)  Sn or i€*f money  DoBa€€  t.  DsnohnrndOf  0  M.  I.  ▲.  ItS. 

(n)   Oonda  Kooer  t.  Koofr  Oodty,  14  B.  L.  R.  aip.  165. 
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served  for  h^r 
own  use. 


Cash  balaDcei. 


of  Bengal^  tbat  any  property  wliicU  a  Hindu  widow  Las  par- 
chased  out  of  the  income  of  her  husband's  estate  would  be  au 
increment  to  that  estate,  would  be  inalienable  by  her  during 
life,  and  would  descend  at  her  death  to  her  husband's  heirs. 
To  that  extent  the   judgment  was  affirmed   by  the  Priry 
Council  to  be  good  law  (o).     It  has,  however^  been  suggested 
by  the  Judicial  Committee,  that  perhaps  purchases  made  by 
a  widow  from  the  income  of  her  husband's  estate  are  not 
necessarily  accretions  to  it,  unless  she  intended  them  to  be 
suchj  and  that   such   intention   will    be   pvesumed    iu  the 
absence    of  proof  to  the  contrary,  but  might  possibly   be 
rebutted  by  evidence  of  a  direct  intention  on  her  part  to 
appropriate  to  herself,  and  to  sever  from  the  bulk  of  the 
estate,  such  purchases  as  she  had  made.     It  was  not  neces- 
sary, however,  to  decide  the  point  (p).     Finally,  in  a  very 
recent  case,  upon  a  review  of  all  the  previous  authoritiesj 
the  High  Court  of  Bengal  held,  that  if  a  widow  purchased 
property  out  of  the  current  savings,  that  is  out  of  the  year's 
income,  this  would   not  be  an  irrevocable  addition   to  the 
corpus  of  the  estato,  but  might  be  disposed  of  by  her  at  her 
pleasure,  or  sold  agaiu,  and  tlie  proceeds  spent  as  she  chose. 
That  the  same  rule  would  apply  if  the  widow,  "  having  no 
present  occasion  for  spending  monies,  but  foreseeing  one 
after  the  lapse  of  a  year  or  two,  had  thought  it  advisable  to 
invest  the  money   temporarily  in  land."     They   offered  no 
opinion  as  to  what  might  be  her  power  over  accumulations 
properly  so  called,  or   over  property   purchased   with   such 
accumulations.    But  they  said,  "  What  are  accumulations  in 
the  view  of  these  cases  ?    Not,  surely,  the  accidental  balances 
of  one  or  two  years  of  the  widow's  income,  but  a  fund  dis- 


(o)  Choivdhry  JSholanathv.  Mt.  Bhagalatti,  7  B.  L.  R.  93,  reverted  on  anothwr 
poiut,  bhaghutti  v.  Choivdhnj  BJiolauath,  2  1.  A.  256;  8.  C.  24  Suth.  IGS;  a€C. 
a.6  to  tbe  dcttoent  of  bucL  property  ;  Chundrabulee  v.  Hrody^  9  Soth.  5S4 ;  B.  C. 
6  Wyin.  '6'Sb  ;  Hurrxjdoss  v.  li  an  gnu  money  ^  ISov.  057,  o.cc.  an  to  tbe  Srtt  poiot  { 
Kooer  Oodey  v.  Phool  Chund,  6  N.  W.  P.  1U7,  201.  Bee  too  Bistfsur  v.  Ham 
Joy,  2  Suth.  327;  Gohind  v.  Dulnieer,  23  tiulh.  125,  in  which  it  wmi  aMOined 
that  property  pui chased  by  a  liiudu  widow  out  of  the  proceedf  of  her  hosbiuid't 
estate,  ur  from  u  fuud  obtained  by  Hpecabiting  with  such  proceeds,  would  pMt 
to  his  heirs.  Of  course  purchases  made  by  her  out  of  her  own  separate  property 
are  her  owu.  But  the  onus  of  proving  they  are  so  vests  on  those  who  MMfi  it. 
Lamb  v.  Mt   Uovijidmuuey,  8.  D.  of  1852,  125 ;  23  Suth.  125,  ii6  8up, 

(p)  Ovndu  Kooar  v.  Kooei-  Oodey,  14  b.  L.  K.  159, 
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iitict  and  tangible.  There  is  notliing  whatever  in  this  case 
to  indicate  that  any  such  fund  ever  had  been  formed  or  had 
existed ;  and  we  have  no  reason  to  suppose  that  accumala- 
tions  had  ever  arisen,  except  that  the  widow  maj  have  spent 
in  some  years  more,  in  others  less,  and  in  that  sense  the 
savings  of  the  less  costly  year  might  be  an  accamnlation  to 
meet  the  charges  of  the  next.*'  (q). 

§  5i0.  None  of  these  restrictions  apply  to  property  which  ^^P**"  vowm 
has  passed  to  a  female,  not  as  heir,  bnt  by  deed  or  other 
arrangement  which  gives  her  express  power  to  appropriate 
tho  profits.     The  savings  of  such  property,  and  everything 
which  is  purchased  out  of  such  savings,  belong  absolutely 
to  herself.     Tliey  may  be  disposed  of  by  herself  at  her  plea- 
sure, and,  nt  her  death,  they  pass  to  her  representatives, 
and  not  to  the  heirs  of  tlie  last  male  (r).     But  the  mere  fact 
that  a  Ilindu  female  takes  under  a  will  or  a  deed  of  gift  or   D^riMor 
arrangement,  that  to  which  she  is  really  entitled  as  heiress,   ''*" 
does  not  necessarily  enlarge  her  powers.     The  question  will 
still  be,  what  estate  did  she  take?  not  how  did  she  take  it  (s). 

§  541.  It  will  be  observed  that  the  right  of  a  Uindn  OMsofmt 
female  to  acquire  a  separate  estate  for  herself  out  of  the 
savings  of  her  limited  estate,  stands  on  a  completely  differ- 
rnt  footing  from  that  of  a  Ilindu  father,  under  the  Mitak- 
shara  law,  or  the  managing  member  of  a  joint  Hindu  family. 
It  has  been  decided  in  such  a  case  that  all  purchases  made 
from  the  profits  of  the  estate  form  part  of  it,  and  follow  its 
character  (0-  But  then  the  entire  annual  profits  of  the 
estate  are  not  the  property  of  the  father  or  manager.  The 
sons  in  the  first  instance,  and  the  other  members  of  the 


(7)  Puddo  Mon^it  T.  Dwarkanaih,  25  Bath.  SS5.  The  wboU  tubjeet  vtm  txAXj 
diicattod  bnt  not  decided  in  UunthuUi  ▼.  /tfcri,  6Cal.  61S.  A«  to  porebim 
mode  by  a  widow  witb  moneT  borrowed  on  her  own  oredit,  or  on  tJ>e  emdit 
of  her  hnnhand'a  entiit-e,  see  A'ooer  Oodey  t.  VhoolckHnd^  h  N.  W.  P.  97. 

(r)  BhaghuUi  ▼.  Chnwdhru  hholannth,  S  I.  A.  2M ;  &  O.  t4  Buth.  168|  Owr% 
T.  A'm/ar,  3  R.  U  K.  (A.  C.  J.)  121 ;  B.  C.  U  Snth. 407  I  Vdiaikumar%^.  Jfora. 
Jlrnf/ifimiua/,  1  Mftil.  106. 

{$)  Mouhie  Mahomed  t.  Shmoukram,  2  I.  A.  7 :  B.  0.  14  B.  L.  R.  SIS  |  8.  O. 
22  Rath.  409;  tee  per  curinm,  2  I.  A.  261,  expUininn  deeision  in  MbwUm  v. 
Sihrhund^r,6  M.  I.  A  1.  There  U  no  rule  of  Hindu  Uw  tliftt  a  ipfi  to  a 
female  ibould  only  rarrr  with  it  the  limited  o&tnre  of  a  female  eetaie  biTtabarii- 
ance      hoUany  t   Lutrhmee,  24  Buth.  ^05  i  Puhitra  w.  Damooditr,  ih.  197. 

(e)  FhudfinHnd  t.  BonomaU^,  6  Snth.  266;  8.  O.  OB  rerlew,  $wh  nomine, 
Sudanund  v.  Soorjo  Monet,  8  Bath.  465;  B.  0.  11  Bath.  496. 
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family  in  the  second  instance^  are  jointly  interested  in  the 
income  as  well  as  in  the  principal.     But  in  the  case  of  the 
female  heir  the  whole  annual  profits  are  hers^  and  until  her 
death  no  vested  interest  comes  into  existence. 
Beligioui  pur- •        §542.  Tlie  purposes  which  authorize  a  Hindu  widow  to 

poses.  *  r       r 

mortgage  or  sell  her  property  are  summed  up  by  the  Judi- 
cial Committee  in  the  words  already  quoted  (§  536)  (u).  The 
same  rules  apply  to  any  other  female^  except  perhaps  in 
Bombay.  But  of  course  it  is  only  when  the  property  comes 
to  her  from  her  husband  that  religious  benefit  to  him  con- 
stitutes a  reason  for  alienation. 

The  primary  religious  purpose  which  a  widow  is  bound  to 
carry  out  at  any  expense  to  the  estate^  is  the  performance  of 
the  funeral  obsequies  of  her  husband^  and  of  all  ceremonies 
incidental  to  those  obsequies.  These  are  absolute  necessities. 
There  are  other  religious  benefits  procurable  for  him,  which 
are  more  of  the  nature  of  spiritual  luxuries.  Pilgrimages  by 
the  widow  to  holy  places  come  under  this  head.     For  these 
it  would  appear  that  she  may  dispose  of  a  part  of  the  estate, 
but  that  the  expense  which  is  allowable  must  be  limited  by 
a  due  regard  to  the  entire   bulk  of  the  property,  and  may 
even  be  totally  inadmissible,  where  it  is  not  warranted  by 
the  circumstances  of  the  family  (v).     She  may  also  alienate 
the  property  in  order  to  defray  the  expenses  of  ceremonies 
for  other  members  of  the  family,  such  as  ber  husband's  mother, 
provided  they  were  ceremonies  wliich  he  was  bound  to  per- 
form in  his  lifetime,  and  in  the  benefits  of  which  he  would 
participate.     And  it  makes  no   difference  that  the   ceremo- 
nies for  which  the  outlay  was  incurred,  would  be  actually 
performed  by  some  other  member  of  the  family  {to).     But  a 
daughter  is  not  authorized  to  charge  the  family  property  in 
order  to  defray  the  expense  of  her  mother's  Shradh  («). 


(u)  See  too  Lukhee  v.  Ookool,  13  M.  I.  A.  209  j  S.  C.  8  B.  L.  B.  (P.  C.)57: 

B.  O.  12  Suth.  (P.  C.)  47.     See  6  Wilaon,  16. 


▼.  Ichamoyi  8  Cal.  36. 
(x)  Raj  Chunder  v.  Sheeahoo,  7  Suth.  146. 
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Religious  purposes  are  said  to  inclade  a  portion  to  a  CbaritiM. 
dangkteri  building  temples  for  religious  worship,  digging 
tanks  and  the  like  (y).  It  has,  however,  been  held  that 
the  digging  of  a  tank  would  not  justify  a  Hindu  widow  in 
alienating  a  portion  of  the  property  (0).  So  various  cases 
are  found  in  which  gifts  to  Brahmans  or  to  idols  have  been 
supported  against  reversioners  (a).  But  such  alienation^ 
must  be  to  a  small  extent,  and  would  hardly  be  supported 
if  they  trenched  materially  on  the  property  (6). 

§  543.  The  obligation  of  a  widow  taking  her  husband's  HMband'f 
property  to  pay  his  debts  comes  under  the  head  of  religions  *•***•• 
benefit,  unless  they  are  contracted   for  immoral  purposes. 
She  is  nndor  the  same  obligation  to  discharge  them  as  a  son 
would  be.     Whether  they  were  or  were  not  contracted  for 
the  benefit  of  the  estate  is  immaterial  (e).     It  has,  howeveri 
been  held  that  where  debts  are  already  barred  by  lapse  of  dm»  burrtd. 
time,  nlio  cannot  burthen  or  dispose  of  the  estate  for  their 
discharge  (d).     This  seems  sensible  enough  as  a  matter  of 
mundane  equity,  though  it  may  be  doubted  whether  a  plea 
of  the  statute  would  be  accepted  in  the  Court  of  the  Hindu 
Rhndamanthus. 

As  a  female  heir  is  bound  to  maintain,  and  perform  the  MtlaUaMM. 
marriages  and  other  ceremonies  of  those  who  are  a  burthen 
on  the  estate,  so  she  may  mortgage  or  sell  the  property  to 
procure  the  necessary  funds.  A  fortiori,  of  course,  may  she 
do  so  to  procure  maintenance  for  herself,  or  to  defray  the 
expense  of  her  own  religious  ceremonies  (0),  but  she  must 
wait  till  tlie  necessity  occurs.     She  must  not  anticipate  her 


(y)  Foiwth  in  Cottinnut  ?.  Hwrrotuiuiry,  to  Ui«  P.  C,  died  V.  Dwrp.,  101  1 
2  M.  Dif.  119. 

(«)  Run^^et  V.  Mahfimed  Warts,  21  Both.  40. 

(ri)  Jtutjeevun  ▼.  DeoMhunkur,  1  Bor.  004  [406]  ;  Knpoor  w.  StnUtram,  ih, 
405  [448J. 

(b)  Gopaula  ?.  Narraina,  Mad.  Dee.  of  1S60,  p.  74;  Choonm  Loll  w.  Ju$$oo, 
1  Bor.  66  [60J 

(r)  Chetty  Colum  w.  Rungtuawmy,  S  M.  I.  A.  010|  8.  O.  4  8iiih.(P.  0.)  71 ; 
Ooluek  ▼.  Mahomed  Rohim^  9  8aih.  016 ;  Co$$%na%d  w.  Hurro$oomdry.  0  If. 
Dig  at  D.  20-i  ;  Sttbhaiyan  ▼.  AkhUand^tmnud,  Mad.  Dee.  of  1600,  p.  i5|  p^ 
riinVim,  LckMhman  ▼.  Batyabhamahai,  2  Bom.  400. 

id)  Mflffirappa  ?.  Shivappa,  6  Bom.  H.  C.  (A.  O.  J.)  870.  Bet  Rawaelmm  ▼. 
Nunhoo,  14  8ath.  147. 


8 


(<•)  Rajrhunder  ?  Bulloram.  Falton,  13S;  LmUm  Omtpni  ▼.  Iff.  Tomnm,  16 
uth  52  ;  Sadathiv  r.  Dh^kmbai,  6  Bom.  460. 


G08 


WOMAN  S   KSTATB 


KeoMsifcy. 


Aoifl  good  for 
her  owu  life. 


GoTemment 
re?enue. 


wants  by  raising  money,  or  contracting  for  the  discharge  of 
such  liabilities  before  they  arise  (/). 

§  544.  These  are  some  of  the  cases  specially  pointed  out  as 
authorising  a  woman  to  dispose  of  her  inheritance.  Others 
come  under  the  general  head  of  necessity.  It  is,  of  coaraoj 
impossible  to  define  wbat  is  necessity.  Bvery  case  moat  be 
judged  upon  its  own  facts.  A  Hindu  female  certainly  can- 
not have  less  power  than  the  manager  of  a  family  property, 
and  does  not  in  this  respect  appear  to  have  more.  The 
principles  laid  down  by  the  Privy  Council  in  the  well-known 
case  of  Hunoomanpersaud  v.  ML  Babooes  (g)  will  equally 
apply  to  her  acts.  But  it  must  be  remembered,  that  in 
regard  to  her  alienations  it  is  not  a  question  of  abaolnte  but 
of  relative  invalidity.  She  cannot,  in  the  absence  of  legal 
necessity,  bind  the  inheritance  for  her  own  personal  debfta 
or  private  purposes  as  against  reversioners  (fc),  but  she  can 
do  so  for  her  own  life  (i). 

§  545.  One  very  common  case  of  necessity  ia  that  of  a 
loan  of  money,  or  a  mortgage  or  sale  of  part  of  the  property, 
to  pay  off  arrears  of  Government  revenue.  In  such  a  case 
it  has  been  several  times  held  by  the  Bengal  Sndder  Court, 
that  it  is  not  sufficient  to  show  that  the  money  was  borrow- 
ed, or  even  required  for  such  a  purpose,  without  going  on 
to  show  that  the  necessity  for  it  arose  from  circumstanoss 
beyond  the  widow's  control  (%).     The  result  would  be,  that 


(/)  M^llakkal  r.  Mada   Chetty,  6  Kad.  Jar.  261. 

(y)  Hunoomanpersaud  v.  Mt,  BabooM,  6  M.  I.  A.  888 1  8.  O.  18  Botii.  H 
(note) :  ante,  §  800  ;  Kametwar  v.  Run  Bahadoor,  8  I.  A.  8  ;  8.  O.  S  Gal.  848. 

(H)  Muteeoollah  v.  Radhahinodee,  S.  D.  of  1866,  p.  6M  ;  Ldlla  ByinMtk  ▼. 
Biesen,  19  Suth.  80. 

it)  Tbii  was  formerly  doubted,  on  the  gronnd  that  tb«  had  only  a  ri|^  ol 
enjoyment,  and  that  a  sale  which  purported  to  be  abeolnte,  WMActniulyTwd^ 
being  a  lale  of  that  which  she  never  potseaaod.  I  W.  MaeN.  10  s  S  Dig.  M; 
Eatnanund  v.  Ram  Kiaaen,  2  M.  Dig.  115,  118;  Oungisnarain  w>  Ailrsm,  tX. 
Dig.  152,  155.  But  the  mverse  if  now  ^nite  aetiled,  on  tlM  ground  that  tbt 
woman  if  absolute  owner,  though  with  limited  powera.  Her  aola  art  thMtfort 
valid  to  the  ezLont  of  her  powers,  though  they  may  be  exereiaed  in  rrrOM  ol 
those  powers.  Oobindmani  v.  Shamlal,  B.  L.  K.  Hup.  Vol.  48;  8.  C.  Sotk. 
6p.  165;  Pa-iya  Oaundan  v.  Trumala,  1  Mud.  U.  G.  206  ;  BhaguvaUmwtmw. 
Pampannat  2  Mad.  U.  O.  893;  Kamavadhani  v.  Jouea,^  Mad.  H.  0.116; 
Melgirappa  v.  Shivappa,  6  Bom.  H.  0.  (A.  O.  J.)  270  ;  Ramchmndraw.  Bkiwume, 
1  Bom.  577  i  Prog  Itaa  v.  Hart  Kishn,  I  All  508.  And  the  aamt  rnU  bM  beta 
applied,  oven  where  the  widow  held  under  a  condition  agaiuat  nltonation.  JAt 
Sahodra  v.  Rai  Jang,  8  Cal.  204 ;  8.  O.  8  I.  A.  210. 

(k)  MuUeooUah  v.  Jiadhahinodi,  3.  D.  of  1856,  p.  596;  JtodJUmiofcHil  T. 
Qirdhareelal,  8.  D.  of  1857,  460. 
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^liero  iho  estate  fell  into  arrears  ihroagh  the  extravagance 
or  inisiiianagonient  of  the  widow,  no  one  woald  venture  to 
lend  money  to  pay  the  Government  claim,  and  the  estate 
would  be  brought  to  the  hammer.  As  a  sale  for  Govern- 
ment arrears  gives  a  completely  new  title,  the  result  would  be 
that  not  only  the  widow's  estate,  but  that  of  the  reversion- 
ers, would  be  forfeited  ({).  But  the  decision  in  Ilunooman- 
j^ersamVs  case  shows,  that  if  there  is  an  actually  existing 
necessity  for  an  advance  of  money,  the  circumstance  that 
this  necessity  is  brought  about  by  previous  mismanagement 
does  not  vitiate  the  loan,  unless  the  lender  has  himself  been 
a  party  to  the  misconduct  which  has  produced  the  danger  (m). 
And  this  rule  has  been  followed  in  more  recent  decisions- 
Of  course  it  will  be  necessary  to  show  that  there  was  an 
actual  pressure,  such  as  an  outstanding  decree  or  impending 
sale,  and  one  which  the  heiress  had  no  funds  capable  of 
meeting  (n). 

Where  a  case  of  necessity  exists,  the  heiress  is  not  bonnd 
to  borrow  money,  with  the  hope  of  paying  it  ofif  before  her 
death.  Nor  is  she  bound  to  mortgage  the  estate,  and  thereby 
reduce  her  income  for  life.  She  is  at  liberty,  if  she  thinks  aEhamayMll. 
fit,  absolutely  to  sell  olT  a  part  of  the  estate.  And  even  if  a 
mortgage  would  have  been  more  beneficial,  still  if  the 
heiress  and  the  purchaser  are  both  acting  honestly,  the 
transaction  cannot  be  set  aside  at  the  instance  of  the  next 
heir  (o). 

§  545a.  Where  a  person   dealing  with  a  widow  wishes  to  ^~**^^*1^-^ 
bind  the  husband's  estate  in  the  hands  ol  reversioners,  it  is  ^penowU 
necessary  to  show,  not  only  that  the  dealing  was  one  in  jjjjjjj*^  ^ 
respect  of  which  the  widow  was  authorised  to  bind  the 


(0  Ramchandra  t.  Bhimrav,  I  Bom.  5/7  ;  Dowjlas  v.  ColUdor  qf  Bmmrm, 
6  M.  I.  A.  271  ;  Nugendtfr  ▼.  KaminM,  11  M.  I.  A.  t41  :  8.  0.  SSnth.  (P.  0.) 
17.  8«e  too  aaloa  of  andor.tenar«a  under  Act  X  of  1859;  Ttluek  w.  Muddun, 
13  8uth.  r>04 ;  S.  O.  15  B.  L.  R.  143  (nolo)  i  Anund  Moyt€  v.  MohendrOj  16 
Bath.  2Gi,  approved,  Baijun  r.  Brij  Bhookun,  f  I.  A.  281 1  8.  C.  1  Oal.  13S, 
or  nnder  Bengal  Act  VUl  of  1809 ;  Mohima  ▼.  JUm  Kiihor§,  10  B.  L.  R.  141 1 
8.  C.  23  Sntb.  174. 

(mi)  6  M.  I.  A.  p.  423  :  8.  O.  18  Sath.  81  (not«). 

(n)  Sreenath  Hoy  ▼.  RuttunmaUa,  B  D.  of  1869,  421 1  Lalla  Bfjnath  w. 
Ptnum,  19  8nth.  60 ;  Mata  ▼.  Bhngheeruihe€,  S  N.  W.  P.  78. 

(n)  phooUhnnd  t.  Bwjhoobuntt  9  Sutb.  108;  Nabakumar  ^.  BtuihaMundarit 
:i  n.  h.  K.  (A.  O.  J  )375. 
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estate^  but  tbat  she  intended  to  do  so^  and  was  supposed  to 
do  BO.  Hence  the  Courts  of  Bombay  and  Madras  haye  re- 
fused to  hold  reversioners  liable  to  satisfy  bonds  executed 
by  a  vvidow  as  security  for  loans  contracted  by  ber>  which 
neither  specifically  pledged  the  estate^  nor  purported  to  be 
executed  by  her  as  representing  the  estate^  though  iu  each 
case  the  object  of  the  loan  was  one  for  which  the  widow 
might  legitimately  have  bound  her  successors  (p).  A 
contrary  decision  appears  to  have  been  arrived  at  in  Calcutta. 
There  a  widow  had  borrowed  money  for  the  marriage  ex- 
penses of  a  granddaughter.  A  suit  was  brought  after  her 
(leath  to  recover  the  money  from  her  husband's  heirs.  ThQ 
Court  hold  that  there  was  nothing  in  the  circumstances 
which  constituted  the  debt  a  charge  upon  the  estate,  but 
that  the  estate  was^  and  therefore  that  the  heirs  in  possession 
of  the  estate  were^  liable  to  satisfy  the  debt  as  being  incurred 
by  the  deceased  Hindu's  widow  for  a  proper  purpose  (q). 
Either  of  the  two  views  put  forward  by  the  Calcutta  High 
Court  is  intelligible^  but  it  is  difficult  to  see  how  both  can 
be  reconciled. 
Consent  of  boirs.       §  546.  In  cases  which  would  not  otherwise  justify  a  sale 

by  a  female^  the  transaction  will  be  rendered  valid  by  the 
consent  of  the  heirs.  Either  on  the  ground  suggested  by 
the  Judicial  Committee^  that  such  a  consent  ia  itself  an 
evidence  of  the  propriety  of  the  transaction  (r),  or  because 
this  consent  operates  as  a  release  of  the  claims  of  those  who 
might  otherwise  dispute  the  transaction.  But  it  seems  to 
be  by  no  means  clear  who  are  the  parties  whose  consent  i^ 
required.  The  Paudits  in  an  early  Supreme  Court  case  in 
liengul  (s)  stated^  that  a  gift  or  a  sale  of  the  whole  estate  by 
the  widow  would  be  valid,  if  made  "  with  the  consent  of 
those  who  are  legally  entitled  to  succeed  to  the  estate  after 
her  death.''  In  a  later  case,  the  Supreme  Court  held,  that 
where  the  immediate  reversioners  abandoned  their  rights. 


{p)  Oadgeppa  v.  Apaji,  3  Bora.  237  ;  Ramasami  ?.  SellaUammaL  4  lUd.87S. 

(q)  liajncoomar  v.  Ichamoyi  Dasi,  6  Cal.  86. 

(r)  Ante,  ^  630.     Soe  i/ad/tub  v.  Gobind,  9  Sutb.  850,  wbera  Markhv  J 
appeared  to  thiok  tbiit  tho  sigaaturo  of  the  next  beir  was  only  mtteml  m  •vidaDM 
of  the  necessity  for  the  iransactiou  :  ace.  Raj  BuUubh  t.  Oomcih   fi  O^  49 

(s)  Ramanund   v.  Ram  Kissen,  2  M.  Dig.  115,  119.  '  ' 
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tlioso  who  claimed  through  them  were  equally  boand  (t). 
And  ill  a  caso  boForo  the  Sndder  Gonrt  in  1849  the  Judges 
8oem  to  have  been  of  opinion,  that  where  the  next  heir,  a 
daughter' f)  Ron,  consented  to  an  alienation  by  a  widow,  this 
would  bar  the  right  of  a  more  remote  heir,  such  as  an  uncle's 
son,  not  claiming  through  him  (u).  And  so  it  was  ruled  by 
the  Uigh  Court  of  Bengal  in  later  cases,  in  one  of  which 
Markby,  J.  who  said,  "  To  hold  otherwise  would  only  neces- 
sitate the  adding  of  two  or  three  words  to  the  conveyance, 
because  the  widow  may  at  any  time  surrender  the  property  to 
the  apparent  next  taker,  who  will  then  become  absolute  owner 
(u).  The  contrary  decision,  however,  was  arrived  at  in  1812. 
There  the  husband  left  a  widow  and  two  sets  of  heirs  ;  the 
sons  of  his  maternal  uncle,  who  were  the  next  in  succession, 
and  paternal  kindred  in  a  more  distant  degree.  It  was 
held,  on  the  opiniou  of  the  Pandits,  that  not  only  was  the 
consent  of  all  the  maternal  uncle's  sons  necessary,  but  that 
even  if  this  consent  had  been  given,  it  would  have  been  wiiomMi 
further  necessary  to  procure  the  cousent  of  the  paternal  •^■••■** 
kindred.  Not  as  heirs  in  reversion,  but  as  being  the  legal 
guardians  and  advisers  of  the  widow.  Those,  however,  who 
did  consent  would  be  unable  to  claim  in  opposition  to  the 
deed  (w).  This  ruling  was  followed  by  the  Bengal  Budder 
Court  in  1856,  when  they  said,  "  We  are  of  opiuiou  from  the 
authorities  cited  in  tlie  margin  («),  that  in  order  to  render  a 
sale  by  a  Hindu  widow  valid  it  must  be  signed  or  attested 
by  all  the  heirs  of  her  husband  then  living ;  the  execution 
or  attestation  by  the  nearest  heirs  alone  is  insufficient  (y)." 
To  the  same  effect  is  the  language  of  the  High  Court  of 
Bombay,  in  a  case  where  a  widow  and  daughter  (the  latter 


U)  Kalsechund  ?.  Moor€  eiiBd  MutMoollah  r.  Radhabinod§,  8.  D.  of  1866, 
COi ;  8.  0.  »uh  nomingj  CoU)tchund  ?.  Moor§,  Faltoo,  78. 

(u)  Dt^p  Chund  y.  Hurdeal,  8.  D.  of  1849,  S04. 

(v)  Mohunt  Jiti/ifu  f.  Bu$g9ft,  14  Bath.  870;  Raj  BuUuhh  v.  (hmMh^BCwi. 
4^1.  Hut  qntrre  ivhetbcr  each  «  oooTejancins  contrirADoe  woold  b«  aUow«d,  if 
the  general  prtnciplo  M  to  content  woald  be  Mmi^d  bj  it. 

(tr)  Mnhttn  v.  Siroomunntet  2  B.  D.  82  (40).  Bee  Nmde,  cited  DejA  Bbftfft, 
li.  1,  §  01 ;  Sid  Dnsi  t.  Our  Sahai,  8  AU.  803. 

(s)  Niindknmar  v.  Riiqhoonundun,  1  8  D.  201  (840) ;  Bhuwani  v.  Sclukhma, 
•b.  yri  ( 431) ;  Jlemchund  t.  Taramunnte.  ih,  850  (481)  |  Mohun  f,Siroommnnt€t 
2  8.  I).  33  ( 10)      Onlj  tho  last  toucbed  the  ooint 

(y)  Muteeoollah  v.  Hadhabinode,  8.  D.  of  ISM,  606. 


612  woman'js  estatb 

Who  muit  of  whom  in  Bombay  would  take  an  absolute  estate)  conveyed 

consent.  •'  •■      <•  i  •         i    i 

to  the  defendant.     It  was  held  that  the  grant  was   invalid 
as  against  the  plaintiff  wlio^  on  the  death  of  the  daughter 
before  her  mother,  became  next  heir.     The  Court   said  (a). 
"  It  may  be  taken  as  well  established  that  the  consent  of 
heirs  will  render  valid  an  alienation  by  a  widow  under  cir- 
cumstances which  would  not  otherwise  justify  it.     Bnt  the 
question,  who  are  the  heirs  whose  consent  will  thus  render 
the  alienation  indefeasible,  has  led  to  much  conflict  of  deci- 
sion.   The  principle,  however,  upon  which  that  question  is  to 
be  answered  has,  we  apprehend,  been  laid  down  by  the 
Privy  Council  in  the  case  of  Raj  Lukhee  Dabea  v.  Chkool 
Ohtinder  Oliowdhry  (a).     Their  Lordships  say :    ''They  do 
not  mean  to  impugn  the  authorities,  Sdc.,  which  lay  down 
that  a  transaction  of  this  kind  may  become  valid  by  the 
consent  of  the  husband's  kindred,  but  the  kindred  in  anch 
cases  must  generally  be  understood  to  be  all  those  who  are 
likely  to  be  interested  in  disputing  the  transaction.     At  all 
events,  there  should  be  such  a  concurrence  of  the  members 
of  the  family  as  suffices  to  raise  a  presumption  that  the 
transaction  was  a  fair  one,  and  one  justified  by  Hindu  law." 
In  the  present  case,  the  plaintiffs,  although  distant  heirs, 
were  the  heirs  presumptive  of  the  deceased  husband  at  the 
time  of  the  sale,  entitled  to  succeed  in  the  event  of  Vakhat 
dying  before  her  mother  without  issue,  and,  as  such  clearly 
interested  in  disputing  the  sale.     Nor  can  the  mere  con- 
currence of  Bai  Yakhat  Albeit  the  nearest  in  succession, 
(having  regard  to  the  state  of   dependence  in  which  all 
women  are  supposed  by  Hindu  law  to  have  their  being)  be 
regarded  as  affording  the  slightest  presumption  that  the 
alienation  was  a  justifiable  one,"     Where,  however,  a  suffi- 
cient consent  has  been  given,  the  transaction  cannot  be 
questioned  by  one  who  subsequently  comes  into  existence 
*  either  by  birth  or  adoption  (h), 

§  547.  It  must  bo  remembered  that  where  an  estate  ia 
held  by  a  female,  no  one  has  a  vested  interest  in  the  suc- 


iz)   Vnrjivan  v.  Qhelji,  5  Bom.  503.  p.  571. 

(a)  13  M.  I.  A.  p.  228 ;  S.  C.  3  B.  L  U.  (P.  C.)  57 ;  S.  0.  18  Satli.  (P.  C.)  47. 

(l>)  Bajkiiito  V.  Kiihoree,  3  Suth.  14;  ante,  §  206. 
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ccssioD.  Of  several  persons  then  livingi  one  may  be  the  .Wh«««H 
next  heir  in  the  sense  that^  if  he  lives,  he  will  take  at  her 
death,  in  preference  to  any  one  else  then  in  existence.  Bat 
his  claim  may  pass  away  by  his  own  death,  or  be  defeated 
by  the  birth  or  adoption  of  one  who  would  be  nearer  than 
himself.  It  certaioly  does  seem  to  be  common  sense,  that 
the  person  who  turns  out  to  be  the  actoal  reversioner,  should 
not  find  his  rights  signed  away  by  the  consent  of  one  who, 
when  he  consented,  had  a  preferable  title  in  expectation, 
but  wlio,  in  the  actual  event,  proved  to  have  no  title  at  all. 
Perhaps  the  cases  might  be  reconciled  by  holding,  that  no 
person  who  proved  to  be  next  heir  at  the  death  of  the  female 
tenant,  and  who  was  alive  at  the  time  of  the  transaction, 
should  be  bound  by  any  consent  except  his  own,  or  that  of 
some  lineal  ancestor  through  whom  he  claimed.  But  that 
where  the  estate  had  once  devolved  on,  or.  been  surrendered 
to,  an  heir  who  took  as  full  owner,  no  subsequent  reversioner 
should  be  entitled  to  object  to  a  transaction  to  which  the 
former  had  consented,  or  which  he  had  ratified  (c).  I  should 
think  that  the  Court  would  never  require  the  assent  of  more 
remote  kinsmen,  who  had  no  interest  as  heirs. 

§  51-8.  Consent  by  signature  or  attestation  is  spoken  of.  >7^<y  of 
But,  of  course,  this  is  only  one  of  many  modes  by  which  it 
is  evidenced.  Presence  at,  or  knowledge  of,  the  transac- 
tion, followed  by  acquiescence,  express  or  implied,  would 
be  just  as  effective,  though  less  easily  proved  than  consent 
given  in  writing  (d).  In  Malabar  consent  of  all  the  mem- 
bers of  the  tnrwad  is  necessary  to  a  sale,  bnt  no  written 
conBont  is  required.  The  signature  of  the  chief  anandraven 
or  member  of  the  family,  who  is  next  in  seniority  to  the 
karnavrn  or  msnnger,  is  not  necessary,  but  if  given  it  is 
jirivid  fane  evidence  of  the  assent  of  all  who  are  interested 
in  the  proporty.  If  they  did  not  in  fact  consent  they  are 
bound  to  prove  their  dissent  (e). 


(c)  Sid  Dnsi  v.  Our  Sahai,  8  All.  8G2  ;  M  to  ■arrooder  to neit  heir  Nt^m-doit 
T.  Mrxlhu,  5  Cal.  782. 
(rl)  MfnterooUnh  v.    Radhabinode,  R.  D.  of  1SS6,  686 ;  Mohs»h  w.  Ugra,  t4 

Ruth.  127. 

(c)  AV>N''t    ^fenon  v.    SranginrtfaaaHa,    1    Mad.   H.   0.   US  |    Kaij>r$ta  v. 
Makkniytl,  ib.  359 ;  Koyiloth  ▼.  ruthenpurayi! ,  8  MaU.  II.  C.  291. 
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Ooua  of  proof.  ^  549.  lu  this^  as  in  all  other  cases^  when  a  person  deals 

with  a  qualified  ownei%  he  must  prove  the  facts,  either  of 
purpose  or  consent^  upon  which  he  relies  as  giving'  validity 
to  the  transaction.  But  the  amount  of  proof  may  vary  con- 
siderably,  according  as  he  is  the  immediate  party  to  the 
transaction^  or  only  the  representative  of  such  party,  and 
according  to  the  lapse  of  time  that  has  taken  place,  and 
other  similar  circumstances.  And  if  he  once  proves  the 
existence  of  a  debt,  which  would  justify  the  transaction,  ita 
continuance  will  be  assumed,  unless  the  person  who  contests 
the  transaction  shows  sufficient  cause  for  assuming  that  it 
was  satisfied  (/).  Nor  is  he  bound  to  prove  that  the  facts 
were  actually  as  they  were  represented  to  him,  provided  he 
made  bond  fide  and  proper  enquiry,  and  such  facts  were 
represented  to  him  as  would,  if  true,  have  justified  the  trans- 
action [g).  Nor  is  he  in  any  case  bound  to  see  to  the 
application  of  the  money  (h).  But  the  mere  statement  in  a 
document  that  it  was  executed  for  a  particular  purpose  is 
not  sufficient  evidence  either  of  the  existence  of  the  purpose 
or  of  the  adequacy  of  the  eaiquiry  (i).  It  is  hardly  neces* 
sary  to  add  thut,  as  between  the  widow  herself  and  the  per- 
son detiliiig  with  her,  the  transaction  must  be  absolutely 
free  from  fraud,  and  must  be  shown  to  have  been  entered 
into  after  the  fullest  explanation  to  her  of  its  nature  and 
consequences  (k). 
Efft^ct  uf  execa-  §  ^^0.  A  salo  in  execution  of  a  decree  against  a  female 
f^^ttlo"^ '^^^^  ^^    ^^^*^  '®  merely  an  involuntary  alienation,  and  will  be  judged 

of  by  the  previous  principles.  Where  the  suit  is  founded 
upon  a  purt^Iy  personal  dobt  or  contract  of  her  own,  the 
decree  can  only  be  against  her  own  person  aud  property, 
and  a  sale  in  execution  will  only  convey  her  own  interest  in 


(/)  Uunoomanversad't  cute,  6  M.  L  A.  893;  Cavala  Vencaia  r.  Collator  of 
Masulipatam,  11  M.  I.  A.  619 ;  8.  O.  2  Sutb.  (P.  0.)  61  i  Lukh^o  v.  Qokool  II 
M.  I.  A.  209  ;  8.  0. 3  B.  L.  K.  (R  C.)  57 ;  8.  O.  12  Suth.  (P.  0  )  47  :  Rao  Kt^n 
V.  Nawab  Mahomed,  14  M.  I.  A.  187  j  S.  O.  10  B   L.  R.  (P.  C.)  1. 

(y)  Hunootnanpersad'a  case,  ub  sup.  ;  Kanieswar  v.  Jiun  Bahadoor  8  I  A. 
8 ;  8.  O.  6  Cal.  813  ;  Act  IV.  of  1882.  §  38  (Transfer  of  Property). 

(h)  Ilunooinanpersaud's  case,  ub  sup;  Ham  P er shad  ^.  Alt.  NaghunakMk^ 
9  Sutb.  501.  ^  • 

(0  Sunker  Lall  v.  Juddoobuns,  9  Sutb.  285.     See  ante,  §808,  et  $§q. 

(k)  Kajnes^ivar  v.   Hun   Bahadoor,  8  1.   A.  8  ;    S.  0.  6  Gal.  S4li  iSuditkl  1 
Ml  Sheobarat,  8  I.  A.  39;  Sadashiv  v.  Vhakubai,  5  Bom.  460 
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the  property.  Rni  even  though  the  fonndation  of  the  decree 
be  fi  liability  which  inight  bind  the  reyersioners,  that  alone 
is  not  sufficient.  The  suit  must  be  so  framed  as  to  show 
that  it  is  not  merely  a  personal  demand  npon  the  female  in 
possession,  but  that  it  is  intended  to  biud  the  entire  estate, 
aud  the  interests  of  all  those  who  come  after  her.  The 
reason  of  this  is,  that  although  in  a  snit  brought  to  recover 
or  chat  ge  an  estate  of  which  a  Hindu  female  is  the  pro* 
)>i  ietressi  she  will,  as  defendant,  represent  and  protect  the 
estate,  as  well  in  respect  of  her  own  as  of  the  rcTeraionary 
interest;  still,  and  on  this  very  account,  the  plaintiff  is 
bound  to  give  notice  that  he  is  seeking  so  large  a  remedy, 
in  order  to  put  those  who  may  be  ultimately  affected  upon 
their  guard,  and  to  enable  them  to  protect  themselvee  (1). 
If,  therefore,  the  suit  is  framed  so  as  only  to  claim  a  per- 
sonal decree  against  the  heiress,  the  plaintiff  will  be  relieved 
from  the  necessity  of  proving  anything  beyond  her  personal 
liability.  But  then  the  decree  can  only  be  executed  against 
the  female  holder  personally,  and  against  her  limited  intereet 
in  the  land  (m). 

§  551.  A  different  case  is  where  the  proceeding  is  nomi-  is  npusMtlni 
nally  against  the  heiress,  but  is  really  against  her  merely  aa  '"^^^ 
representing  the  estate,  that  is,  where  the  debt  on  which  the  risoitlos  for 
decree  is  founded  was  not  her  own  at  all,  but  was  the  debt  hMA«f. 
of  the  last  male  holder.     Here,  again,  there  is  a  disiinelion, 
according  as  the  decree  was  passed  in  the  life  of  llie  mala 
holder,  and  against  him,  or  not.    In  the  former  caae,  if  aze- 
cutiou  has  not  been  taken  out  during  his  life  it  may  be  taken 
out  after  his  death  against  any  property  which  he  may  have 
left  behind.   No  matter  into  whose  hands  such  property  has 
passed  (n),  the  property  seised  and  sold  will  bedesoribadai 

({)  B^  Nu^«fi(i#r  V.  Kamint€,  11  M.  I.  A.  S67  I  8.  O.  S  8«tb.  CP.  O.)  17  | 
fctt,  S  ^0  Tho  UnipitMi  of  lh«  Court  b<»r«,  aa4  in  Mohima  v.  Hmm  Mismor^^ 
16  H    L   K  1G0{  H  0.  S^Kotb.  174.  wooldtumMtihU  Um 


bo  fxirtir>«  to  a  suit  franiAd  tor  thii  parpn«e,  f«a  ^orr     Tb«y  wovld  OOTtaialf 
Ix)  rntttltu!  to  come  in  and  uk  to  he  made  partiM,  and,  of  coon*,  ii  wo«ld  M 

Kifrr  tn  inrlade  tbi>ni  from  the  first,  if  AAc^rtftinabU. 


(••i)  Su^irndrr  v  Kaminee,  11  M  I.  A.  141  i  8  C.  S  8atb.  (P.  O.)  17 ;  Bmigmm 
V  /?rt;  Mo  Un.  2  1  A  ?75  i  8  C.  1  Cal.  183  t  Mofcima  t.  fUm  i:uAer#,U 
H  \,  K  Ui ;  K  C  2S  Roth  174  t  Muta  Mttwm  ?  /Ve#Mii«e,  6  Bmtk.  SSI  Em 
l>ni.I^llJnl(3yvnn  T  rrniafofK^ramoMM,  1  Mad.  IAS  {  8if  BkmfJmm  y.  ^trnmi 
I'xiitcht,  4  Mad    401. 

in)  Sc4  n'^t^,  §  tt^.  aj  t"^  tb#  f€ect  '>f  i  fift  9t  deriat  apoa  tkt  rif^  ol  a 

r  I**  !«t,    r 
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the  proporty  oE  the  deceased,  and  the  entire  interest  in  it  will 
pass  by  the  sale.    But  if  no  decree  has  been  passed  against 
him  before  his  death,  it  is  necessary  to  bring  or  revive  tbe 
suit  against  his  representative,  whether  male  or  female.    '*  In 
such  cases  the  representative,  and  not  the  deceased^  ia  tbe 
defendant ;  and  in  the  notification  of  sale,  and  in  tbe  certi- 
ficate of  sale,  it  ought  to  be  set  forth  that  what  is  sold  ia  the 
right  title  and  interest  of  the  representative  on  tbe  record,  and 
not  that  of  the  deceased  person.    As  the  whole  estate  of  the 
deceased  vestsin  his  legal  representative,  the  purchaser  would 
be  safe  if  the  representative  on  the  record  were  really  the 
legal  representative.  But  on  this  point  he  would  be  bound  to 
satisfy  himself,  and  must  take  the  consequences  if  it  turned 
out  to  be  otherwise  (o)."   Therefore,  where  the  deceased  was 
divided,  and  therefore  represented  by  his  widow,  but  the  suit 
was  brought  against  his  divided  brother;  and,  conversely, 
where  the  deceased  was  undivided,  and  the  suit  was  brought 
against  his  widow,  and  not  against  his  brothers,  in  each 
case  it  was  hold  that  nothing  passed  to  the  purchaser  at  an 
auction  sale  under  the  decree  (p).     But  where  tbe  estate  is 
actually  represented  by  a  female,  and  the  suit  ia  properly 
brought  agaiust  her  upon  a  debt  of  the  last  male  holder,  no 
liability  can  possibly  attach  upon  her  personally.     The  basis 
of  the  suit  against  her  is,  that  the  estate  which  she  holds 
is  bouud,  and  that  she  is  compellable  to  pay,  not  out  of  her 
niudd  estate  of     assets,  but  out  of  the   assets.     Consequently,  any  decree 
decoabod.  against  her,  and  all  proceedings  in  executiou  of  it,  will  be 

interpreted  so  as  to  give  proper  effect  to  the  transaction* 
For  instance,  a  man  had  given  a  bond,  and  died  leaving  an 
infant  son,  and  a  widow  who  was  guardian  of  the  son.  She 
was  sued  on  the  bond,  judgment  was  given  against  her,  and 
execution  was  issued.  The  advertisement  stated  that  tbe 
property  was  hers,  and  that  the  rights  and  interest  of  the 
debtor  were  to  be  sold.  It  was  held  that  the  estate  of  the 
deceased  was  what  was  sold,  and  that  the  purchaser  had  a 


(o)  Per  curiam,  Natha  v.  Javini,  8  Bom.  II.  O.  (A..  0.  J.)  41. 

(p)  Natha  v.  Jamui,  8  Bom.  II.  C.  (A.  C  J.)  37  ;  Sadabari  Prasad  r.  Footbaah 
Koer,  3  B.  L.  U.   (F.  B  )  31  ;  S.  O.  12  Siith.  (F.  B.)  1  ;  Phoolbath  JTooNioQr  w 
Lalla  Jiujcshur,  3  I   A.  7  ;  S.  0.  i  Cal.  226 1  S.  C.  25ButL.285:  See  Ucndry  f. 

Muttrj  Lai/.  2  Cul.  3^5. 
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good  title  ngninst  the  son  {q).  This  decision  was  approved 
and  followed  by  the  Privy  Oonncil,  in  a  case  where  a  widow 
was  sued  for  arrears  of  rent,  which  accrued  due  in  the  time 
of  the  husband.  The  pIainti£E  had,  according  to  the  practice 
which  then  existed^  obtained  a  decree  in  the  Civil  Court 
against  the  husband  for  the  arrears.  He  then  proceeded 
against  the  widow  in  the  Collector's  Court  to  enforce  pay- 
ment from  the  estate.  The  decree  was  given  against  the 
widow  as  sole  heiress  and  representative.  It  was  held  that 
the  execution  of  this  decree  bound  ail  the  interests  in  the 
property,  and  not  merely  that  of  the  widow  (r).  And  where 
the  advertisement  of  sale  points  to  a  decree  against  the 
husband  as  that  which  is  being  enforced,  it  is  immaterial 
that  it  states  that  what  is  being  sold  is  the  right  title  and 
interest  of  the  widow  {n). 

§  552.  The  self-acquired  property  of  a  man  will  descend   H«rpowtrof«r 
to  his  widow  where  his  joint  or  ancestral  property  would  ••^••"vrfrfttaaa 
not  do  so.     But  she  has  no  other  or  greater  power  over  the 
one  than  over  the  other  (I),    A  different  rule  prevails  among 
the  Jains.     A  widow  among  them  is  said  t<>  have  an  absolute   JdiM. 
interest  over   her  husband's   self- acquired  property.     And 
apparently,  if   not  an   absolute,   yet  a  very    much   larger 
intorest  ovor  his  ancestral  property  than  an  ordinary  widow 
possesses  (u). 

§  553.  Another  point  on  which  there  appears  to  be  much    Hcrpowtrottr 
difference  of  opinion,  is  whether  a  widow  or  other  female   ■■^^^••^ 
heir  has  any  larger  power  of  disposition  over  movable  pro* 
periy    than  over    immovable  property.     It  is  now    finally 
settled,  as  regards  cases  governed  by  the  law  of  Bengal  and 


(q)  Ifhnn  V.  Buksh  Ali,  Mnrih  ,  614  j  8.  C.  8ath.  (F.  B.)  lia  S— Aluk. 
mone€  v.  Jianee  Madhub^  4  Cal.  677- 

{r)  Durhhnruja  r.  Coomar.  14  M.  I.  A.  605  i  8.  0.  10  B.  L.  B.  294  i  8.  O.  17 
Bath.  459.  The  effect  of  this  and  the  precediog  dMiaioat  hM  bMB  ttaUd  bv 
the  Jadicial  Committoc  to  be  "  thai  in  ezeoation  proo— dingt,  Um  Coari  wiJl 
look  at  the  tabatanro  of  the  traoaaotion,  and  wiU  not  be  dtapoMd  to  Mi  Mid* 
the  eiecution  apon  mere  tochnical  froanda  when  ibey  Snd  thai  it  la  flabrtAaU- 
ally  ri|(ht."  IhnM€$9ur  y.  Lwhmtsnur,  6  I.  A.  S3S,  S88  |  8.  O.  ft  0.  L.  B.  477 1 
Ramkithore  v.  Kaliu  Kantn^  6  Cal.  479  {  JoUndro  ▼.  JofiU,  7  OaL  S07  |  Hmri 
VydianatKayyan  y.  Minakshif  5  Ifad.  6. 

(«)  htt.  Suteentm  v.  Moulris  Ameeroodd^^n,  t4  8iiib.  S. 

(()  Alt.  Thnkoor  v.  Rai  Baluk  /torn,  11  M .  I.  A.  ISO ;  8.  0.  10 Snib.  (P.  0.)t. 

(u)  8heo  Singh  i.  Mt.  Dakho,  6  N.  W.  P.  88S )  8.  C.  i|#l  oaappMl,  SI.  A.a7  I 
8.  C.  1  All.  6815. 
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Benares^  that  there  is  no  difference^  and  that   the  same 

restrictions  apply  in  each  cnse  (v).     But  in  both  these  deci- 

Power  of  heiress   sions,  and  in  that  cited   above,  Mt.   Tkakoor  v.  Uai  Baluk 

overmova   es.     Ji^^^^  \i  ^y^g  admitted  bj  the  Judicial  Committee  that  there 

might  be  a  difference  in  this  respect  between  the  la^  of 
those  provinces,  and  that  administered  in  the  Milhilu  aod  ia 
Western  and  Southern  India.  Certainly  as  regards  these 
latter  districts  there  is  a  strong  current  of  authority  the 
other  way  (lo).  It  is  difficult  to  ascortaiu  upon  what  ground 
these  decisions  rested.  Most  of  them  were  given  in  accord- 
ance with  futwaha  which  set  out  no  reasons  or  authority. 
Whenever  the  question  arises  for  iinal  decision,  it  will  be  well 
to  bear  in  mind  the  observations  of  the  Judicial  Committee 
in  Bhiigiuandeen  v.  Myna  Baee  (x).  These  show  that  the 
texts  which  authorise  a  woman  to  dispose  absolutely  of  mov- 
able property  given  to  her  by  her  husband,  are  different  from 
those  which  control  her  disposition  of  property  inherited,  and 
that  she  may  probably  have  larger  powers  over  the  former 
than  over  the  latter.  Also,  that  reliance  can  no  longer  be 
placed  upon  the  much  canvassed  text  of  the  Mitakshai'a  (iL 
11,  §  2),  as  raising  any  analogy  between  property  inherited 
by  a  woman  and  her  siridhanum,  as  regards  the  right  to 
dispose  of  it. 

RemeJiea  §  ^^^'    I'^KMKDIKS    AGAINST   THE    ACTS    OF  A    VBHALK    HIIB. 

This  part  of   the  subject    divides   itself  into  three   branchea 

— Who  may  sue;   for  what  they   may  sue;  and  the  eqaities 

that  arise  in  giving  relief. 
Pgj.g^^^g  Who  may  suk. — No  one  can  sue  in   respect  of  the  acts  of 

iuUrofitca.  the  female  proprietor,  except  those  who  have  an  interest  in 

the  succession,  and  who  would    be  injured  by  the  acts  com- 


(v)  Co&sinaui  Dysack  v.  Hurrosoondry,  2  M.  Dij(.,  198;  affirmed  iu  P.  0. 
(ylarke,  Uulos,  91  :  V.  Darp.,  \}7  ;  Bhuguuindeen  v.  Myna  Baee.  11  M.  I.  A.4K7*s 
«   C   ySuih   (P.  C.)  2S. 

(tc)  See  at)  to  tlio  Mitliilu,  Vivada  Cbiiiturnaui,  261 — 263;  Sreenaixiini.  Bhva 
J  ha,  2  S  1).  2a  129,  3C)  ;  Dourga  v.  Poorun,  5  Sutb.  Ul.  Madnu  :  Madbavi^, 
§  44;  RainasiisUicn  v.  Akylandnmmal,  Mud.  Deo.  of  1H49,  115;  Qooroohuksh  ?. 
Lutchniana,  ib.  1850,  Gl  ;  Uapaula  v.  Narraina  FutteVf  ib.  74;  Cooppa  r, 
Saahuppien,  ib.  1858,  220.  Bombay  :  V  May.,  iv.  8,  §  3  ;  Uechur  v.  Ba^  Luk' 
mce,  1  Bum.  II.  0.  66;  Pranjeevandas  v,  i>ewcooverbaee,  1  Bom.  H.  O.  130  { 
Jainiyatram  v.  Bui  Jamnu,  2  Bum.  II.  C.  10  ;  Lakshmibai  v.  Oanpat  ifbro6a, 
4  Bom  II.  C.  (().  C.  J.)  150,  162  ;  fihaskur  Trinibak  w.  Mahadev  Ramji,  6  Bom. 
U.  C.  (O.  O.  J.)  1,  13  ;  per  curiam,  Tuljaravi  r.  MathuradaM,  6  Bom.  (ffO 

(jc)  11  M.  I.  A.  510-614;  8  O.  9  Sutb.  (P  0.)  23. 
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plained  of.  It  is  qnite  clear  thai  a  mere  stranger  cannot 
sue.  And  he  is  not  pat  into  a  better  position  by  joining 
the  reversionary  heirs  as  defendants^  or  even  by  obtaining 
their  consent  (y).  But  the  farther  question  arises^  who  is  Soit  by  ftrtr- 
a  mere  stranger?  The  next  reversioner,  that  is  the  pre-  ■*®"*"* 
sutnptive  heir  in  succession,  has  only  a  contingent  estate. 
But  it  is  settled  that  this  estate  gives  him  such  an  interest  as 
will  justify  a  suit,  where  that  interest  is  in  danger  (i).  On 
the  other  hand  it  seems  equally  settled  that  only  the  imme- 
diate reversioners  can  bring  such  a  suit  (a),  unless  the  rever- 
sioners are  themselves  fraudulently  colluding  with  the  female 
heir,  so  that  their  protection  of  the  estate  is  in  fact  with- 
drawn (6). 

§  555.  For  what  thit  mat  sub. — Of  course  an  action 
against  the  heir  in  possession  is  only  maintainable  in  respect 
of  some  act  of  hers  which  is  injurious  to  the  reversioner. 
Such  acts  are  of  two  classes,  First,  those  which  diminish  the 
value  of  the  estate  ;  Second,  those  which  endanger  the  title 
of  those  next  in  succession. 

First. — Under  this  head  come  all  acts  which  answer  to  the  To  rttiraia 
description  of  wast«,  that  is,  an  improper  destruction  or  dete- 
rioration of  the  substance  of  the  property.  The  right  of  those 
next  in  reversion  to  bring  a  suit  to  restrain  such  waste,  was  WMUbyh«i: 
established,  apparently  for  the  first  time,  by  an  elaborate  jndg- 
ment  of  Sir  Lawrence  Peel,  C.  J.,  in  1851  (c).  What  will 
amount  to  waste,  has  never  been  discnssed.  Probably  no 
assiBtance  upon  this  point  could  be  obtained  from  an  examin- 
ation of  the  English  cases  in  regard  to  tenants  for  life.     The 


(y)  Prf*fnkiihnr§t  T.  Srtenath  Bos§,  9  Bath.  4SS.  Nor  eao  ib«  ■iriga—  of  a 
rorrrfioner't  riffht  lue,  even  thoagh  be  woald  be  tbe  oeii  re?erfioiier  After  tbo 
Atiiifnior  :  Rairhnrnn  w.  Pyari  Jfrrni,  8  B.  L.  R.  (O.  0.  J.)  70.  8$d  ^.  M  to 
lait  p4>flitton  f  If  tlip  itfltifrnmeot  was  valid  he  beoAioe  Doii  reronioBer.  8oe 
Jmmur  ? .  Afardun,  2  N.  W.  V.  81. 

(a)  Lukhe^  r.  Gokool  18  M.  1.  A.  909.  tUi  8.  O.  3  B.  li.  R.  (P.  C.)  S7  | 
8.  C.  12  8nth  (F.  O.)  47;  Koo^r  Ooolab  ▼.  Rao  Kumn.  14  M.  I.  A.  176 1 
8  O.  10  n.  L.  R.  1  ;  Jumoona  ?.  Bama$o<mderai.$  I.  A.  7*1  8.  O.  1  CftL  ISO. 

(a)  Oogunchnnder  w.  Jay  Durga^  8.  D.  of  1S59,  SSO|  BrMokish&rm  w.  8r§^ 
f^ath  Bose,  9  8aih.  4C8;  BaniasofmdurM  v.  Banuuoondurtt^  10  Siiib.  SOt  i  but 
•CO  Oojulmoney  ?.  Sagormoney,  TajL  A  B.  870;  Haghunmih  w.  ThakuH, 
4  All.  Irt 

(b)  fi  nil  ram  v.  Soorujhunt^  8.  D.  of  1859,  801 1  8hama  SoondurMw.  Jwmo&na, 
24  Snth  W  :  Retnn  t.  LaVjee,  ib.  890 1  JToo^r  OooUib  t.  Ra/>  ITunm,  14 IL  1.  A. 
170 ;  S.  (^  10  n.  L.  R.  1,  198 ;  Af%and  w.  Court  of  Wardi,  8  I.  A.  li. 

(r)  Hurrydoss  v.  Rungunmoney,  8«?.  667* 
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female  heir  is^  for  all  parposes  of  beneficial  enjoymentj  fall 
and  complete  owner.     She  wonld^  as  I  conceive,  have  a  full 
right  to  cut  timber,  open  mines  and  the  like,  provided  she 
did  80  for  the  purpose  of  enjoying  the  estate,  and  not  of  in- 
juring the  reversion.     As  Sir  Lawrence  Peel  said  {d),  '*  The 
Hindu  female  is  rather  in  the  position  of  an  heir  taking  by 
descent  until  a  contingency  happens,  than  an  heir  or  devisee 
upon  a  trust  by  implication.     Therefore,  a  bill  filed  by  the 
presumptive  heir  in  succession  against  the  immediate  heir 
who  has  succeeded  by  inheritance,  must  show  a  case  ap- 
proaching to  spoliation."     She  must  appear  not  merely  to  be 
using,  but  to  be  abusing,  her  estate.     Therefore,  specifio 
acts  of  waste,  or  of  mismanagement,  or  other  misconduct, 
must  be  alleged  and  proved.     Unless  this  is  done,  the  female 
heir  can  neither  be  prevented   from  getting  the  property 
into  her  possession,  nor  from  retaining  it  in  her  hands,  nor 
compelled  to  give  security  for  it,  nor  can  any  orders  be  given 
her  by  aQticipation  as  to  the  mode  in  which  she  is  to  use  or 
invest  it  (e).     But  where  such  a  case  is  made  ont,  the  heiress 
will  be  restrained  from  the  act  complained  of.     In  a  very 
gross  case,  she  may  even  be  deprived  of  the  management  of 
the  estate,  and  a  receiver  appointed.     Not  upon  the  ground 
that  hor  act  operates  as  a  complete  forfeiture,  which  lets  in 
the  next  estate,  and  entitles  the  reversioner  to  sue  for  imme- 
diate possession,  as  if  she  were  actually  dead  (/),  but  upon 
the  ground  that  she  caunot  be  trusted  to  deal  with  the  estate 
in  a  manner  consistent  with  her  limited  rights  in  it  (g).     In 
AbfLndonment      such  a  case  the  next  heirs  may  be,  but  need  not  necessarily 
^  "^    '  be,  appointed  the  receivers,   unless  they  appear  to  be  the 

fittest  persons  to  manage  for  the  benefit  of  the  estate  {h) ;  and 
the  Court  will,  unless  perhaps  in  a  case  where  the  female  has 
been  guilty  of  criminal  fraud^  direct  the  whole  proceeds  to 
be  paid   over  to  her,  and  not  merely  an  allowance  for  her 


(d)  UurrydosB  y.  Rungunmoney^  Sev.  601. 

(e)  Hurrydoss  ▼.  Uppoomah,  0  M.  I.  A.  433;  Bindoo  r.  Bolie,  1  Saih.  ISSi 
Grose  v.  Amirtamayi,  4  B.  L.  R.  (O.  C  J.)  1 ;  S.  O.  12  Suth.  (A.  O.  J.)  IS. 

(/)  Per  curiam,  Rao  Kurun  v.  Nawah  Mahomed,  14  M.  I.  A.  lOSt  8.  O.  10 
B.  L.  R.  1 ;  Kiahnee  v.  Khealee,  2  N.  W.  P.  424. 

(g)  Nundlal  v.  Bolakee,  S.  D.  of  1854,  861 ;  Gouree  Kanth  t.  BhvgobuUy^  H. 
D.  of  1868,  1108. 

(h)  Golukmone^  v.  Kishenp^rtad,  S.  D.  of  1869,  210. 
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mftintenAt\ce  (i).  In  ono  case  the  widow  had  given  np  the 
estate  to  a  tliird  party,  under  threat  of  legal  proceedings, 
and  refused  to  have  anything  to  do  with  the  assets.  It  was 
held  that  the  reversioners  might  sae  the  widow  and  the 
third  party  to  have  the  possession  restored  to  the  proper 
custody,  and  that  a  manager  should  be  appointed  to  collect, 
account  for,  and  pay  into  Conrt,  the  assets,  to  be  held  for 
the  ultimate  benefit  of  the  heirs  who  should  be  entitled  to 
succeed  at  the  death  Of  the  widow  (k). 

Of  course  the  reversioners  will  be  eoually  entitled  to  Aoi«of 
restrain  the  unlawful  acts  of  persons  holding  under  the 
female  heiress  (I).  But  the  mere  fact  that  strangers  are 
affecting  to  deal  with  the  property  as  their  own,  without 
actual  dispossession  of  the  intermediate  estate,  or  waste,  or 
injury  to  it,  gives  no  right  of  action  against  them  to  the 
reversioner,  either  for  a  declaration  of  title,  or  otherwise  (m). 

&  556.  Second. — During  the  lifetime  of  the  heiress  no  one  Dtelaniory 
can  bring  a  suit  to  have  it  declared  that  he  will  be  the  next 
heir  at  her  death.  Because  as  his  title  must  depend  upon 
the  state  of  things  existing  at  her  death,  a  suit  before  that 
time  would  be  an  unnecessary  and  useless  litigation  of  a 
question  which  may  never  arise,  or  may  only  arise  in  a  dif- 
ferent form  (h).  But  he  may  sue  to  remove  that  which 
would  be  a  bar  to  his  title  wheu  it  vested  in  possessiou. 

There  are  two  classes  of  transactions  which  would  have 
this  effect :  first,  adoptions ;  second,  alienations. 

§  557.  It  was  ruled    under  the  Limitation  Act  XIV  of  ioMiMM« 
1859,  that  the  mere  fact  of  an  adoption  was  no  necessary  •"**'•••■•• 
injury  to  a  reversioner,  until  his  right  to  possession  arises, 
and  that  the  Statute  of  Limitations  ran  from  the  latter  date, 
and  not  from  the  date  of  the  adoption.  And  uuder  the  new 

(0  NumVal  t.  Bolakeft,  8.  D.  of  1854,  p.  861 :  8.  D.  of  1860,  tlO,  iw^rai 
Lodhnomona  t.  Ounnenchund^,  8.  D.  of  1869.  488  i  Korwmamiiym  ▼.  OMnJU 
nath,  8  D.  of  1859.  94i  ;  Maharani  ▼.  Nanda  M.  1  B.  L.  R.  (A.  0.  J.)  87 f 
8.  O.  10  Buth.  7^  ;  Shama  Soondur^  ▼.  jMmoona,  84  Suth.  88. 

ik)  Jiadha  Mohun  w.  Rnm  Das,  8  B.  L.  R.  (k.  0.  J.)  888 1  a  0.  84  SaU.  88, 
Dot<6.    S^e  Jnytnonruth  t.  Butd«o,  81  Soth.  444. 

(0  Oobindmani  w.  Shamlal^  B.  L.  R.  8ap.  Vol.  48;  8.  0.  Bath.  Bp.  188 1 
per  eurianif  Knmavadhani  t.  Joyta,  8  MtA.  H.  G.  110. 

Cm)  Suraj  Banni  Kurnrar  r.  Mahipat,  7  R.  L.  R  860 {  8.  0.  1(1  8aib.  18. 

(n)  Pranpuny  v.  Lallah  Futt§h,  8  Hay,  60R  i  8.  0.  8ev.  8S8j  Ktihanui  NaUhiar 
w.  Dorasingn  fever,  2  I.  A.  160;  8.  G.  16  B.  L.  R.  88  |  8.  O.  88  Bath.  814 1 
Greeman  w.  Waheri,  8  Gal.  18. 
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Act  XV  of  1877,  Scbed.  ii.,  §  llS-UO-Ul,  ihia.^eems  still 
to  be  the  case  uulesa  where  a  declaration  that  the  adopiioa 
is  invalid  is  sought  for  (o).     But  in  any  case  it  was  settled 
that  the  uext  reversioner  might  bring  a  suit  for  a  declara- 
tion that  the  adoption  was  invalid^  on  the  ground  that  he 
might  otherwise  lose  the  evidence  which  would  establish  its 
invalidity,  when  the  occasion  arose  (p).     But  the  granting 
of   merely    declaratory  decrees  is  discretionary  (q),  and  in 
one  case  where  the  evidence  was  unsatisfactory,  the  Court 
refused  to  uiake  any  declaration  (r).     And  no  declaratioii 
will  be  made  as  to  merely  collateral  matters,  such  as  the 
existence  of   agreements  to   give  or  receive   iu  adoption, 
where   the  declaration,  when   made,  would  not  a£fect   the 
validity  of  the  adoption  (s). 

§  558.  It  was  at  one  time  thought  that  alienations  by  a 
widow  beyond  her  powers  were  absolutely  void,  and  even 
operated  as  a  forfeiture  of  hor  estate.  Consequently,  that 
the  reversioners  might  sue  to  have  the  estate  restored  to  the 
widow,  or  even  placed  at  once  in  their  own  possession.  It 
is  now,  however,  settled  that  this  is  not  the  case.  Such  an 
alienation  will  be  valid  during  the  widow's  lifetime.  If  not 
made  for  a  lawful  purpose,  such  as  will  bind  the  heirs,  it 
has  no  effect  against  them  till  their  title  accrues;  they  may 
then  sue  for  possession,  and  the  Statute  will  run  from  that 
Wben  maintaiu.  date  (t).     But  here,  as  in  the  case  of  adoptions,  the  validity 

of  the  transaction  may  dopend  upon  facts  the  evidence  of 


to  set  aside 
alieuatioDs. 


able. 


(o)  See  ante,  §  145. 

(p)  Chuiider  v.  Dwarkanath,  S.  D.  of  1859,  1623;  Nohinkiahoru  r,  Oohind, 
Sov.  G28,  note  ;  per  curiam,  Qaugopadhya  v.  Aiahcschandra,  4  B.  L.  R.  (F.  B.) 
9  ;  S.  C.  12  SutU.  (F.  B.)  U  ;  Brojo  v.  Sreenath  Bhose,  0  Sutb.  46^:  Mrinmcym 
V.  Bhoobunmoyee,  15  B.  L.  U.  1  ;  S.  0.  23  Sutb.  42  ;  Siddhessur  v.  Sham  Chand, 
15  li  L.  K.  9,  note  ;  8.  C.  23  Sutb.  285.  (See  as  to  Statuto  of  LimiUtiona  inUMM 
two  last  codos).  Kotomarti  v.  Vardhanarnma,  7  Mad.  IT.  C.  851;  Kalova  ▼. 
Padapa,  1  Boui.  218  ;  Jumoona  v.  Bamusoonderai,B  I.  A.  72;  S.  C.  1  Oal  SS0s 
Anund  V.  Gouii  of  Wards,  8  1.  A.  14  ;  S.  C.  6  Cal.  704. 

{(j)  Srcenarain  v.  Srtemutly,  11  B  L.  U.  171,  190:  S.  O.  19  SutU.  18S  ;  8.  0. 
I.  A.  Sup  Vol.  149;  Motce  Lai  v.  Bhoop  Singh, 8  Buth.  6^1;  Brqio  ▼.  SfMnath 
Bhose,  9  Sutb.  .U>3. 

(r)  Brohmo  Moyee  v.  Anund  Lull,  19  Sutb.  419. 

(h)  Srecnarain  v.  Sreeniutty,  11  B.  L.  U.  171,  supra. 

it)  Wbero  tbe  suit  \a  duriug  tbe  life  of  a  widow  to  declare  ker  »li«iiAtioo  ?oid 
boyoud  bor  life,  tbe  stututo  runs  from  tbe  alienation.  If  after  her  death  for 
possession,  tbe  statute  runs  from  tbe  deatb.  In  each  case  the  period  ia  twelve 
years.  Act  XV  of  1877,  Scbed.  ii.  §  125,  141 ;  rursut  Koer  ?.  Palut  Aoy,  8 
Cal.  442. 
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which  would  be  lost  by  delay.  Therefore,  a  snit  will  lie  by 
the  reversioner  at  oiice^  not  to  set  aside  the  transaction 
absolutely,  but  to  set  aside  so  much  of  it  as  would  operate 
agaiust  himself  (u).  Dut  a  suit  of  this  character  roust  be 
founded  ou  specific  instances  of  alienation  extending  beyond 
the  restricted  powers  of  the  heiress.  A  suit  to  resti-ain  all 
alienntionfl  would  not  be  mainlaiuable,  because  the  validity 
of  each  alienation  wouM  depend  upon  the  circumstances 
nuder  which  it  was  made,  and  could  not  be  decided  upon 
beforehand  (t;).  Such  declaratious  will  not  be  granted, 
unless  the  act  complained  of  is  one  which,  if  allowed  to 
stand  unchallenged,  would  be  an  injury  to  the  estate  of  the 
next  heir  (w).  And  they  may  be  refused,  at  the  discretion  of 
the  Court,  if  it  appears  that  the  lapse  of  time  will  not  render 
it  more  difUcnlt  for  the  next  heir  to  establish  his  right  when 
the  succession  fulls  in,  for,  if  this  be  so,  the  litigation  is 
premature  and  unnecessary  (x), 

§  559.  It  wfis  formerly  unsettled  how  far  a  decree  in  a  Effect  of  daek- 
declaratory  snit  would  bind  any  but  the  parties  to  it.  Where  ^^^^^  d«ort#. 
a  suit  is  brought  by  or  against  a  female  heiress  in  possession, 
in  respect  of  any  matter  which  strikes  at  the  root  of  her  title 
to  the  property,  it  is  hold  that  a  decree,  fairly  and  properly 
obtained  against  her,  binds  all  the  reversioners,  because  she 
completely  represents  the  estate  (i/).     But  it  is  by  no  means 


(u)  Gnhimlmnni  t.  Shatnlal,  H.  h.  U.  Sup.  Vol.  48 ;  8.  C.  Soih.  8p.  106  | 
O'Hini/  V  /)/nniino»ir^,  SSoUi.  183;  Orote  w.  Amir(amayi,4  B.  L.  R.  (O.  0.  J.)  1  i 
B.  C.  12  Ruth  (A.  O.  J  )  M  :  Sheioak  w.  Stiad  Alohammml,  8  B.  L.  B.  (A.  0.  J.) 
196 ;  R  C.  12  Smb.  26 ;  l.alla  Chuttur  r.  l/t.  Wooma,  S  Snib.  278;  BykufU  ▼. 
Orish  ('hunder,  15  Rath.  96;  Biftohehari  t.  Lola  Biajnath,  7  B.  L.  R.  SIS; 
8.  C.  16  Suth.  49  ;  l^vwodnr  v.  Moheti  Kant,  21  Ruth.  54.  Beeper  Macnkm-- 
ton,  J.,  /Vo^uiMio  V.  TViPoora,  24  Rath.  88,  explAJning  Brinda  v.  Ptarnt,  0  Bath. 
40() ;  S;iti»a*oo/  t.  Hhexvulrnm,  2  I.  A.  7  j  8-  C.  14  U.  L.  H.  SSS ;  8.  C.  82  8atb.400. 
Ruch  a  »uit  mny  1k»  bront^ht  b?  a  p«r«on  who  ia  a  r^venioner,  thoof  h  he  it  not 
the  n#»xt  in  oipootiition.     Gauii  v.  Gur  Sahai,  2  All.  41. 

(t )  VrnnrntUf  r.  Mt  Foorn,  S.  D.  of  1856,  49i;  S.  0.  on  rerlew,  Lalla  FuiUh 
T.  Mt    rninputt,-^,  R.  I),  of  1857,  881. 

(ir)  Srrrnatntn  ».  ^r^fmnttu,  11  B.  L.  U.  171  ;  R.  C  19  Hoth.  188  j  8.  0.  I.  A. 
Rup  Vol  1 19  ;  /ichm  y  v.  ^fadho,  13  B.  L.  K  233  ;  8.  C.  21  Ruth.  480 ;  NUnumw 
T   Kallu  Churn,  2  I.  A   83  ;  R.  C.  14  B.  L.  K  888 ;  8.  C.  2.3  Bath.  160. 

(r)   lifhnyy  r.  hladhn,  uh  gup. 

(y)  h'ntama  JS'atchiarw.  Bajah  of  8hivagunifa,9  Bf.  I.  A.  689,  004;  8  0.  tSnih. 
(P.  C  )  31  :  Sohinrhnnder  r.  Guru  Per$ad,  B.  L.  R.  Ban.  Vol.  1006 ;  8.  0.  0  8nih. 
605  ;  npprov.Ml,  AumirtMnll  t.  Rnjonsekant,  8  I.  A.  Itl ;  8.  C.  16  B.  L.  R.  10  i 
R.  V  23  Suth.  214.  An  (n  effect  of  SUtnto  of  LimlkiOJont,  mo  Naihm  v. 
Jamni,  8  ILim.  If.  C.  (A.  C  J.)  87  ;  nrammcye  ?.  Antfomo^Mn.  f  Oil.,  tftt 
N    andkvynar  t    liadha  Auon,  1  AH.  882 1  ante,  |  660.  •  -^  » 


624  woman's  18TATB 

clear  thai  the  same  resnU  would  follow  in  a  siiifc  wbera  flh« 
was  not  defending  lier  own  title  at  all.    In  one  oaao  of  ma 
application  to  set  aside  an  adoption^  the  Judicial  Oomnittaa 
said  that  they  would  give  no  opinion  what  the  affoot  of  a 
decree  ill  such  a  suit  might  be;  whether  one  in  favonrof 
the  adoption  would  biud  any  reversioner  exoepfe  the  plain- 
tiff^ or  whether  one  adverse  to  the  adoption  woald  bind  ftbe 
adopted  son^  as  between  himself  and  anybody  ezoepfe  Um 
plaintiff  (s).     In   a  later  case  they   refused  to  give  any 
declaration  as  to  the  effect  of  a  will  upon  the  righto,  if  any, 
of  an  unborn  son,  on  the  ground  that  no  judgment  whieh 
they  could  give  would  affect  his  rights  (a).  Now,  by  Aofcl 
of  1877,  s.  43  (Specific  Relief)  it  is  provided,  that  a  deela- 
ration  made  under  Chap.  YI  is  binding  only  upon  the  parties 
to  the  suit,  persons  claiming  nnder  them  respectively,  aad^ 
where  any  of  the  parties  are  trustees,  on  the  persona  Ibr 
whom,  if  in  existence  at  the  date  of  the  declaration,  sneli 
persons  would  be  trustees. 
EqoitiM  on  lefc.       §  6^0.   Equitiks. — In   general,   where  a  confliot  arises 
Uugaaideher      between  the  reversioner  and  the  alienee  of  the  heiress,  ths 

question  is  simply  whether  her  alienation  was  for  a  lawftil 
and  necessary  purpose,  or  not.  If  it  was,  it  binds  him ;  if  il 
was  not,  it  does  not  bind  him.  In  either  view  no  equity  oaa 
arise  between  them.  And  when  the  sale  is  valid,  the  rever* 
sioner  is  not  at  liberty  to  treat  it  as  a  mere  mortgage,  and  to 
set  it  aside  on  payment  of  the  atnount  which  it  was  proved 
that  the  female  in  possession  had  been  under  a  necessity 
to  raise  (b).  But  in  some  cases  the  reversioner  is  at  libsrty 
to  set  aside  the  transaction,  but  only  on  special  terms.  For 
instance,  if  the  heiress  sold  a  larger  portion  of  the  estato 
than  was  necessary  to  raise  the  amount  which  the  lav 
EzoeMife  tale,     authorized  her  to  raise,  the  sale  would  not  be  absolutely  void 

as  against  the  reversioners,  but  they  could  only  set  it  ssids 
(if  at  all)  upon  paying  the  amount  which  the  widow  was 
authorised  to  raise,  with  interest  from  her  death,  the  defend* 


(«)  Jumoona  r.  Bamasoonderai,  S  I.  A.  7i»  SA  |   8.  0. 1  OaL 
Fsacoek,  0.  J.,  Brojo  w.  Sreenath  Bo$e,  9  Buth.  466  {  ptr  Mmrtky.  J.,  anmmt  t. 
Anund,  18  B.  L.  R.  226  (aote) ;  S.  O.  19  Suth.  4S0. 

(a)  Ram  Lai  MooUrJB*  w.  8eey.  of  StaU.  8  I.  A.  4S  |  8.  0.  f  Od.  M. 

(b)  8ug49ram  t.  Juddoobun;  9  Buth.  S84. 
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ant  accoiiuiiDg  for  rents  and  profits  from  ibe  same  period  (c). 
And  it  is  probnble  that  even  this  amount  of  relief  wonid  noi 
be  granted,  unless  the  circumstances  were  such  as  to  affect 
the  purchaser  with  notice  that  the  sale  was  in  excess  of  the ' 
legal  requirements  of  the  case  {d) ;  or  unless  it  was  shown 
that  he  had  failed  to  make  proper  enquiries  upon  the  point  {e), 

§  561.  On  the  other  hand,  where  the  female  heiress  has  In  diaohftrf*  of 
sold  property  in  order  to  pay  off  a  mortgage  on  the  estate,  if  '*•■••• 
it  appears  that  her  funds  were  sufficient  to  have  enabled  her 
to  satisfy  it  without  alienating  the  property,  the  sale  will  be 
set  aside  at  the  suit  of  the  reversioners.  But  only  on  the 
terms  of  treating  the  mortgage  as  a  subsisting  debt,  and 
giving  the  purchaser  credit  for  the  amount,  which  otherwise 
the  heir  would  have  had  to  meet  (/).  Here,  it  will  be 
observed,  the  heiress  might,  without  any  breach  of  duty, 
have  allowed  the  mortgage  to  continue,  leaving  the  rever- 
sioner to  pay  it  off  or  not,  as  he  thought  best.  But  I  do  not 
imagine  the  same  rule  would  be  applied,  if  the  widow  sold 
the  estate,  without  any  necessity,  to  pay  off  claims  which 
she  herself  was  bound  to  meet,  such  as  her  husband's  debts, 
or  the  maintenance  or  marriages  of  dependent  members  of 
the  family ;  for  the  result  of  such  a  course  would  be,  to  shift 
the  burthen  of  these  claims  off  her  own  shoulders  upon  those 
of  the  reversioner. 


(c)  Phool  Chund  ▼.  RughoohufiM,  0  Bath.  108 1  MutU^ram  ▼.  <7c]Niail,  U 
B.  L.  tt.  416;  a  O.  20  Suth.  187. 

id)  Kamikhajtriuad  t.  Ja^adamhaf  6  B.  L.  R.  608. 

(<•)  Lulleei  w.  Sreedhur,  18  Sath.  467. 

(/)  ShntMocl  w.  Shmcukram,  2  I.  A.  7 1  S.  0.  14  B.  L.  E.  S38 1  8.  0.  St  SotlU 
409;  8ada9hiv  f.  Dhakubai,  6  Bom.  460. 
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VTOMAN's    KSTATIfi. 


Woman 'g 
peculium. 


Ita  origin  and 
growth. 


Ill  Property  not  inherited  from  ilaleM, 

§  5C2.  This  Chapter  will  be  devofced  to  a  discussion  of 
that  which  is  generallj  spoken  of  as  atridhanum,  or  womsu's 
peculium,  or  property  specially  so  called.  But  I  have  pre- 
ferred the  more  general  keadingi  so  as  to  avoid  disputes  as 
to  whether  any  particular  species  of  property  comes  within 
the  definitions  of  stridhanum  or  not.  Sach  an  enquiry  is 
frequently  no  more  than  a  dispute  about  words  (a).  To  the 
historical  or  practical  lawyer  the  only  question  of  interest 
isj  what  are  the  incidents  of  any  sort  of  property.  Its  name 
is  a  matter  of  indi£ference^  unless  so  far  as  that  name  guides 
us  in  ascertaining  the  incidents.  If  the  name  itself  has  been 
applied  to  different  things  at  different  times^  it  is  more  likely 
to  mislead  than  to  guide  (b). 

§  563.  It  is  evident  that  the  recognition  of  any  right  of 
property  in  women  must  have  been  of  gradual  growth.  lu 
every  race  there  has  been  a  time  when  woman  herself  is  no 
more  than  a  chattel,  and  incapable  of  any  property  except 
what  her  owner  allows  her  to  possess,  and  so  long  as  he 
allows  it.  Indications  of  such  a  state  of  society  have  already 
been  pointed  out  in  the  Sanskrit  texts  (§  69).  Dr.  Mayr 
adduces  passages  from  the  Veda  to  show  that  in  early  times 
married  women  pursued  independent  occupations^  and 
acquired  gain   by  them  (c),  but   both  Manu  and  Kaiyayana 

(a)  Seo  per  Uoll(ytvayf  J.,  Kattama  Nachiar  t.  Doraiinga  Tgvar,  6  Ifad.  H.  0. 
840. 

(b)  The  wlioltf  aubject  of  stridhanum  is  very  eUbontalj  diteawd  by  Dr. 
Mayr  (pp.  l&i — 179).  1  have  borrowed  much  from  him  thronghoafc  thit  ekapCWi 
and  not  merely  iu  passagoa  where  there  is  a  special  reference  to  hit  woik. 

(c)  Mayr,  1G2. 


woman's  peculiar  bstatb.  627 

assert  tliafc  their  earningB  were  absolotely  at  the  disposal  of 
the  niau  to  whom  they  belonged  (d).  The  simplicity  of  a  Htrp«nplitr- 
Hiudu  household  would  limit  a  woman's  possessions  to  her 
own  clothes  and  ornaments,  and  perhaps  some  domeatio 
ntensils.  Her  husband,  if  he  chose,  might  recognise  her 
right  to  these,  but  it  would  seem  that  in  early  times  this  . 
right  ended  with  his  life.  That  is  to  say,  as  soon  as  he 
died,  the  dominion  over  her  passed  to  others,  and  with  it 
the  power  of  appropriating  her  property.  Viahnu  says, 
"  those  ornaments  which  the  wives  usually  wear  should  not 
be  divided  by  the  heirs,  whilst  the  husbands  of  such  wives 
are  alive.''  Messrs.  West  and  Biihler  add  in  a  note,  "  Bat 
the  ornaments  of  widows  may  be  divided.  The  latter  point 
is  especially  mentioned  by  Nanda  Pandiia'^  (e).  The  same 
text  apparently  is  found  in  Manu,  where  it  is  slightly 
altered,  so  as  to  prohibit  tlie  husband's  heirs  from  taking 
the  property  of  a  woniau  even  after  the  husband's  death. 
This  is  the  meaning  put  upon  it  in  the  Mitakshara,  and  no 
doubt  was  a  later  phase  of  law  (/).  In  accordance  with  it 
is  the  remark  of  Apastamha,  "According  to  some  the  share 
of  the  wife  consists  of  her  ornaments,  and  tKe  wealth  which 
she  may  have  received  from  her  reUtions"  (g).  That  is  to 
say,  an  after  usage  sprang  np  of  recognising  the  right  of 
the  woman,  by  formally  allotting  her  special  property  to 
her  upon  a  family  division.  It  would  be  a  still  farther 
advance  to  separate  her  property  completely  from  that  of 
her  husband,  by  making  it  pass  after  her  death  io  a  dif- 
ferent line  of  descent. 

^  56i.  Infant  marriage  is  so  universal  in  India  that  a  Tbt  brid«.prlot. 
girl,  even  in  a  wealthy  family,  would  seldom  possess  orna- 
ments of  any  value  before  betrothal.  For  her,  property 
would  commenco  at  her  bridal,  in  the  shape  of  gifts  from 
her  bridegroom  and  her  own  family.  Gifts  of  the  former 
kind  were  probably  the  earlier  in  point  of  time.  The  bride- 
price  in  all  its  varied  forms,  as  a  bribe  before  marriage,  or 


id)  Mana,  Ttii.  S  410;  Dtija  BhftfA,  \w.  1,  f  19. 

{p)  Viiihna,  xvii.  §  22,  m  eiplaioMl  by  hit  oommeuUior  VdjftyAail. 

(/)  Mana,  ii.  §  200  ;  MitAkthani,  ti.  11,  f  99 ;  Majr,  ISI. 

(<f)  ApaflUmba,  H.  H,  §  9. 
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a  reward  immediately  after  it;  as  a  payment  to  the  parents, 

or  a  dowry  for  the  wife^  is  one  of  the  earliest  elements  in 

Oifti  to  wife.       every  marriage  which  has  passed  beyond  the  stage  of  pare 

capture  (A).  Gifts  by  the  girPs  own  family  pre-suppose  that 
cousentj  which  was  only  asked  for  when  the  parental  domi- 
nion was  recognized  (§  76).  Bat  they  do  not  ueceaaarily 
involve  the  idea  that  her  right  to  separate  property  bad  yet 
arisen.  Dr.  Mayr  suggests  that  when  the  husband's  rela- 
tions began  to  make  gifts  to  her^  snch  a  separate  capacity 
for  property  must  have  been  recognised,  and  therefore  that 
gifts  of  this  class  are  later  in  point  of  origin  than  the  others 
(»).  For  obvious  reasous  gifts  from  strangers^  or  persons 
beyond  the  limit  of  very  close  relationship,  would  not  be 
eiicout*aged,  and,  if  permitted,  would  pass  to  the  husband. 
Similarly,  any  earnings  made  by  the  wife  could  only  be 
made  by  the  permission  of  the  husband,  and  as  a  reward 
for  services  which  she  could  otherwise  be  rendering  in  his 
family.     They  also  would  be  his,  not  hers. 

Early  texts ai  to       §  ^^^'  '^^^^  texts  in  regard  to  atridhanum  aooord  with  the 
gtridhanum*        above  views.     The  principal  definition  is  that  contained  in 

Manu,  "  What  was  given  before  the  nuptial  fire  {adhyagni), 
what  was  given  on  the  bridal  procession,  what  was  given  in 
token  of  love  {dattam  prUi-lcamiani),  and  what  was  reoeived 
from  a  brother,  a  mother,  or  a  father^  are  considered  as  the 
six-fold  (separate)  property  of  a  (married)  woman'' (i).  The 
words  "a  brother,  a  mother,  or  a  father,*' appear  to  be  given 
only  by  way  of  illustration,  for  he  says  in  the  next  vsrsSi 
"  What  she  received  after  marriage  (anvadheyam)  from  the 
family  of  her  husband,  and  what  her  affectionate  lord  may 
have  given  her,  shall  be  inherited, even  if  she  die  in  his  life- 
time, by  his  children"  (!).     Vishnu  and  Yajnavalkya  give 


(h)  Maine,  Early  lustit.,  821;  Mayr,  168;  anU,  S  77. 

{%)  Mayr,  169. 

\k)  Mana,  is.  §  104.  Narada  ffivoa  the  tame  definitioiijziii.  §  8),  eubetiiolias 
for  **  a  tokeu  of  love,"  '*  her  haaband'i  donation."  The  Dm  Blufa,  (|v.  1, 
{  7^  observea  that  thia  doei  not  inolade  the  heritage  of  her  husnuid.  8m  m  Io 
«(nd/iafiumgeiiemlly,  Mitakihara,  ii.  11  ;  V.  May.,iv.lO|  Smriti OhAadiOBi ii.  | 
Daya  Bhaga,  iv.  1 ;  D.  K.  8.  ii.  2 :  Viramitrodaya j  W.  Ie  B.  406|  MBdhaHiA, 
§  60 ;  Varadrajah,  46  ;  Vivada  ChiuUmani,  260.  The  term  **  gitea  befort  M 
nuptial  fire,"  includea  all  gifts  during  the  contiuoanoa  of  int  mairisst 
monies.    Bistoo  v.  Badha  Soonder,  10  8uth.  116. 

(0  16.  §  196. 
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a  similar  enatneraiion,  but  both  add,  thai  wbich  a  woman 
receives  when  her  husband  takes  another  wife.  Viihnu 
substitutes  the  term  sulka  or  fee  for  the  ''gi(t  in  token  of 
love/'  and  Yajnavalkya  terminates  his  list  with  the  myste- 
rious adyam,  or  &o,,  which  Vijnanesvara  expands  into,  "  And 
also  property  which  she  may  have  acquired  by  inheritancei 
purchase,  partition,  seizure,  and  findiug*'  (m). 

§566.  It  will  be  observed  that  these  varions  classes  of  KMMiklsof 
property  have  all  these  qualities  in  common,  that  they  belong 
to  a  married  woman,  that  they  are  given  to  her  in  her  capa- 
city of  bride  or  wife,  and  that,  except  perhaps  in  the  case  of 
purely  bridal  gifts,  they  are  given  by  her  husband,  or  by 
her  relations,  or  by  his  relations.  Jimuta  Vahatia  expressly 
limits  gifts  presented  in  the  bridal  procession,  to  such  as  are 
received  from  the  family  of  either  her  father  or  mother.  In 
this  Jagannatha  differs  from  him,  being  of  opinion  thai  gifts 
received  from  any  one  would  come  within  the  definition, 
and  fBkfutwah  to  the  same  effect  is  recorded  by  Mr.  W. 
MacNaghten  (n).  It  is  probable  that  in  early  times  strangers 
to  the  family  did  not  take  part  in  family  ceremonies.  The 
aulka  or  fee  is  variously  described,  as  being  a  special  present  Swikm. 
to  the  bride  to  induce  her  to  go  cheerfully  to  the  mansion  of 
her  lord  (o),  or  as  the  gratuity  for  the  receipt  of  which  a  girl 
is  given  in  marriage  (/>).  Varadrajah  puts  the  latter  Tiew 
even  more  coarsely,  when  he  describes  it  as,  "  What  is  given 
to  the  possessors  of  a  maiden  by  way  of  price  for  the  sale 
of  a  maiden''  (q).  In  the  Viramitrodaya  it  is  stated  to  be, 
"  the  value  of  household  utensils  and  the  like  which  is  taken 
(by  the  parents)  from  the  bridegroom,  and  the  rest,  in  the 
shape  of  ornaments  for  the  girl "  (r).  These  varions  mean- 
ings probably  mark  the  different  steps,  by  which  that  which 
was  originally  received  by  the  parents  for  the  sale  of  their 
daughter,   was  converted   into  a  dowry  for  herself  (#).     A 


(ni)  Viahna.  ztu.  §  18  ;  TftjnaTalkya,  U.  f  143,  144  i  MiUkshaim.  VL  11.  1 1. 
8o«  aUo  KAtyayaoa,  MiUkihara,  u.  11.  |  6  |  I>«vai»,  Daym  Bhas»»  iv*  1»  I  i^ 
6m  anU,  §  634.  '^     ^,     _ 

(n)  Daya  Hbaffa,  i?.  1,  S  <(;  3  Dig.  669;  t  W.  MmN.  ISX 

(0)  Vyan.  3  Dig.  670 ;  Daya  Bbaga,  i?.  3,  §  21. 

(p)  MiUkflhara,  ii.  11,§6. 

(7)  Vtrailrajah.  48. 

(r)  W.  A  B.  600.  (»)  M^yr,  170;  anU,  |  77. 
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Maiden't 
property. 


Yautaka, 
Ayautaka. 


Saudayika, 


still  later  signification  was  given  to  the  word^  when  it  was 
taken  to  denote  special  presents  given  by  the  husband  to  the 
wife  for  the  discharge  of  extra  household  duties  (i),  or  otoq 
presents  given  to  her  by  strangers  for  the  exercise  of  her 
influeuce  with  her  husband  or  her  family  (u). 

Of  course  an  unmarried  woman  might  have  property,  either 
in  the  shape  of  ornaments  or  other  presents,  given  to  her 
by  her  affianced  bridegroom,  or  by  her  own  family,  or  pro- 
perty which  she  had  inherited  from  others  than  males.  The 
former  class  of  property  is  expressly  recognised  as  siri' 
dhanum,  and  goes  in  a  peculiar  course  of  descent  (o).  And 
in  Bengal,  property  devised  by  a  father  to  his  danghter 
before  her  marringehas  been  held  to  be  her  atridhanum,  and 
descendible  as  such  (to).  Her  property  inherited  will  be 
treated  of  hereafter  (§  581). 

§  567.  Before  quitting  this  branch  of  the  subject  it  is 
necessary  to  explain  two  terms  which  are  frequently  osed 
in  regard  to  atridhanum  ;  that  is,  Saudayika  and  Yautaka^ 
with  its  negative  Ayautaka,  Yautaha  refers  exclusively  to 
gifts  received  at  the  time  of  the  marriage  {»),  Ayautakaol 
course  is  that  which  does  not  come  within  the  term  yauidkam 
Saudayika  is  translated  as  *'  the  gift  of  affectionate  kindred." 
The  author  of  the  Smriti  Ghandrika  limits  it  to  wealth 
''  received  by  a  woman  from  her  own  parents  or  persons 
connected  with  them  in  the  house  of  either  her  father  or  her 
husband,  from  the  time  of  her  betrothment  to  the  comple- 
tion of  the  ceremony  to  be  performed  on  the  occasion  of  her 
entering  her  lord's  house''  {y).  But  the  same  texts  of 
Katyayana  and  Vyasa,  upon  which  he  places  this  interpre- 
tation, are  explained  by  others  as  including  gifts  received  by 
her  from  her  husband,  and  from  others  after  her  marriage  (s). 
The  modern  futwahs  and  decisions  take  the  same  view. 
Provided  the  gift  is  made  by  the  husband,  or  by  a  relation 


(0  KatyAvana,  8  Dig.  668. 
(u)  Duya  llbaga,  iv.  8,  §  20. 
(v)  Mitakihara,  it.  11,  §  SO;  V.  May.,  iv.  10.  {  88. 

(to)  Judoonath  v.  BwiSMttt  Ooomar,  11  B.  L.  It.  28S  x  8.  0. 10  Bath.  SM. 
(»)  Daya  Bhaga.  iv.  2.  $  18—16 ;  Sinriti  ObandriU,  ii.  S,  i  IS. 
(y)  Smriti  OLandrika,  ix.  2,  §  7. 

(•)  Viramitrodaya.  W.  &  B.  4(19 ;  Madhftviya,  §  50.  p.  4S  |  VandnjOi, 
Daya  Bhaga.  iv.  1.  §  21. 
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either  of  the  \tonmu  or  of  Iter  liiisband,  it  seems  to  be 
iinnmterial  whether  it  is  iTinde  before  mnrriftge,  at  marriage, 
or  after  iimrringe ;  it  is  equally  her  $audayika{a),  AH  Smudafikm. 
savings  made  by  a  woman  from  her  stridhanntn,  and  all  pnr- 
clmses  made  with  it,  of  course,  follow  the  character  of  the 
fund  from  which  they  proceeded  {h).  And  her  arrears  of 
maintenance  have  also  been  held  to  be  her  »tridhanum, 
under  a  text  uf  Devala,  which  speaks  of  her  snbsistence, 
i  €.,  what  roraaius  of  that  which  is  given  for  her  food  and 
raiment — as  being  her  separate  property  (c).  Whether 
such  arrears  are  also  ttandayika  is  a  different  question.  The 
importance  of  the  distinction  arises,  when  her  power  of 
disposition  over  any  particular  property,  and  her  independ- 
ence of  marital  control,  come  under  consideration. 

^  568.  The  Mitakshara,  in  treating  of  woman's  property,  H«rpow«rof 
expressly  includes  under  that  term  all  property  lawfully  '•P^*'"^* 
obtained  by  a  woman,  in  its  most  general  sense,  and  lays 
down  no  rules  whatever  as  to  her  power  of  disposal  of  it  (d). 
No  inference  of  course  can  be  drawn  that  she  has  the  same 
power  over  all  the  species  there  enumerated.  This  is  ft 
point  which  Vijnanesvara  has  nowhere  discussed.  The 
question  is  minutely  examined  in  the  Smriti  Chandrika, 
and  in  the  Viramitrodaya,  where  distinctions  are  drawn  as  to 
a  woman's  power  of  alienating  different  sorts  of  property. 
Jimuta  Vahana,  however,  follows  Kaiyayana  in  limiting  the 
term  siridhanum,  as  used  by  him,  to  that  property  **  which 
she  has  power  to  give,  sell,  or  use  independently  of  her 
husband's  control''  {e).  But  it  is  evident  that  a  woman  may 
have  absohito  power  over  her  property,  as  regards  all  other 
persons  but  her  husband,  and  yet  be  fettered  in  her  disposal 
of  it  by   him.     Iler   property,  therefore   (taking  it  in  its 


(a)  Oomien  t.  Mt.  A'ifH<m munn«f,  0  8.  D.  77  (00) ;  Dootfa  ▼.  Mi,  T^fOO,  S 
Snth.  Mis,  51;  Oanfjndaraiya  w.  Paramsitmramma,  S  mmL  H.  O.  Ill  | 
Jeeurnn  t.  Alt.  Sonn,  1  N.  W.  P.  SS  |  KaMh§0  w.  G<mr  Kith&rg,  10  Soib.  iSOf 
Radha  t  Binefhur,  6  N.  W  .  P.  «79  |  Hurrymohun  ▼.  3h<m^tun^  I  OftL  tTS  | 
Ramasami  v.  Viraiami^  8  Mad.  H.  O.  S7t. 

(6)  Luchmun  v  Knlli  Chum,  10  Bath.  SOS  (P.  0.) ;  V^nkaia  ▼.  Suriya,  1  tUA, 
281.     Rc6  liursi  w   Miii$oori§  Bank,  1  All.  703. 

(f )  \Hjti  Bhiigix.  if   1,  I  16 ;  Court  <^  Ward§  ▼.  Mokfwr,  10  Both.  70. 

\d)  MiUkiihara,  ii.  11,  f  t,  8. 

(t)  Dayii  Bhaga,  iv.  1,  §  18.  19 ;  D.  K.  8.  U.  t,  f  14. 
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wideBii  sense),  falls  under  three  heads:  1«^|  Property  over 
which  she  has  absolaie  control,  2nd,  Property  as  to  whioh 
her  control  is  limited  by  her  husband,  but  by  him  only ; 
Srd,  Property  which  she  can  only  deal  with  at  all  for  limited 
purposes, 
over  bar  Muda-       §  569.  FiusT.     Saudayika  of  all  sorts,  whether  moTable 

or  immovable,  which  has  been  given  by  relations  other  than 

the  woman's  own  husband,  and  saudayika  of  a  inoyable 

character  which  has  been  given  by  him,  are  absolutely  at  a 

Propertv  over     woman's  owu  disposal.     She  may  spend,  sell,  devise,  or 

absolute  control,  gi^^  it  away  at   her  own  pleasure  (/).      The  same   role 

applies  to  laud  which  a  woman  has  purchased  by  means  of 
such  saudayika  as  was  absolutely  at  her  own  disposal  (^). 
Her  husband  can  neither  control  her  in  her  dealiu|^  with 
it,  nor  use  it  himself.  But  he  may  take  it  in  oaae  of  extreme 
distress,  as  iu  a  famine,  or  for  some  indispensable  duly,  or 
during  illness,  or  while  a  creditor  keeps  him  in  prison. 
Even  then  he  would  appear  to  be  under  at  least  a  moral 
obligation  to  restore  the  value  of  the  property  when  able  to 
do  so.  What  he  has  taken  without  necessity  he  is  bound 
to  repay  with  interest  (h).  But  this  right  is  purely  a  per- 
sonal one  in  the  husband.  If  he  does  not  choose  to  avail 
himself  of  it,  his  creditors  cannot  (t). 

Jagannatha  states  that  property  which  a  woman  has 
inherited  from  a  woman  is  also  absolutely  at  her  disposal  (k). 
As  she  can  only  inherit  from  a  relation,  this  seems  to  be 
sound  in  principle.     But  I  am  not  aware  of  the  rule  being 


(/)  Daya  Bbaga,  iv.  1.  §  21-23  ;  D.  K.  8.  ii.  2,  §  26,  81,  S2 ;  V.  lUj,  iv.  IS, 
§  8,  9  :  Smriti  Obandiika,  iz.  2,  §  1—12;  Luchmun  t.  KaUi  Ohum.  19  Satk! 
2U2 ;  kuUammal  v.  Kuppu,  1  Mad.  11.  0.  85  j  2  W.  HmN.  216  i  WnlMumm 
▼.  Bylee,  2  Bor.  440  [481];  Venkata  ▼.  Suriya,  2  Mad.  838  (P.  O.) 

(g)  Venkata  v.  Suriya,  2  Mad.  333.  Wbora  a  married  woman  witli  ilridte. 
nuv^  contraota  ibe  will  be  auumed  to  have  intended  to  aaliafy  bw  liabQifcf  «■! 
of  ber  separate  property.  Oovindji  v.  Lakmida»j  4  Bom.  31S|  Nmnlmm  v. 
Nanka.  6  Bom.  478.  it  ahe  i«  unmarried  at  tbe  time  of  bcHr  oon timet.  Am  wttL 
be  liable  peraonally,  and  not  merely  to  the  extent  of  ber  tMdhmmwm^  far 
payment  of  ber  debt,  even  tbongb  sbe  marries  before  it  ia  enforced.  Naktiaimad 
T.  Bai  Shiva,  G  Bom.  470. 

(h)  MiUkflbara.  ii.  11,  §,  81,82  ;  SmriU  Cbandrika,  U.  2.  §  18— a2|  SUdUviss. 
§  61 ;  V.  May.,  iv.  10,  §  10 ;  Daya  Bbaga,  if.  1,  f  24  j  D.  K.  8.  U.  S,  |  SS. 

(i)  Viramitrodaya.  p.  225,  §6 ;  1  Stm.  U.  L.  §7  ;  8  Strm.  H.  L.  18 1  Tu 
f .  Gunaji,  8  Bom.  II.  0.  (A.  C.  J.)  120 ;  Radha  ?.  Bu$shur,  8  N.  W.  P.  W. 
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positively  bo  laid  down  elsewhere.  It  is  decided  that  where 
property  given  by  any  person  to  a  woman  would  be  her 
stridhanum,  it  will  equally  be  such  if  devised  (I).  There 
seems  no  reason  why  the  same  rule  should  not  be  applied 
to  property  inherited.  It  has,  however,  been  stated  in 
Bengal  that  a  woman  who  inherits  from  a  woman  only 
takes  a  qualiGed  estate,  which  descends  on  the  death  of  the 
taker  to  the  heirs  of  the  woman  from  whom  she  took,  not 
to  her  own  heirs  (m).  No  question  as  to  the  power  of 
alienation  arose  in  the  case  in  which  this  dictum  occurs, 
and  of  course  an  absolute  power  of  disposal  might  well 
co-exist  with  a  special  line  of  descent. 

§  570.  Srcondlt.     Vevala  mentions  a  woman's  gains  as  FropOTijraV{toi 
part  of   the  separato  property,  over  which  she  has  ezcln-  oonirol. 
sive  control,  and  which  her  husband  cannot  use  except  in 
time  of  distress.     But  it  is  probable  that  he  employs  the 
word  in  the  sense  of  gifts  (n).     Katyayana  lays  down  that  InoUMrrttpMU 
"  the  wealth  which  is  earned  by  mechanical  arts,  or  which  '      *    ^ 
is  received  through  affection  from  any  other  (but  the  kin- 
dred), is  always  subject  to  the  husband's  control.''     And 
Jitnuta   Vahana  adds  that  he  has  a  right  to  take  it,  even 
though  no  distross  exist  (o).      So,  the  Smriti  Chandrika 
states  that  ''  women  possess  independent  power  only  over 
$auday%ka,  and  their  husband's  donation,  except  immovables, 
and  that  their  power  is  not  independent  over  other  sorts  of 
property,  although  they  may  be  stridhanum*'  (p).     But  her 
authority  over  such  property  is  only  subject  to  her  husband's 
control.     He  may  take  it,  but  nobody  else  can.     Therefore,  if 
she  dies  before  her  husband,  the  property  remains  in  his  pos- 
session, and  passes  to  his  heirs.     But  if  he  dies  before  her, 
she  becomes  absolute  owner  of  the  property,  and  at  her  death 


(I)  Rnmdolal     ▼.   Joymoney,   2   U.    Dtf.   f«6 ;    p€r  curiam,  Judoonatk    ▼. 
Butsunt  Coonxar,  11  B.  L.  R-  206  ;  R.  C.  10  SaOi.  964. 
[m)  Piankisten  t.  Nnynnmcnfyt  6  Cal.  2SS. 

Btce  A  different  renderiof  of  the  mom  Utt  ai  S 

rteeived  by  *  wommti 
ntpl«iiit  gAiot  M  "  wbai  it 
ly  porfon  who  maket  the  pretent  for  toe  porpoM  of  pltMiag  * 
goddf»M." 

(o)  D%7ii  Bhagti,  U.  1.  §  19.  20 1  D.  K.  8.  il.  t.  f  2S,  28, 19 1  Y.  Mfty.,  if.  10, 
§  7  ;  Ramdnlnl  r.  Joymoneyt  U  M.  Dig.  85. 
(  p)  Smriti  Chaoariks,  ii.  2,  §  12. 

80 


im)  Piankiasen  t.  Noynntnoney,  o  Cm.  222. 

(n)  Dfi5a  Bhagft,  it.  1.  I  15.     See  a  different  renderiog 
Dig.  577.  where  the  word  ^*  gaina"  ia  Iraoalat^d  **  wealth 
(from  a  kioaman)."   The  Viramitrodaya.  (p.  296  f  7.)  expla 
received  from  any  poraon  who  makes  toe  preaent  for  toe  ] 
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it  passes  to  her  heirs,  not  to  those  of  her  hasband  (q).     And 
of  course  the  rule  would  be  the  same,  if  the  acquisitions  were 
made  by  a  widow  (r).     It  has  been  suggested  by  the  Madras 
High  Court,  upon  the  authority  of  a  remark  by   Mr.  Cole- 
brook,  that   even  as  regards  landed  property  uot  derived 
from  her  husband,  a  married  woman  would  be  incapable  of 
making   an  alienation   without  her   husband's  consent  («). 
There  is  also  a  text  of  Katyayana,  which  implies  that  the 
husband  has  a  control  over  his  own  donations  which  are  not 
of  an  immovable  character,  and  that  the  woman  for  the  first 
time  acquires  complete  power  of  disposal  after  his  death  (i). 
There  can  be  no  doubt  that  a  husband  would  always  be  able 
to  exercise  a  very  strong  pressure  upon  his  wife,  so  as  to 
restrain  her  from  giving  away  her  own  private  pi*operty,  jost 
as  an  Englisli  husband  would  do,  if  his  wife  proposed  to  sell 
her  diamonds.     But  the  texts  referred  to  seem  not  to  con- 
vey any  more  thau  a  moral  precept,  while  those  already  cited, 
which  assort  her  absolute  power,  are  express  and  unqualified. 

§  571.  Thirdly.  Immovable  property,  when  given  or 
devised  by  a  husband  to  his  wife,  is  never  at  her  disposal, 
even  after  his  death.  It  is  her  stridhanum  so  far  that  it 
passes  to  her  heirs,  not  to  his  heirs.  But  as  regards  her  power 
of  alienation,  she  appears  to  be  under  the  same  restrictions  as 
those  which  apply  to  property  which  she  has  inherited  from 
a  male  (u).  Of  course  it  is  different  if  the  gift  is  conpled 
with  an  express  power  of  alienation  (v). 

§  572.  The  succession  to  woman's  property  is  a  matter  of 
much  intricacy,  as  the  lines  of  succession  vary,  according  as 
the  woman  was  married  or  unmarried,  according  as  her  mar- 
riage was  in  an  approved  or  an  unapproved  form,  and  accord- 
ing to  the  mode  in  which  the  property  was  obtained.     There 


(q)  Per  Jagdunntlia,  3  Dig.  C28,  Madavarayya  w.  Tirtha  Sami,  1  Had.  SOT. 

(r)  2  W.  MacN.  239.  8eo  case  of  a  grant  made  by  OoTemmont  to  a  widow. 
Brij  fndar  v.  Jauki,  6  I.  A.  1  ;  S.  (J.  1  0.  L.  K.  318. 

(8)  Dantnluri  v.  Mallapudi,  2  Mad.  U.  C.  SOU. 

(0  Daya  Bhaga,  iv.  1,  §  8,  9  ;  Smiiti  Chandrika,  ix.  1,  §  14,  16,  iz.  8,  C  S,4. 
See  too  Narada,  cited  Daya  libaga,  iv.  1,  §  28  :  Viramitrodaya,  W.  ^  B.  Ml 

(u)  Soo  authorities  cited  ante,  §  SOU,  not©  {h) ;  Viramitrodaja,  p.  iM,  i ft;  t 
W.  MacN.  36 ;  Qangadaraiija  v.  Parameswavamma,  5  Mad.  H.  0.  Ill ;  KfiUtr- 
lasapa  v.  Chanvcruva,  10  Bom.  H.  U.  403 ;  Itudr  v.  Rup  Kuar,  I  All.  7M. 

(v)  Jeewun  v.  AIL  Sana,  1  N.  W.  V.  66;  Koonjbehari  t.  Pr^mcKmnd,  h  0^ 
684;  S.  G.  6  C.  L.  U.  C^. 
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Are  also  differences  between  the  doctrines  of  the  Benares  and 
the  Bengal  lawyers  on  this  head.  Little  is  to  be  fonnd  in 
the  Hindu  writers  in  regard  to  the  porperty  of  a  maiden. 
So  long  as  she  remained  in  her  father's  house,  tlie  only  pro- 
perty she  would  be  likely  to  possess  would  be  her  clothes 
and  her  ornaments.  If  already  betrothed,  she  might  also 
have  received  gifts  in  contemplation  of  marriage  from  her 
own  family,  or  from  the  bridegroom.  In  some  rare  cases 
she  might  also  have  inherited  property  from  a  female  rela- 
tion. The  only  text  upon  the  subject  is  one  which  is 
variously  ascribed  to  Baudhayana  and  to  Narada,  but  which 
cannot  bo  found  in  the  existing  works  of  either  writer.  "  Of 
an  unmarried  woman  deceased  the  brothers  of  the  whole 
blood  shall  take  the  inheritance ;  on  failure  of  them  it  shall 
go  to  the  mother,  or  if  she  be  not  living,  to  the  father"  (w). 
The  Mitakshara  explains  this  by  sajring,  "  The  uterine 
brothers  shall  have  the  ornaments  for  the  head  and  other 
gifts  which  may  have  been  presented  to  the  maiden  by  her 
maternal  grandfather,  or  other  relations,  as  well  as  the  pro- 
perty which  mny  have  been  regularly  inherited  by  her"  («)• 
The  latter  remark  clearly  applies  to  property  not  inherited 
from  a  male,  as  her  father  is  spoken  of  as  still  alive.  The 
result,  of  courso,  is  that  her  property  is  kept  in  her  own 
family.  In  default  of  parents 'the^ property  goes  to  their 
nearest  relations  (y).  All  presents  which  may  have  been 
received  from  the  bridegroom  are  to  be  returned  to  him, 
after  deducting  the  expenses  already  incurred  on  both 
sides  (z). 

§  573.  Property  possessed  by  a  married  woman  would  go  Propcrijof » 
in  different  lines  of  succession  according  to  its  nature  and 
origin.  Her  bridal  gifts,  being  articles  of  specially  feminine 
ornament  or  use,  would  naturally  pass  to  her  own  daughters. 
And  as  any  of  her  daughters  who  had  married  would  pro- 
bably  have  received  a  suitable  provision  when  they  left  their 


(w)  Daya  Bhafa,  it.  8.  §  7 ;  D.  K.  8.  ii.  1.  1 1. 

(r)  MtUkahara,  ti.  U,  §  80  ;  BmriU  Cluuidrika,  ii.  8,  §  S6  s  MadhtTiytt,  |  80 1 


V.  May.,  \w.  10,  }  84. 
(V)  ViramitrodaTa,  W.  A  B.  688. 


(I)  Ynjoafalkya;  ii  §  146  ;  MitokthAr^  ii.  U.  I  89.  80 1  SmriU  ObMdrfln,  ix. 
3,  {  3^  ;  V   M<iy  ,  it.  10,  §  33  ;  D.  K.  8.  U.  1,  |  i  |  iUjTi  178. 
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father's  home,  where  there  were  daughters  both  married  and 
unmarried^  the  latter  would  be  the  preferable   beirs.     So 
among  the  married^  those  who  were   most  in  need  would 
have  the  preference  (a).     Her  dowry  (Sulka)  had  in  early 
times  belonged  to  her  parents^  and  not  to  herself.   It  would 
return  to  her  father's  family^  instead  of  passing  into  the 
family  of  her  husband  (§  77).     When  that  separation  of 
interest  between   herself  and   her   husband  arose^   which 
admitted  of  her  acquiring  independent  property  after  her 
marriage^  the  property  so  acquired  might  be  of  a  more 
general  and  important  character  than  that  obtained  at  her 
bridal.     No  reason  would  exist  for  making  it  pass  excla- 
sively  to  daughters^  and  sons  would  be  allowed  to  share  as 
well  as  daughters  (b).     Hence  a  separate  line  of  succession 
would  arise  for  what  are  called  '^  gifts  subsequent^''  and  the 
husband's  donation. 
Devolution  of  §  574.  FiBST.  The  earliest  rule  as  to  the  devolution  of  the 

Sulka  is  t*o  be  found  in  a  text  of  Oatttama,  which  has  been 
variously  translated.  Messrs.  West  and  Biihler  render  it^ 
'^  The  sister's  fee  belongs  to  her  uterine  brothers^  if  her 
mother  be  dead.  Some  say  (that  it  belongs  to  them  even) 
whilst  the  mother  lives"  (c).  This  text  in  the  Daya  Bhaga 
is  translated^  ^'  The  sister's  fee  belongs  to  the  uterine 
brothers;  after  them  it  goes  to  the  mother^  and  next  to 
the  father.  Some  say  before  her."  This  Jimuta  Vahana 
explains  by  saying  that  according  to  some  the  father  takes 
before  the  mother^  and  both  after  the  uterine  brothers  (d). 
Tlie  explanation  of  Balainhhatta,  which  Dr.  Mayr  prefers^ 
is;  that  the  word  mother  in  this  verse  refers  to  the  same 
person  who  is  spoken  of  in  the  preceding  verse  of  Gautama, 
where  her  other  property  is  said  to  go  to  her  daughters; 
that  is  to  say^  that  it  refers  to  the  woman  who  has  received 
the  Sulka,  not  to  the  mother  of  that  woman.  Accordingly 
Dr.  Lfayr  translates  it^  '^  After  the  death  of  the  mother^  her 
fee  passes  to  her  utorino  brothers ;  some  think  that  the 
sister's  fee  belongs  to  them  even  during  her  life."  If  this 
traushition  is  correct^  it  would  mark  two  stages  of  law  in 

(a)  Muyr,  173.  (c)  Gautuma,  xxviii.  §  22,  28. 

(6)  Mayr,  174.  {d)  Daya  Uhugii,  iv.  3,  §  27,  88. 
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regard  to  the  Sulka.    First  when  it  was  considered  to  be  D^rolntioa  U 

the  property  o{  the  bride's  father,  as  tlie  price  paid  to  him 

for  her,  and  accordingly  passed  to  his  sons,  even  daring  her 

life.     Secondly,  when  it  became  the  property  of  the  girl  at 

once,  as  her  dowry,  but  on  her  death  passed  in  the  same 

manner  as  it  had  formerly  done  to  her  father's  heirs  (e). 

Uowever  this  may  have  been  in  early  times,  it  is  quite  clear 

that  the  writers  of  the  Benares  school  treat  the  Sulka  as  an  Bmatm. 

exception  to  the  rule  that  a  woman's  property  goes  to  her 

daughters,  and  make  it  pass  at  once  to  the  brothers,  and  in 

default  of  them  to  the  mother  (/).     Tajnavalkya,  however, 

classes  the  Sulka  with  gifts   from  her  kindred,  and  gifts 

subsequent,  which  only  go  to  the  brothers  if  the  sister  has 

died   without  issue.     Accordingly  the  Bengal   authorities  Bragil. 

treat   the   text  of   Oantama,  not  as  an  exception   to  the 

general    rule,  but  only  as  explaining  bow  this   species  of 

property  devolves  in  the  absence  of  nearer  heirs  {g).     Its 

succession,  as  understood  by  them,  will  be  treated  under  the 

third  head  (§  579). 

§  575.  SicoNDLT.  Yautaka,  or  property  given  at  the  I>«vol«tiOTiof 
nuptials,  always  passes  first  to  the  woman's  daughters  or 
other  issue,  if  she  has  any.  Little  is  to  be  found  on  the  sub* 
jeet  in  the  early  writers.  Baudhayana  says,  ''  The  dangh- 
ters  shall  inherit  (of)  the  mother's  ornaments  as  many  as  (are 
worn)  according  to  the  custom  of  the  cast"  (h),  Vad%$hta 
says,  "  Let  the  daughters  share  the  nuptial  gifts  of  their 
mother*'  (i).  Tlie  word  here  used  for  nuptial  gifts, ' parin- 
ayijnm/  is  the  saino  which  is  used  by  Mann  (ix.  §  11), 
where  he  says  that  a  wife  should  be  engaged  in  the  superin- 
tendence of  household  utensils  {k).  It  apparently  refers  to 
articles  of  domestic  use  given  to  a  girl  on  her  marriage, 
like  the  clocks,  teapots,  and  table  ornaments  which  an  £ng-   Ymmiakm. 


(/)  Miulcthani,  ii.  11,  §  U;  SmrtU  ChandriH,  iz  8,  f  SS;  VinuiiIirod«7», 
W.  A  B.  525;  vUmda  GbintAmaui,  2/0;  V.  May.,  if.  10,  f  S^t  lUdhatijls 
S  50.  p.  45  1  Varadr^jah.  48.  ^    «.    «      •.   -. 

(pi  Yajnaralkya.  ii.  J  145;  Daya  Bhaira.  It.  «.  C  lO-SO:  D.  K.  &,  H.  S. 
S  15—18;  Jtuioonath  v.  Bussunt  CoonuMr,  11  B.  L.  B.,  MS,  S07t  B.  0.  19 
Buth.  26-i. 

(h)  Baudhayana,  ii   2.  §  27  _      .    ^ .  .  . 

(O  Vatishta,  xfii.  §  34.  (I)  Mayr.  166;  Vintda  ObinlMMMil,  168. 
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lisk  brido  receives  to  adorii  her  new  home.      80^  among  the 
Kandhs^  the  personal  ornaments  and  household  furniture 
go  to  the  daughters  and  not  to  the  sons  (2).     Oautama  adds 
a  further  distinction,  '^  A  woman's  separate  property  {stri' 
dhanum)  belongs  (in  the  first  instance)  to  her  unmarried 
daughters  (and  on  failure  of  them)  to  those  daughters  who 
are  poor''  (in).     None  of  these  authors  suggest  different  lines 
of  descent  for  the  property  referred  to.     This,  for  the  first 
time,  appears  in  Mami,     He  says,  "  Property  given  to  the 
mother   on   her   marriage    (yantaka)   is   inherited   by    her 
(unmarried)    daughter"  (7^).     In  a  later   passage  he  says 
generally,  "  On  the  death  of  the  mother  let  all  the  uterine 
brothers  and  the  uterine  sisters  (if  unmarried)  equally  divide 
the  maternal  estate."     This  necessarily  refers  to   property 
different  from   the  yautaka  which  had   been  stated  to  go 
exclusively  to  the  daughters.     Then,  after  describing  the 
sixfold  property  of  a  woman  (§  565),  he  goes  on,  "  What 
she  received  after  marriage  (anvadeya)   from  the  family  of 
her  husband,  and  what  her  affectionate  lord  may  have  given 
her,   shall  be   inherited,   even  if  she  die  in  his  lifetime,  by 
her  cbildren"  (0).     This  seems  to  be  the  origin  of  the  differ- 
ent lines  of  succession,  which  are  here  treated  of  under  the 
second  and  third  heads. 
Rule  of  desceut.       §  576.  The  authors  of  the  Smriti  Chandrika  and  the  Yira- 

mitrodaya  appear  to  take  the  first  text  of  Manu  literally, 
as  allowing  none  of  a  woman's  issue  except  her  unmarried 
daughters  to  take  her  yaxdalca.  In  default  of  such  daughters, 
they  make  it  pass  at  once  to  the  husband,  or  to  the  parents, 
according  as  the  marriage  was  of  an  approved  or  an  unap- 
proved form  (2>).  But  this  narrow  interpretation  is  not  fol- 
lowed by  either  the  Benares  or  the  Bengal  school.  The  rale 
of  descent  laid  down  by  Yajnavalhya  is  as  follows  :  "  The 
stridhanum  oi  a  wifo  dying  without  issue,  who  has  been 
married  in  one  of  the  four  forms  of  marriage  designated 
Brahma,  <^'c.,  (§  75),  belongs  to  the  husband;  if  she  have 


(2)  2  Huut43r'is  Orisaa,  79.  (m)  Gautama,  xxviii.  §  81. 

(n)  Mauu,  ix.  §  131  ;  D.\ya  Bhaga,  iv.  2,  §  13. 
(o)  Manu,  ix.  §  192,  195  ;  Mayr,  174. 


layr,  i 
.§12, 


( p)  Bmiiti  Cbandrika,  ix.  3,  §  12,  15  ;  Viramitrodaya.  W.  A  B.  516. 
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isfltio,  tlion  tlio  slHdhannm  goes  to  her  danghters ;  shonld 
she  have  been  married  in  another  form,  then  her  siridhanutn  Detoenlof 
goes  to  her  parents''  {q) .  This  rather  vague  rule  is  expanded  B«ni«t  kw. 
by  tho  Mitakshara.  ''Hence,  if  the  mother  be  dead, 
danghters  take  her  property  in  the  first  instance  ;  and  here> 
in  tho  case  of  competition  between  mnrried  and  maiden 
danghters,  the  unmarried  take  the  succession  ;  but  on  failure 
of  them,  the  married  daughters  ;  and  here  again,  in  the  case 
of  competition  between  such  as  are  provided  and  those  who 
are  unendowed,  the  unendowed  take  the  succession  first ; 
but,  on  faihire  of  them,  those  who  are  endowed"  (r).  Next 
to  danghters  come  granddaughters,  and  tfien  sons  of 
daughten^,  sons,  and  grandsons,  those  iu  the  second  gener- 
ation always  taking  j)/?r  stirpes  {s).  Step-children  are  not 
recognized  by  the  Mitakshara  as  entitle^l,  except  in  the 
single  case,  which  has  now  become  impossible,  where  the 
woman  who  has  loft  the  proj>erty  was  a  wife  of  an  inferior 
clas5«,  while  the  children  who  claim  it  are  by  a  wife  of  a 
higher  class  (t).  I'lio  Smriti  Chandrika,  however,  allows 
the  step-childron  to  come  in  if  there  are  no  other  heirs,  such 
as  progeny,  husband  or  the  like  (»f).  In  default  of  all  these, 
if  the  marriBgo  was  in  an  npprovod  form,  the  property  passes 
to  tho  iinsbnnd,  and  after  him,  according  to  VijnanetfHira, 
to  his  nearest  snpindas.  According  to  the  Mayukhs,  to 
those  relations  wlio  are  nearest  to  him  through  her  in  his 
own  family.  If  the  marriage  was  in  au  unapproved  form  it 
passes  to  her  parents,  the  mother  taking  before  the  father(t;). 
Vijnanesvnrn  traces  the  line  of  descent  no  further.  Bat 
other  writers  of  the  same  school  cite  a  text  of  Vrihaspaii, 
in  accordance  with  which  the  succession  next  passes  to  the 
son  of  the  mother's  sister,  of  the  maternal  and  paternal 


(q)  Tajnnralkya,  ii.  §  145. 

(r)  MiUktban,  ii.  11,  §  18;  V.  May.,  ir.  10,  §  17,  18. 

M  MitAkthnnt,  ii.  11,  §0,  12,  15— lO^Si;  V.  May.,  ir  10,  f  fO— IS.  8oM 
wbolJT  etclndo  ffmodfona  whoM  father  !•  dead.  Raghunundmna  v.  OepmnaiKt 
9  W.  MacN.  121;  post.  §581. 

(0  MiUktbam,  li.  11,  §  22 ;  V.  Majr ,  i^.  10.  f  10.  The  UH  of  Maao,  M 
which  thii  nile  it  ba«cd,  it  <*ipUine<l  differently  in  Bengm).     Post,  f  (SO. 

(u)  Smriti  Ohandnkii,  iz.  8,  §  88. 

(t)  MitAktham,  ii.  11,  §  U  ;  V.  Mny.,  ir  f  tt.  Aoeordioff  to  tbo  Smriti 
CbnodrikA,  property  firen  to  a  woman  at  the  time  of  a  dkapprofd  OMtfriftf* 
rerertt  to  the  Jonort ;  ix.  3,  §  81,  82. 
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uncle's  wife^  of  the  father's  sister^  of  the  mother-in-law,  and 
of  an  elder  brother's  wife^  each  in  their  order  (w). 

Extended  to  Precisely  the  above  order  is  laid  down  by  the  Smriti 

er  cases.        Chandrika  and  the  Yiramitrodaya  in  respect  of  all   the 

mother's  property,  which  is  not  yautaka,  or  received  after 

marriage  or  from  the  husband;  that  is,  which  does  not 

come  under  the  two  texts  of  Manu  already  cited  («). 

Bengal  law.  §  577.  The  order  of  succession  to  Yatitaha,  according  to 

the  Bengal  authorities,  is  similar,  but  not  exactly  the  same. 
*'  It  goes  first  to  the  unaffiauced  daughters ;  if  there  be 
none  such,  it  devolves  ou  those  who  are  betrothed.  In  their 
default  it  passes  to  the  married  daughters"  (y),  Jimuta 
Vahana  does  not  notice  barren  or  widowed  daughterSj  but  the 
Daya-krahma-sangraha  states  that  they  succeed  in  default 
of  married  daughters  who  have,  or  who  are  likely  to  havi^ 
male  issue.  Srikrishna  also  says  that  these  daughters  take 
one  after  the  other,  as  distinct  classes,  and  not  merely  in 
default  of  each  other.     For  instance,  that  on  the  death  of  a 

Bengal  law  aa  to  daughter  who  had  taken  as  affianced  or  married,  bat  who  has 

died  without  a  son,  the  estate  will  pass  to  the  next  daughter 
who  is  capable  of  taking,  and  not  to  the  husband  of  the  one 
who  had  already  succeeded.  *'  For  the  right  of  the  husband 
is  relative  to  the  '  woman's  separate  property/  and  wealth 
.which  has  in  this  way  passed  from  one  to  another  can  no 
longer  be  considered  as  the  '  woman's  separate  property*  (s)." 
The  Bengal  writers  also  differ  from  those  of  the  Benares 
school  in  excluding  grand  daughters  altogether,  and  bring- 
ing in  the  son  before  the  daughter's  son,  and  the  grandson 
and  great-grandson  in  the  male  lino  next  after  the  daughter's 
son  (a).  They  also  differ  in  introducing  stepsons,  as  &r  as 
the  gi-eat-graudchildren,  next  after  the  great-grandsons  of 
the  woman  herself.     This  appears  to  be  upon  the  authority 


(w)  v.  May.,  iv.  10,  i  80 ;  Smriti  Chandrika,  ix.  8.  §  M,  S7 ;  YicBmitroaAf*, 
W.  A  B.  620.  lo  Mitbila,  but  not  elsewhere,  the  ton  of  »  woomn'a  half  ligttf 
u  her  heir.     Sreenarain  v.  Bhya  Jha,  2  S.  D.  28  (29,  85.) 

(9)  Manu,  ix.  S  181.  195  ;  Smriti  Chandrika,  ix.  8.  §  16—80,  86-^11 1  Yin. 
mitrodaya,  W.  Stii.  311,  et  seq. 

(V)  Daya  Bhaga,  iv.  2,  §  18,  22,  28,  20. 

(«)  D.  K.  8.,  ii.  3,  §  6,  0.    See  vosi,  §  581. 

(a)  DaYa  Bhaga,  iv.  2.  §  17—21 ;  D.  K.  S.,  ii.  8,  §  S— 10.  Tbe  mb  ol  ik« 
daughter's  son  never  succeeds.    Daya  Bhaga,  ir.  8,  §  8i  s  D>  K.  B-,  iL  e,  {  8. 
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of  a  text  of  Manti,  which  declares  that  if  one  of  several  wives 
of  a  man  brings  forth  a  male  child^  they  are  all  by  means  of 

that  son  mothers  of  male  issue  (b).  In  default  of  all  these 
the  husband  or  the  parents  succeed^  according  to  the  form 
of  marriage.  But  the  husband's  sapindas  do  not  appear  to 
take  as  in  the  Mitakshara.  In  default  of  hira^  the  succes- 
sion passes  at  once  to  the  brother^  mother^  or  father  of  the 
deceased  woman  (c).  On  the  other  hand,  where  the  marriage 
is  of  a  disapproved  form,  the  inheritance  passes  to  the  mother, 
father^  and  brother^  each  in  default  of  the  other^  and  if  none 
of  them  exist,  then  to  the  husband  (d).  Last  of  all  come  in 
the  ulterior  heirs  under  the  text  of  VrihaspatL  But  they  do 
not  take  in  the  order  there  stated.  They  are  arranged  upon 
the  Bengal  principle  of  religious  benefits,  as  follows :  hus- 
band's younger  brother,  husband's  brother's  son,  sister's  son, 
son  of  liusband's  sister,  brother's  son,  daughter's  husband, 
father-in-law,  and  husband's  elder  brother.  In  default  of  all 
these,  sakulyaA,  learned  firahmans,  and  the  King(0). 

§  578.  'I'niRDLT.  The  succession  to  that  property  belong-  Devoluiionof 
ing  to  a  married  woman  which  is  neither  her  Sulka  nor  her  ^'^ 
Yautaka  is  a  matter  upon  which  there  is  much  variance. 
The  texts  of  Manu,  which  state  that  her  property  shall  be 
shared  equally  by  her  sons  and  daughters,  and  that  gifts 
received  by  her  after  marriage  from  her  husband  and  his 
family  shall  go  to  her  children  generally,  have  been  already 
cited  (§  575).  Other  writers  say  with  equal  distioctness, 
that  her  property  shall  be  shared  equally  by  sons  and  unmar- 
ried daughters  (/).  Vijnaneavara  only  recognises  one  line 
of  descent  for  the  whole  of  a  married  woman's  property,  MiUkahani. 
except  her  Sulka,  viz.,  that  already  given  for  her  Yautaka 
(§  576).  lie  explains  the  text  of  Manu,  not  as  meaning  that 
brothers  and  sisters  take  together,  but  that  the  sisters  take 
first  and  the  brothers  afterwards,  each  class  sharing  equally 
inter  sc ;  that  is,  ho  brings  it  in  as  an  illustration  of  Uio  rule 

{b)  D.«ya  RhfiiTi,  iv-  3,  §82;  D.  K.  8-  ii.  S,  §  11— IS. 

(r)  I)   K.  S.  ii.  8,  I  1 1—17  ;  liiitoo  t.  Itadha  Soonder,  10  Bath.  116. 

{d)  I).  K   S.  ii.  8,5  19-21. 

(r)  Dnya  Rlinfp.  ir.  3.  §  81,  85—87  ;  D-  K.  8.  ii.  S.  It  b  impottibl*  to  w— 
upoD  whitt  principio  the  linshiifuri  father  iind  elder  brother  cooi«  io  Imci. 

(/)  Dovnlt,  Dnya  Ijlinirs  iv.  2,  §  d ;  Bancha  Mid  lichiU,  8  D.  Diff.  599; 
Viiha'pati,  i6. 
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Benares  law. 


Bengal  law. 


previously  stated  as  to  tlio  succession  of  daughters  before 
sons>  and  not  as  an  exception  to  it.     And  the  same  view  is 
apparently  taken  by   the  Madhaviya  {g).     But  the   Smriii 
Chandrika^  Yiramitrodaya^  Yivada  Chiutamani,  Mayukha, 
and  Varadrajah  all  take  these  texts  literally^  as  prescribing  a 
different  course  of  descent  for  the  two  sorts  of  slridhanum 
there  specified^  viz,,  gifts  subsequent  to  maiTiage^  received 
either  from  the  woman's  own  family  or  the  family  of  her 
husband^  and  gifts  received  from  her  husband.     These  are 
shared  simultaneously  and  equally  by  the  woman's  sons  and 
daughters  being  unmarried.     Those  who  are  married^  and 
granddaughters^  only  receive  a  trifle  as  a  mark  of  respect, 
and  widows  are  wholly  excluded.     But  if  there  are  no  unmar- 
ried daughters^   married   daughters,   whose  husbands    are 
livings  are  also  allowed  by  Kaiyayana  to  share  with  their 
own  brothers  (h).     The  writers  of  the  Benares  school  do 
not  trace  the  line  of  descent  any  further,  nor  suggest  how 
the  property  is  to  go  in  default  of  the  heirs  above  named. 

§  579.  The  Bengal  writers  also  interpret  the  above  texts 
literally,  and  take  them  as  applying  to  all  property  except 
the  Yautaka,  and  that  given  by  the  father  of  the  woman  (t). 
The  order  of  succession  as  laid  down  by  them  is  as  follows : 
first,  son  and  maiden  daughter  take  together  (fc),  and  in 
default  of  either  the  other  takes  the  whole ;  on  failure  of  both, 
the  estate  passes  to  the  married  daughter  who  has,  or  who 
may  have  male  issue,  then  to  the  son's  son,  the  daughter's 
son,  and  the  son's  grandson  successively  ;  and  in  de^ult  of 
all  of  these,  to  the  male  issue  of  the  rival  wife,  and  lastly  to 
barren  and  widowed  daughters  (I),  The  further  descent 
depends  on  the  source  from  which  the  property  was  derived. 
If  it  comes  within  the  text  of  Yajnavalkya — 'Hhat  which 
has  been  given  to  her  by  her  kindred,  as  well  as  her  fee  or 
gratuity,  and  anything  bestowed  after  marriage,  her  kms- 


((/)  Mitakblmra,   ii.  11,  §  19—21.     Soe  Virauiitiodayn,  W.   <&  B.,  51S— 514; 
I^adhuviyu,  §  50,  p.  4tJ. 

(/i)  Binriti  C'hundrika,  ix.  3,    §  1— 11  ;  Viminitrodaya,  W.  A  B.  507— fi06  •  Y 
May.,  iv.  10,  §  15,  IG  ;  Varadrajah,  47  ;   Vivada  CLiutainaui,  266. 

(0  Daya  BhaRa,  iv.  2,  §  1—0. 

U)  The  word  niaidun  incauH  unhetiothed.     Oannovadhxia   v-   Sarhamanaaia 
2  B    L   R.  (A.  C.  J  )  111 :  S.  C.  10  Suth.  488.         '  ^        '^  a^r^mangaui, 

(I)  Daya  Bbaga,  iv.  2,  §  9—12 ;  D.  K.  S.  ii.  4,  §  I— 10. 
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men  tnko  if  sho  die  without  issue/' — then  the  .order  of  8ac« 

cession  is  first  to  tbo  whole  brothers ;  if  there  be  none,  to 

the  mother ;  if  she  be  dead,  to  the  father ;  and  on  failure  of 

nil  these  to  the  husband,  and  the  ulterior  heirs  as  already 

described  (m).    But  in  this  text  the  words,  ''  given  to  her  by  DetolnUoii  of 

her  kindred,"  signify  that  which  was  given  to  her  by  her  ^^^^^^^ 

parents  in  her  maiden  state,  and  the  word  ''fee,''  does  nofc 

include  ''a  gratuity   presented  to   damsels  at   marriages, 

called  Asnra,  and  the  rest  (n)."     If,  on  the  other  hand,  the 

property  being  Ayautnka  does  not  come  within  the  terms  of 

the  above  text,  then  it  devolves  in  exactly  the  same  manner 

as  the  YaiUaka  of  a  married  woman  who  has  left  no  issue  (o). 

§  580.  The  text  of  Manu  (ir.  §  198),  "The  wealth  of  a  ProMriy|ifM 
woman,  which  has  been  in  any  manner  given  to  her  by  her  *^  »•'•*"•'• 
father,  let  the  Brahmani  damsel  take;  or  let  it  belong  to 
her  ofFspring,"  is  explained  by  the  Mitakshara  as  authoris- 
ing stop-children  of  a  wife  of  superior  class  to  inherit  (p). 
The  Bengal  writers   treat  the  word  Brahmani  as  merely 
illustrative,  and  explain  the  text  as  establishing  an  excep- 
tion to  the  rule  laid  down  in  the  last  paragraph.  According 
to  them,  property  given  by  a  father  to  his  daughter  at  any 
time  is  never  shared  by  her  sons,  but  goes  to  her  daughters 
exclusively;  the  maiden    taking    first,   then   the  married 
daughter  who  has,  or  is  likely  to  have  male  issue,  and  lasUy 
the  barren  or  widowed  daughters.  After  all  these  oome  their 
sons  (q).     The  succession  then  proceeds,  as  in  the  case  of 
Yantaka,  down  to  the  great-grandson  of  the  co-wife,  after 
which  it  goes  to  the  brother,  mother,  father,  and  husband, 
under  the  text  of  Ynjnavalkya  already  cited  (r). 

§  581.  The  order  of  succession  in  the  case  of  property  PnmfktU' 
inherited  by  a  female  from  a  female,  has  never,  as  far  as  I  ^•mid  ffo«  • 
know,  received  any  discussion.     It  has  been  decided,  that 
even  if  such  property  was  stridhanum  in  the  hands  of  the 


(m)  Dayt  Bbaff*.  ii.  S,  f  10,  S&— 31 ;  anU,  §  577  i  Judoonath  ?.  Buuunt  Coo- 

ar.  11  B.  L.  R  286 ;  8.  0.  19  Satb.  954;  Hurrymohun  ? .  SKonaiun,  1  OaL  t75. 

(n)  Daja  Bb«ff«,  iv.  3,  §  15,  2S.  ' 

(o)  D.  K.  8.  ii.  4,  §  11 ;  ante,  f  577. 

(p)  MiUksbara.  ii   11,  $23. 

(9)  lHj%  Bbaini,  ir.  2,  §  10  ;  D   K.  8.  ii  6. 

(r)  Judoonath  t.  BuMnunt  Coomar,  11  fi.  U  B  280,  100 ;  8.  0.  19  8aU.  101. 
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lasL  liolilori  it  would  not  bo  stiulhaniim  for  the  purpose  of 
descent  in  tlio  Lands  of  the  next  heir  («).  None  of  the 
rules,  tlioroforo,  wliicli  aro  given  for  the  descent  of  a 
woman's  separate  property  by  those  who  use  the  term  in  a 
technical  sense,  would  appear  to  have  any  application. 
Vijnanesvara  uses  the  term  in  its  general  sense,  and  declares 
that  all  the  property  included  in  that  term  (except  Sulka) 
goes  in  the  lino  of  female  heirs.  As  regards  a  maiden's 
property,  he  expressly  says  that  the  line  marked  out  by  Lim 
applies  to  property  wiiich  she  has  inherited  (t).  I  have 
already  offered  reasons  for  supposing  that  he  was  not  refer- 
ring to  property  which  she  had  inherited  from  males  (§524)^ 
but  there  is  no  reason  why  he  should  not  hiive  included 
property  inherited  by  her  from  a  female.  The  only  otber 
reference  to  the  point  by  a  native  writer  is  in  the  Daya- 
krahma-sangraha.  The  author  points  out  that  if  property 
has  fallen  to  a  maiden  daughter  with  married  sisters^  and 
she  dies  after  marriage,  but  without  sons,  the  property  will 
not  pass  to  her  husband,  who  would  be  heir  to  her  separate 
property,  })ut  to  tho  married  sisters.  This  assumes  that  on 
[ti  acvolution.     her  death  succession  >Yould  be  traced  back  again  to  the  last 

holder.  The  sister  would  not  be  her  heir,  but  would  be  the 
heir  of  the  mother  from  whom  she  derived  the  property  (i«). 
'i'he  same  principle  seems  to  have  been  followed  iu  a  Bengal 
case.  There,  a  father  gave  a  taluq  to  his  daughter :  she 
died,  upon  which  the  property  passed  to  her  daughter;  she 

Father. 


8011.  diiagbtor 

I  (ilonoo). 

gninilHun.  I 

diiogutor. 

dautfliter 


s: 


(widow  wiUiOut  istuo) 


{s)  I)  K.  8.  ii.  8,  §  0 ;  1  W.  MiicN.  38 ;  Ftankishen  v.  Mt.  Bhagwutm,  1  8. 
I).  3,  (i)  ;  aanyouadhiia  v.  Sarhamaugala,  2  B.  Ij.  R.  (A.  0.  J.)  144;  8.  C.  m^ 
nomine,  UauiioJu  v.  Surbo  Mou>jola,\{)  Swlh.  488;  per  curiam,  SmigamalatK- 
animnl  v  Vuiaxjiuia,  3  Mini.  II.  C.  311;  Bhaakar  IVimfcafc  t.  Alahadev,  0  Bom. 
H.  C.  (().  0.  J.)  18;  ChoUnj  v.  Chunnou,  U  B.  L.  U.  287 ;  S.  C.  22  Buth.  406  i 
I'taiikissen  v    Nayunixiijuey,  6  Cal.  225. 

iO   Mituk»hur;i,  ii.  H,  §  8,  30.  (u)  D.  K.  S.  U.  3,  §  C. 
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also  died,  leaving  a  widowed  and  issnelesa  daughter.  It 
was  lioldj  upon  the  opinion  of  the  pandits,  that  the  ialuq 
had  been  the  stridhanutn  of  the  daughter  who  took  by  gift, 
but  not  of  the  daughter  who  took  by  inheritance.  Conse- 
quently, that  at  her  death  it  did  not  pass  to  her  daughter, 
but  to  her  mother's  brother ;  if  he  was  not  living,  to  the 
brother's  son  (v).  Now  the  brother  was  the  heir  of  the 
original  donee,  but  he  was  certainly  not  the  heir  of  his 
niece,  who  took  after  the  donee.  This  was  the  view  of  Dooirin«  of  ifia 
the  case  taken,  by  Mr.  Justice  Wilson  in  Prankusen  v.  ^*r>^*»- 
Noyanmoney  {w)  where  the  learned  Judge  referred  to  it  as 
deciding  that  a  daughter  who  takes  by  inheritance  from  her 
mother  takes  a  qualified  estate,  and  that  on  the  daughter's 
death  the  heir  of  the  mother  succeeds.  The  Mayukha  says, 
"  It  is  clear  that  although  there  bo  daughters,  the  sons  or 
other  heirs  still  succeed  to  the  mother's  estate,  as  far  as  it  is 
distinct  from  the  part  already  described  (as  subject  to  the 
peculiar  devolution  under  texts  applicable  to  particular  spe- 
cies of  stridhanum.y*  This  Mr.  Justice  West  explains  as 
meaning  that,  where  a  woman  holds  property  which  is  not 
strictly  slridhannm  as  described  by  the  early  writers,  descent 
is  traced  from  her  as  if  she  were  a  male.  I  have  already 
suggested  that  this  passage  may  be  explained  differently,  as 
meaning  that  the  property  would  go  to  such  heirs  as  would 
have  taken  it  if  it  had  never  fallen  into  the  hands  of  the 
female ;  that  is,  that  it  would  go  to  the  heirs  of  the  last 
holder  (.r).  This  accords  with  the  view  taken  in  the  case 
la55t  cited.  But  a  case  reported  by  Mr.  W.  MacNaghten 
seems  mther  to  accord  with  the  theory  suggested  by 
Mr.  Justice  West.  A  womau  purchased  landed  property 
with  her  own  funds,  and  died,  leaving  sons,  and  a  grandson 
whoso  father  had  also  died.  The  pandits  stated  that  the 
sons  of  the  deceased  woman  were  entitled  to  the  whole  pro- 
perty, to  the  exclusion  of  the  grandson.  Should  there  be 
any  maiden  daughter,  a  small  portion  must  be  given  to  her 


(r)  Prnnkishen   w.   Mt.    BhagwujUe,  I  B.   D.  S  (4);    S^ngftnaUUKammal  w, 
Valriynda,  3  MaJ.  II.  C.  S12. 
(ir)  G  Cal.  222. 
(t)  Rco  aute,  §  620,  530. 
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to  defray  her  nuptial  expenses  (y),  Mr.  MacNaghten  ap- 
proves of  this  opinion^  on  the  ground  that  the  propertyi 
though  acquired  by  the  woman,  was  not  stridhanum  properly 
so  called^  and  that  its  descent  was  consequently  not  governed 
by  the  rules  applicable  to  that  species  of  property.  Had  it 
been  stridhanum,  the  daughter  would^  be  says,  have  been 
co-heir  with  the  sons.  If^  however,  the  property  had  been 
held  by  a  male,  the  grandson  would  not  have  been  excluded 
(§  460),  so  that  it  is  not  clear  on  what  principle  the  case  was 
decided.  Nor  was  the  property  inherited,  so  that  it  does 
not  help  much  in  settling  the  present  question. 
y^r^^i  of  Chastity  has  been  held  not  to  be  an  essential,  where  a 

cbafltity.  female  claims  as  heir  to  the  property  of  a  woman  (z).     I 

know  of  no  native  authority  on  the  point. 


(y)  Raghunundana  t.  Qopeenath,  2  W.  MacN.  121. 
(2)  Oanga  v.  Qhasiia,  1  AH.  46. 
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*«*     The  r$feretice$  throughout  are  to  parographe  t 

ABEYANCE. 

succcstion  n«Ter  remaina  in,  428,  516 

ABSOLUTE  ESTATE. 

w)mt  worda  create  an.  835,  857,  800 

ACCOUNT. 

right  of  mombor  of  Joint  familj  to  demand,  256—269 
mode  of  taking  on  partition,  894 
Bee  Joint  Family,  5 

ACCUMULATION. 

trutta  for,  when  nnlawfal,  856 

See  Savings;  WoMAN*a  Bstati,  6 

ACQUIESCENCE. 

when  it  o|M>rnte«  aa  an  oatoppel,  118 
niorelj  paasiTo  doea  not  bar  righta,  ih. 


ACTS 


V  of  1848.  (Abolition  of  Slaver j).  463 
XI  of  1848.  (HerediUrj  Offioata),  898 
I  of  mft5.  (Bengal  HeveDne  Sale).  8« 
X  X I  of  1H50.  (Freedom  of  Religion).  06.  SSt,  S7i,  40S,  470,  500 
XXVI  of  1854.  (Bengal— Court  ol  WanW—Bdaoaiioo),  160 
XXI  of  1H55.  (Madraa—lfinora).  ISO 

XV  of  1856.  (Utndo  Widow  Marriage).  86.  47S,  4A1 
XXV  of  1857.  (NaUre  Armv  forfeiture  for  MaUnj),  t06 
XIV  of  1858.  (Madraa— Minora),  180 
XL  of  1858.  (Bengal- Minora),  180,800 
VllI  of  1850.  (Old  Civil  Prooednre),  868,871 
X  of  1850.  (Bengal— Rant  Law),  548 
XI  of  1850.  (Bengal— Zemindary  RevamM  Sale),  868 
XIV  of  1850.  (Old  UmitjOion).  557 

IX  of  1801.  (Civil  Court  Procvd are— Minora).  180 
XX   of  1863.  (Nalire  Religiooa  Kndowment),  866 

II   of  1801.  (AdrnCoorU).  41 

X  I  of  1801,  (llinda  and  Mahomedan  Law  OfllMra),  88 
XVI  of  1444.  (K4ipilnition).  334a 

XX   of  ]H6».  (Hombay-Minora).  180 
VIII   of  1805.  (Uadraa— Rent  Recorerj).  201 

X   of   1806.  (Siicreaaion).  820.  S38a.  847.  856a.  356a,  856i: 

VII  of  1866.  (Boaibaj-ilindtt*aUabilitjrforaaciaator'ad«bU).t77 
XX   of  1800,  (RrgisiraUon).  S8lA 
X  X I  of  1860,  (NaiiTO  ConvctU  Marriage  DIflwIatkMi),  880 
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I  of  1860,  (Oudh  Entatos),  251,  258 
YIII  of  1860,  (Beugal  Landlord  and  Tunaiit),  545 
IV  of  1870,  (Beugal  Act,  Court  of  Wards),  180 
XXI  of  1870,  (Hindu  Wills),  338a,  347,  356a,  356d,  d56c,  357 
Vill  of  1871,  (RegiBtnitiou),  334a 
XXXIII  of  1871,  (Punjab  Land  Roveuue),  42 
I  of  1872,  (Evidence),  422 

IV  of  1872,  (Punjab  Laws),  189 
IX  of  1872,  (Contract),  287 

III  of  1873,  (Madras  Civil  Courts),  41 

XIII  of  1874,  (European  British  Minors),  189 
IX  of  1875,  (Majority),  98,  188 

XVII  of  1875,  (Burma  Courts),  41 

XX  of  1875,  (Central  Proviuces  Laws).  41 
XVII  of  1876,  (Oudh  Land  Uevenuo),  42 
XVIII  of  1876,  (Oudh  Laws),  41 

I  of  1877,  (Specific  Relief),  559 

III  of  1877,  (Registration  Act  now  in  force),  884a 
X  of  1877,  (Old  Civil  Procedure),  89,  365,  368 

XV  of  1877,  (Limitation),  145,  400,  411,  557,  558 
XII  of  1878,  (Further  Amendment  of  Punjab  Laws  Act,  1872),  41« 
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V  of  1881,  (Probato  and  Administration),  800,  S03a,  347,  356o 
II  of  1882,  (Trusts),  367 

IV  of  1882,  (Transfer  of  Property),  303,  334b,  356,  356c,   386a, 

410,  549 

XIV  of  1882,  (New  Civil  Procedure),  194,  831,  384a,  334b,  366, 

ADOPTION, 

1.  not  of  exclusively  Aryan  or  Brabmanical  origin,  10,  98 

secular  and  religious  motives  distinct,  ib. 

of  females,  93 

different  sorts  of  adopted  sons,  68 

cause  of  their  diminution,  92 

all  but  two  now  obsolete,  92,  91 
early  texts,  94 

**  the  reflection  of  a  son  i"   its  meaning  and  origin,  92 

2.  who  may  adopt ;  only  one  who  has  no  issue,  95 

concurrent  or  successive  adoptions,  «6. 
widower  or  bachelor,  96 
disqualified  heir,  97 
minor.  Court  of  Wards  Acts,  98 
assent  of  wife  unnecessary,  99 
wife  requires  assent  of  husband,  ib, 
can  only  adopt  to  him,  ib, 

3.  by  widow  to  her  husband,  not  allowed  in  Mithila,  «b. 

assent  of  husband  required  in  Bengal  and  Benarea,  ib. 

not  in  Southern  or  Western  India}  99,  105 
form  of  authority,  100 

must  be  strictly  pursued,  101 

ineffectual  till  acted  upon,  104 
when  u  minor,  or  unchaste,  102 
cuBo  of  sovenil  widows,  103, 174 
no  other  relation  can  adopt  to  deceased,  101 
her  iliscrotion  absolute,  101 

may  bo  exercised  at  any  time,  ib. 
i.  want  of  authority  suppliod  in  Southern  India 
by  assent  of  sapiudas,  105 

tiimilur  rulo  in  Punjab,  107 
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whosA  coDBont  iieoeflsary  and  anfficient,  106 — 111 

must  b«  nn  exorcise  of  diaoreiion,  111 

maj  aathorise,  where  son  haa  died,  118 

whether  anj  religiooa  motive  ia  required  f  112 — 114 
in  Weitern  India  no  oonaent  needed,  115,  174 
nor  among  Jaina,  116 

5.  icho  may  give  in  adoption ;  onlj  parenta,  116a 

necemity  for  asaent  of  wife,  ih. 

orphan  cannot  be  adopted,  ih. 
consent  of  Court  of  Warda  or  Go?ernment,  117 

6.  who  may  he  taken ;    no  restriction  aa  to  relatiooahip,  118 

matt    be    a  person    whose  mother  might  hare    been  married  bj 
adopter,  ih. 
sister's  or  daughter's  son  excluded,  ih. 
rule  does   not  apply  to  Sudras,  or  in  Punjab,  Western  India  or 

among  Jains,  119 
supposed  extension  of  rule  to  adoption  bj  a  widow,  120 
must  be  of  same  caste,  121 

7.  not  a  dinqnalified  person,  122 

limitation  from   age  and  prerious  performance   of  ceremonies,  128, 
124 
rnle    does  not  applj    in  l*unjab,   Western  India,  or    among 
Jains.  125 
ronflict  as  to  admissibility  of  only  son,  126 — 188 
may  be  taken  as  dvyamu»hyayana,  127,  180 
eldest,  or  one  of  two  admissible,  126 

8.  two  persons  cannot  adopt  same  boy,  134 

9.  nee€S»nry  ceremoniee ;    notice  immaterial,  185 

giTiug  and  receiving  essential,  186 
datta  fwmam  unnecessary  for  Sudras,  187 
conflict  as  to  its  necessity  among  higher  cinaaea,  186,  188 
intentional  omiasion  of  ceremonToa,  189 
none  required  in  Punjab,  ih. 

10.  evidence  of  adoption;  writing  not  required,  140 
effect  of  re$  judicata,  141 

lapse  of  time,  142 
acquieacence,  148 
statute  of  limitations,  144—146 

11.  reeultM^  change  of  family,  147 
succession  lineally,  148 

collaterally,  ih. 

ex  parte  niafemd,  140 — 156 

to  stridhanum  of  adoptive  mother,  155 

12.  where  logptimate  son  born  afterwards,  157 

difference  as  to  shares  of  adopted  son  in   Bengal,  Benares,  Western 

and  Southern  India,  and  among  Sudraa,  i6 
survivorship  between  them,  158 
where  adopted  it  son  of  two  fathers,  161 

13.  adopted  has  neither  rights  nor  duties  in  natural  family,  159 
cannot  marry  into  or  adopt  out  of  it,  ih. 
doyamushyayana  may  inherit  in  both  families,  160 

his  share  with  afterborn  son,  161 
rule  not  observed  in  Punjab  or  Pondicherry,  162 

14.  effect  of  invalid  adoption,  163 

cases  in  which  boy  cannot  return  into  original  family,  164 
declaratory  suit  to  set  asido,  557,  559 
foster  child  has  no  rlghta,  167 

15.  deveata  eatate  of  adopting  widow,  169,  171 
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of  person  who  has  taken  estate   of  one  to  whom  adoption  U  made, 
170 
anless  his  own  title  preferable*  ib. 
not  of  person  who  has  taken  estate  of  one  to  whom  adoption  waa  nol 

made,  172—176 
result  of  decisions,  176 

16.  estate  of  adopted  postponed  by  direction  of  adopter,  177 

not  under  Mitakshara,  ib. 
by  express  agreement,  i6. 
effect  of  his  renunciation,  t6. 

17.  son's  rights  date  from  adoption,  178 

how  far  bound  by  previous  acts  of  widow,  ib, 
or  of  full  male  holder,  179 
or  of  father  after  authority  given,  297 

18.  adoption  by  woman  to  herself  ineffectual,  180 

uuless  under  Kritrima  form,  186 
by  dancing  girls,  180 

See  Kritkima,  181—187 

AFFINITY. 

is  the  basis  of  the  Mitakshara  law  of  succession,  4S8 — 487 
and  of  the  earlier  law,  438,  439 

AGE.     See  Adoption,  7  ;  Minor,  1 

AQNATES.     See  Succession,  8—6 

AQHEEMENT, 

cannot  create  binding  custom,  48,  55 

to  marry  or  adopt,  dues  not  invalidate  marriaga  or  adoption  of  anoibar, 

88,95 
in  derogation  of  rights  of  adopted  son,  177 
against  partition,  its  effect,  410. 
alienation,  327a 

ALIENATION, 

1.  variance   between  texts  arising  from  stage    of    family  hiatory    to 

which  they  relate,  224,  225 
power  of  father  as  head  of  patriarchal  and  of  Joint  family  diflarent, 
203,  204,  225 

2.  MitakHhara  Law,   rights  of  father   limited  by    those   of  aona,  226, 

227,  292 

suns    tako   no  interest   by  birth   in  property  inherited  by    fatlier 
from  others  than  near  ancestors,  248 

or  in  property  disposed  of  before  their  birth,  296,  299 

or  in  divided  or  self-acquired  property,  298 

3.  right  of  father  to  dispose  of  ancestral  movables,  228 

conflict  of  opinions,  291 

to  dispose  of  self-acquired  immovables,  280,  231 

modern  decisions,  298 
to  sell  property  to  discharge  his  own  debts,  280,  802 
in  other  respects  merely  a  manager  of  coparcenary,  292 

4.  powers  of  owner  of  impartible  property,  293 
absolute  right  over  iucomu  and  savings,  258,  293 

can  uiily  disposo  of  corpus  for  his  life,  293 
rights  of  Zemindar  in  Madras,  ib. 
lauds  held  on  service  tonuro,  not  liable  to,  294a 
restrictions  on  leases,  &c ,  294 
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effeot  of  forfeiture,  295 

5.  power  of  mannger  of  joint  family,  201 

bj  content  of  coparceners,  299 
what  amounts  to  consent,  ib, 
in  cases  of  necessitj,  800 

what  constitutes  a  case  of  neoessitj,  800 

power  to' sell,  801 

burthen  and  proof  of  neoessity,  808 

where  decrees  have  been  passed,  804 
eztraTSgance  or  mismanagement,  800,  805 
power  of  manager  of  religious  endowment,  808 

6.  purchaser  not  bound  hj  debts,  288 

need  not  see  to  application  of  purchase-money,  800 
what  enquiries  he  must  make,  800 — 805 

7.  right  of  coparcener  to  soil  his  share,  288,  807 

conflicting  opinions,  808 

Madras  Court  recognizes  the  right,  811 — 819 

not  to  assign  specific  portion,  812 

nor  to  devise,  818 
Bombay  Court  allows  transfer  for  value,  814 

not  gift  or  devise,  815 
Bengal  Court  donies  the  right,  817 

will  enforce  special  equity,  818 
Privy  Council  dicto,  819 

8.  remedies  against  improper  alienation,  812,  820 

sale  rescinded  in  caso  of  fraud,  820 

cannot  bo  enforced  by  member  of  family  who  could  not   sue  for 

partition,  818,  note 
equities  on  setting  aside,  321 
claim  for  improvements,  822 
where  sale  partially  justifiable,  823 
laches  or  acquiescence,  t6. 
necessity  for  offer  to  refund,  324 
in  case  of  estate  taken  by  escheat,  505 

9.  by  coparcener  enforced  by  partition,  808 

mode  of  carrying  out  partition,  800,  812 

10.  by  execution  under  decree,  809 

bow  enforced  against  joint-owner,  ih. 

must  bo  before  death  of  debtor  when  joint  property  if  MiMd,  t$l 
-288 

11.  Bengal  Law,  absolute  power  of  father,  282,  825 

except    in    distribution  of  ancestral  property  among  toiis,  tH, 

326,  416 
nature  of  coparconor*s  interest  in  their  proptrty,  827 
power  of  dealing  with  share,  ih, 

12.  whether   delivery  of  possession   is   essential  where   traosfcr  If  for 

value,  330—834 
where  trannferor  is  out  of  possession,  881 
where  he  is  in  potsession,  832 
cases  of  sale,  333 
mortgage,  334 

13.  writing  not  necessary,  nor  technical  words,  885 
estate  of  inheritance,  how  conveyed,  ih. 

See  Gift  ;    Womaw's  Kstati. 
effect  of  Agreement  against  alienation,  827a 

ALYA  SANTANA, 

law  of  Canara.     See  CANAti 
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ANCESTOR  WORSUIP, 

prevaleut  among  Aryan  Uiudus,  59 
its  iufluenoe  on  law  of  succeaaion,  438 

ANOESTllAL  PROPERTY.    See  Property,  3 

ANITYA, 

form  of  adoption,  160 

ANVADHEYA, 

or  gift  Bubsequeut,  what  it  is,  666 
its  line  of  devolution,  673,  676,  676,  678 
See  Woman's  Estate,  13,  16 

APASTAMBA, 

relative  age  of,  18 

does  not  recognise  subsidiai'y  sons,  63 

opposed  to  adoption,  91 

APAVIDDHA, 

one  of  the  subsidiary  sons,  63,  76 
now  obsolete,  74 

APPOINTED  DAUGHTER, 

remained  under  dominion  of  father,  72 
her  rights  of  succession,  442 
became  obsolete,  74,  477 

ARSHA 

form  of  marriage,  76,  77 

ARYANS.     See  Adoption,  1  ;    Polyandry. 

ASGETIO.    See  Hermit. 

ASSAM, 

supposed  to  be  governed  by  Bengal  law,  1 1 

ASSETS.    See  Debts,  1,  2 ;   Maintenance,  1 

ASSIGNMENT 

of  chose  in  action  valid,  381 

enables  assignee  to  sue  in  his  own  name,  ih. 

ASURA 

form  of  marriage,  76,  77,  79 

AURASA, 

or  legitimate  son,  63 

AUTHORITY.     See  Adoption,  3,  4 
AYAUTAKA.     See  Woman's  Estate,  13,  16 
BACHELOR.   See  Adoption,  2,  96 

BANDHUS, 

females  admitted  as  in  Western  India,  437,  601 
See  SuccKssioN,  2—6,  22 

BAUDUAYANA, 

roluti?o  age  of,  18,  21 

excludes  wumon  from  iulieritance,  440 

BENAMI  TRANSACTIONS  : 

1.    origin  of  practice,  366 
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principle  on  which  they  depend,  807 

no  presamption  against  in  case  of  child,  «b. 
or  of  female,  16. 
mast  be  atrictlj  made  oat,  tb. 
8.    effect  given  to  real  title,  808 
nnleea  contrary  to  statnte,  ih, 

or  in  fraud  of  innocent  peraont,  889 
effect  of  notice,  ih. 
when  intention  to  defraud  creditors,  870 
fmnd  must  have  been  effected,  871 
be  pleaded,  16. 
case  of  benaini  purchase  to  mask  title,  872 
8.  decrees  conclusive  between  parties,  878 
not  as  against  third  persons,  ih. 
benamidar  should  be  a  party,  ih, 

BENGAL  LAW. 

its  distinctive  principles,  85,  281,  282,  288,  289,  825,  450 

thoir  origin  and  development,  284 
influence  of  Jimuta  Vahana,  286 
favours  rights  of  women,  289,  408 
rules  of  inheritance,  428—482,  495 

BETROTHAL.    See  Marriage,  6 
BLIND.     See  Exclusion,  2 

BOMBAY, 

Mayukha  paramount  in  island  of,  28 
See  Wrstkrn  India. 

BRAHMA 

form  of  marriage,  75,  78,  79 

BRAHMANI8M, 

importance  of    distinguishing  whether  it  is  an  etiential  part  of   any 


given  law,  4 
of  later  origin  than  the  body  of  Hindoo  law,  6 
its  influence  in  modifying  the  law,  5,  284—288 

retarding  its  development,  286 
no  part  of  the  early  communal  system,  8 

or  of  the  original  law  of  inheritance,  0,  488 — 489 
or  of  adoption,  10.  98.  119,  125,  187 
probable  influence  of,  in  regard  to  second  marriages,  86 

partition,  216 
wills,  887 

BROTHERS, 

succeed  to  the  property  of  a  maiden.  672 

the  sulka  of  their  sister,  674 
are  heirs  of  a  women  married  in  a  disapproved  form,  677 

See  AuKNATtoif,  Partition,  ScccKSSioif,  18 

CANARA. 

Alya  Santana  law  of.  still  administered,  8 
females  manage  the  property  in,  440 
See  Maladar. 

CAPTURE, 

marriage  by,  76 


G54  INDKX. 

0A8TE, 

marriage  botweou  persona  of  differeut,  formerly  allowed,  88 

DOW  obsolete,  83 
similar  change  in  law  of  adoption,  181,  |84 

CEREMONIES, 

eigbt  for  a  male,  proper  i>eriods  for,  128 
marriage  tbo  only  one  for  Sudras,  ib. 

See  Adoption,  7,  9)  Kkitbima;  Uarruob,  6 

CHARITY.     See  Rklioioub  ENDOWMBNTi  Woman's  B«tatb,  6 

CHASTITY, 

necessary,  where  a  woman  claims  mainienance,  874,  880 

or  soocession  to  a  male,  470,  478,  481 
subsequent  want  of,  does  not  derest  Ler  estate,  t^. 
not  essential  wliere  female  claims  as  heir  to  a  feoiale,  581 

CHOSE  IN  ACTION 

may  be  assigned,  831 

assignee  may  sue  in  his  own  name,  16. 

CHRISTIANITY.     See  Convert. 
CLASS, 

gift  or  devise  to,  where  some  only  can  take,  880 

COGNATES.    See  Succkssion,  2—5 
COMMENTATORS, 

Benares  school — the  Mitakshara,  2G 

Southern  India,  27 

Western  India,  28 

Mithila,  20 
Bengal  school — Daya  Bhaga,  81 
treatises  on  adoption,  80 
Halhed's  Code— Jagannatha's  Digest,  88 

CONDITION, 

gift  may  be  made  subject  to,  828 

fixing  termination  of  estate,  851 

against  alienation  or  partition,  888,  850,  410 

in  will  enforcing  partition,  418 

in  adoption  deed,  limiting  rights  of  adopted  eon,  177 

CONSENT, 

of  coparceners  to  sale  by  manager,  800 

anaudravens  in  Malabar,  548 

reversioners  to  dealings  of  female  heir,  540 

CONTRACT.     See  Aorbbmbnt;  Mabriaob,  0{  Minoe. 

CONVERT, 

to  Christianity,  law  binding  upon,  55 

Muhammodauisni,  how  far  he  way  retaio  Hinda  law,  88^  84 
right  of  female  on  re-marriage,  478 
remains  in  custody  of  guardian,  101 
may  loso  right  of  guardianship,  100 

COPARCENERS.     See     Aubnation;    Dimi     Joim     rAMILTi    PatniMV 

SuRVivoHsuir. 

COURT  OF  WARDS, 

adoption  by  landholder  under,  08,  117 
period  of  minority  under,  188 
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CREDITOR, 


gift  valid  against,  829 

baa  no  Hen  Qn  property  before  aeisare,  288 

hia  claim  inferior  to  that  of  aarviring  ooparoener,  S84— 288 

benami  transaction  to  defrand,  868—872 

cannot  seize  wife's  property  for  basband's  debt,  589,  570 

CROWN.     See  Eachkat. 

CUSTODY.     See  Marbiaok,  6     MiifOK,  I 

CUSTOMARY  LAW. 

antecedent  to  Brabmanism,  2,  5 

resembles  tbat  described  by  the  Sanskrit  writers,  8 

not  founded  on  Sanskrit  writings,  8 

validity  of,  recognised  by  early  writers,  8,  40 

by  decisions  and  legislation,  41 
records  of,  in  Deccan,  Punjab,  Ondh,  Southern  India,  42 
governs  Sikbs,  Jats,  Jains,  Draridian  tribes,  44 
each  province  governed  by  its  own  system,  46 

this  is  a  personal  law,  which  follows  the  family,  ih. 
may  be  abandoned,  48,  49 

not  affected  by  transfer  of  district,  48 
essentials  and  evidence  of  valid  custom,  47 

cannot  be  created  by  agreement,  48,  65 
does  not  mn  with  land,  48 
family  usage  valid  though  different  from  that  of  district,  50 

cases  of  primogeniture,  ih. 

exclusion  of  daughters,  478 
invalid  when  immoral  or  opposed  to  public  policy,  51 
change  of  family  usage,  62 

conversion  to  Muhammedanism,  58,  54 

conversion  to  Christianity,  55 

illegitimate  offspring  of  European,  68 

CUTCUI  MEMONS, 

are  governed  by  Muhammedan  law,  64 

DAIVA, 

form  of  marriage,  75,  78 

DANCING  GIRLS. 

recognised  by  Hindu  law,  61 
procuring  minors  to  be,  is  illegal,  ih. 
custom  of  adoption  and  succession  among,  180 
spoken  of  as  Dasis,  or  slaves,  488 

DATTA  HOMAM.     See  Adoptiok,  9 

DATTAKA.     See  Adoption. 

DATTAKA  CIIANDRIKA. 

by  Devandn  Bhattti,  27,  80 

DATTAKA  MIMAMSA, 

by  Nanda  Pandita,  30 

DAUGllTKR, 

succeeds  in  lUKlividcd  family  in  Bengal.  898 
See  Partition,  7;  Sitcessiok.  8,  16;  WoilAH*i  EtrATi,  8,  16 
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DAUQHTBR'S  SON 

succeeds  in  undivided  familj  in  Bengal,  398 
to  woman's  property,  676,  577,  679 

See  Adoption,  6;  Kbitkima  ;  Sucx^jession,  2,  Id 

DAYA  BUAQA, 

its  age  and  authorship,  31 

DAYA  KBAHMA  SANGRAHA 
its  age  and  authorship,  31 

DAYA  VIBUAGA, 

its  authority  in  Southern  India,  27 

DEAF.     See  Exclusion,  2 

DEATH, 

what  amounts  to  civil,  422.  506,  515,  517 
lets  in  next  heir  at  once,  ib. 

DEBTS, 

three  gi'ounds  of  liability,  273 

1.  non-payment  of,  is  a  sin,  274 

duty  of  son  and  grandson  to  pay  those  of  ancestor,  ib. 
even  independently  of  assets,  t6. 
obligation  now  limited  to  assets,  277 
evidence  of  assets,  278 
the  whole  joint  pi-oporty  and  not  merely  father*!   ■bare  is  ■iioti, 
278a,  280 

only  arises  after  father's  death,  279 

father  may  sell  property  to  discharge,  280a,  280b,  808 
in  Bengal  adults  not  directly  bound  by  dealings  not  coneeoted  ia, 
280b. 

indirectly  bound  through  liability  to  pay  debt,  ib. 
proper  mode  of  suing  adult,  ib. 
minors  are  directly  bound  by  sale,  ib. 
debt  to  be  discharged  must  be  an  antecedent  debt,  ib. 

where  none  such,  consideration  for  sale  or  mortgage  binds  aoB 
as  debt,  ib. 
sale  in  execution  of  decree  also  binds  sons,  280o 
purchaser  need  not  look  beyond  decree,  280d 

unless  he  has  notice  of  immorality  of  debt,  280b 
conflict  between  this  principle  and   that  of  son's  rigbt  to  restraiB 
alienations  by  father,  302 

not  liable  for  immoral  debts,  276,  280 

or  ready-money  payments,  276 
obligation  not  limited  to  beneficial  transactions,  276,  280 
ancestral  assets  bound,  ib. 

mode  in  which  payment  is  adjusted  between  sons,  281 
son  born  after  partition,  ib. 

2.  duty  of  heir  to  pay  debts  of  his  predecessor,  282 

widow  to  pay  debts  of  husband,  543,  551 
extent  to  which  assets  may  be  followed,  282 

rights  of  purchaser,  devisee  or  donee,  283 
debts  are  not  a  charge  before  execution,  ib. 

do  not  bind  share  of  deceased  coparcener,  285,  288 
uitloBS  thuru  has  been  a  ducruo  followed  by  attachment  before  dsatb, 
286 

take  precedence  of  general  claim  for  maintenance,  887 

3.  liability  arising  from  ngoncy,  287 

no  obligation  from  mere  relationship,  ib. 
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DEBTS— con/mti0<l. 


irbnt  conttitutei  agBncy,  ib, 

no  liabilitj  for  debit  of  di? ided  member,  %b. 

or  for  separate  debte  of  andivided  member,  ih. 

4.  when  their  exietonoe  justifies  sale  of  family  properij,  800 — 806 

See  A  LUNATION,  5,  i 

5.  what  transactionB  between  members  of  ioiot  family  maj  gire  riee  to, 

266,  894 

DECLARATION  OP  TITLE. 

■ait  for  bj  contingent  reversioner,  6S6— 669 
how  barrod  hj  time,  668 
8co  Woman'ii  Estati,  11 

DECRKB, 

of  Indian  Coarts  not  a  jodraent  in  r€mf  141 
how  far  it  binds  minor,  194 

jnstifiefl  sale  of  family  property,  804 
when  conclatire  against  iJleged  benami,  378 
its  effect  in  oases  of  adoption,  141 

as  A  declaration  of  right,  669 
for  maintensnce,  when  it  binds  estate,  856 
its  operation  as  against  estate  held  by  a  female,  660,  661 

DEGRADATION. 

from  caste,  formerly  a  bar  to  saccession,  607 
now  reliered  by  statnte,  609 

DELIVERY.     Ree  AurNATioN.  12;  Wills,  11 

DEVANDA  BHATTA, 

author  of  Smriti  Chandrika,  27 
Dsttaka  Chandrika,  80 

DEVESTING  OP  ESTATE, 

when  it  tnkos  place  by  adoption,  1C9— 176 

by  subsequent  birth,  4X8 
not  hy  incontinence.  481 

or  subsequent  disability,  614 

or  removal  of  disability,  616 

DISEASE.     See  ExrLUf«ioN,  2 

DISQUALIFIED  IIEIR. 

mny  take  under  will,  858 

Ree  AnorrioN,  3t  Exclosion;  Partition,  11 

DIVISION.     See  rARTirioN. 

DIVORCE. 

p4»rniitled  in  early  law,  86 

Mtitl  rcrngnizRcl  hy  local  usage,  87 

DOMICIL. 

perw'inAJ  law  t\or»  not  necessarily  follow  law  of,  46,  441 

DOWRY. 

orijfin  of,  in  niarriago  hy  purchase,  77 
8<?e  Woman*  Emats.  13,  16 

DRAl  TADI. 

l^gond  of,  60 
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DBAYIDIAN  BAOES, 

many  not  even  Ilindae  by  religion,  2 
not  neceMarily  governed  by  Sanekrife  law,  11,  44 
evidence  of  their  ouiiome  in  Theeawaleme,  42 
See  BoDTHiaN  India. 

DUMB.    See  Bzclusion,  2 

DYYA  MUSH  YA  YAN  A, 

meanings  of  ibe  term,  127 
See  Adoption,  7, 13 

EAST  INDIANS, 

law  by  wbioh  ibey  are  governed,  56,  66 

ELDEST  SON, 

ranks  by  actual  seniority,  not  tbat  of  mother,  461 
bis  rights  where  property  is  impartible,  296, 461 
to  a  special  share  on  partition,  412 
See  Adoption,  7 

ENDOGAMY, 

evidence  of,  in  Soatbem  India,  81 

EQUITIES, 

on  setting  aside  transactions  by  a  male,  S21— 624 
by  a  female  heir,  660—661 
by  a  minor,  198 

ESCHEAT, 

maintenance  a  charge  upon  estate  taken  br,  88S;  146 
right  of,  even  to  estate  of  Brahman,  604,  606 
crown  mast  esUblish  absence  of  heirs,  606 

may  set  aside  alienations,  606,  686 

takes,  subject  to  proper  charges,  606 
no  right  of  between  grantor  and  grantee  of  estate^  j6. 

ESTOPPEL, 

when  acquiescence  amounts  to,  118 

EUNUCH, 

marriage  of,  improper  but  valid,  84 
wife  formerly  allowed  to  abandon,  86,  87 
See  Exclusion,  2 

EUBOPEAN, 

illegitimate  offspring  of,  by  what  law  bound,  66 

EYIDENOB.    See  Adoption,  10;  Aubnation,  6, 6 1  FAMtnum,  l7i  Pj 
TioN ;  SiLT-AcquisiTioN,  4 ;  Woman's  Estatb,  6—6 

EXCLUSION  FROM  INHERITANCE, 

1.  principle  on  which  it  is  founded,  607 

whether  applicable  to  non-Aryan  races,  617 

mitigated  by  expiation,  608 

applies  equally  to  female  heirs,  618 

does  not  apply  to  other  modes  of  obtaining  pvoperiji  607 

2.  who  are  excluded,  608 

statutory  relief  of  outcasts,  600 
defects  of  the  blind,  deaf,  and  dumb  must  be  ooiigiiitt«l|  610 
whether  same  rule  in  case  of  insaiiity,  i6. 
or  lamenesai  612 
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EXCLUSION  FROM  INHERITANOE~eon/inti#ii. 

not  in  CMe  of  leprosy,  611 

what  speciot  of,  ia  a  bar,  ih. 
otber  diseaset,  ih. 
deprivation  of  a  limb  or  a  sense,  612 
fraad,  Tice,  hostilitj  to  parent,  618 
entrance  into  religioas  order,  617 
8.  disabilitj  does  not  exclude  heir  of  disanalilled  person,  614 
except  where  heir  is  an  adopted  son,  ib. 

or  a   widow,  ib. 
snch  heir  maj  sncoeed  to  disqnalifled  person,  t(. 

will  not  derest  estate  aTroadjr  tested,  610 
lets  in  next  heir  at  once,  615 
4.  is  romofed  bj  remoral  of  disabilitj,  516 

inheritance  already  rested  not  opened  op,  t(. 
heir  may  sncoeed  on  next  descent  if  nearest,  ih. 

BXKCUTION.     Bee  AuiNATioff,  10;  Dbbts,  1 ;  Womak's  Bstats,  9 

proreedingt  in  liberallj  oonstrned,  S04a 

againit  reprctentatire  of  joint  family  enforced  against  its  property  t 

against  member  in  his  indtvidaal  capacity  only  enforc«d  against  bis 
ovrn  interest,  •'^048 

of  decree  against  father  may  be  enforced  against  entire  family  pro- 
perty in  hands  of  sons  or  grandsons,  S78a,  S80a,  S80c 

how  far  proceedings  in  bind  family,  280n,  S80b,  804 

effect  of  attachment  daring  debtors  life  inferring  snrviTorsbip,  286 

its  effect  in  case  of  widow  or  female  heir,  660,  651 

EXOGAMY. 

foundation  of  Sanskrit  law  of  marriage,  81 
practised  by  non- Aryan  races,  ih. 

EXPIATION, 

its  effect  in  removing  disabilities  to  snccession,  608,  611,  51S 

FAMILY.     See  J 01 KT  Familt)  PAraiARciiAL  Familt. 

FAMILY  USAGE.     See  Customabt  Law. 

FATHER.    See   Adoitioivi   ALiaifAnoii,  1—4,  lit  IDunrs,  1|  FAsntioii,  % 

4,  7,  lit  Patbiabcral  Family i  Boocbsbiob,  17 

FEMALES. 

sjstem  of  kinship  throngh,  S05 
higher  position  under  p^yaadrons  system,  440 
d(«pend<«nt  condition  in  patriarchal  family,  i^ 
favoured  hj  Bengal  school,  889,  408 

and  in  West4»rn  India,  487,  468,  601 
pass  on  marriage  into  husband's  family,  456 
all  grounds  of  disability  for  heirship  apply  to,  618 

8<^  STaiDNANCM;  Woman's  Bstatb. 

F08TER  rniLi). 

has  no  Irgal  rights  as  snch,  167 

gift  to  raiid.  though  donor  mistaken  as  to  his  capacity  to  perforss  obBS* 

qui<»*,  ib. 

FRArn. 

of  roparr«*ner.  how  it  affects  his  right  to  share,  409,  518 
rranlt  (;f.  tipon  partition,  409,  417 
Bee  Db.hami,  2 


(SfiH 
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liliAVlDlAN  KAOKri, 

iiiKitjr  itutavon  lliiidua  by  religion,  2 
iMit  iiuooiinrily  K^voruod  bj  Sanakrii  law,  11,  44 
»viiliiiioi»  «tf  th»ir  cuHtoius  in  TbMawalem*,  4*2 
H«i»  BuiiTiiKMN  Iniua. 

DUaill.     H«>o  K&i'LuaioN,  2 

DVYAMUSUYAYANA. 

luouiiingii  of  ibu  torin.  127 
Ko«  AiHimuN,  7,  13 

KA81  INlUANi^. 

Uw  by  which  ihvy  ara  goferunJ,  55,  66 

KLPKSr  SON. 

tank*  by  aotuai  aoiiiority,  not  that  of  moih«r,  4il 
hi»  ii|;hta  \\h«r«>  |»r\t|i«rly  is  imparCibWt  S9t,  461 
lo  a  •|>ecial  ahar*  on  pariiiiott,  412 
tS«»  AivmoN,  7 

KNIHHIAMY. 

•vi\l«iK*«  vl.  iu  doulbern  India,  61 

va  a^iiiuf  aaid«  iraiiaaotkma  bj  a  mala^  921— SS A 
by  a  fi»mal«  b«ir.  Ms>— 541 
bv  a  wiucc.  ii^ 

tuA!uiM-.Ai!«.>»  a  cbjir^  u^va  «Mai«  fiHa  by.  622,  146 
if^bi  <i  #!«:'■  ;.*  tf«;a»  c^  Sca^Aaa.  54rA.  M5 
ci\'«u  'jij.*i  c4k4^«^^  ab*iac«»  c<  ka«s«h  506 
V  sy  aes  4jivi«  alatfCAUccA  K5.  5M 
i»iaik  «jlV:^*&  ij  {K'jf^M  c^AryiA  3^ 


VIOJ-'.-J^ 


.t 


..u  .'r.LMr  joa  ««Lii.  ^ 


.-.-■  -.1.  j.ii  .u  «  i.cj   k  »  i'iuniKia.  5iir 
t.  ■  .c^. r^  J'  j«. •ki*.:\.*i.  :^;^ 
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not  in  CAse  of  leprosy,  511 

what  tpeciea  of,  U  a  bar,  ih. 
other  diseaaee,  ib. 
deprifation  of  a  limb  or  a  sense,  612 
frand,  Tice,  hostility  to  parent,  618 
entrance  into  religioas  order,  617 
8.  disability  does  not  exclude  heir  of  disanalifled  person,  614 
except  where  heir  is  an  adopted  son,  i6. 

or  a  widow,  ih. 
snch  heir  may  sncoeed  to  disanalifled  person,  ih, 

will  not  devest  estate  already  vested,  516 
lets  in  next  heir  at  once,  515 
4.  is  removed  by  removal  of  disability,  516 

inheritance  already  rested  not  opened  np,  ih. 
heir  may  succeed  on  next  descent  if  nearest,  ih. 

BXECUTION.     See  Aliination,  10;  Debts,  1 ;  Womak's  Bstatb,  9 

proceedings  in  liberally  oonstrned,  S04a 

against  repn^sentative  of  joint  family  enforced  against  its  property  : 

against  member  in  his  individoal  capacity  only  enforced  against  bis 

o\rn  interest,  n04B 
of  decree  against   father  may  be  enforced  against  entire  family    pro- 

p^rty  in  hands  of  sons  or  grandsons,  278 A,  280b,  28(k: 
how  far  proceedings  in  bind  family,  280d,  280b,  804 
effect  of  attachment  daring  debtors  life  inferring  survivorship,  286 
its  effect  in  case  of  widow  or  female  heir,  550,  551 

EXOGAMY. 

fonndation  of  Sanskrit  law  of  marriage,  81 
practised  by  non« Aryan  races,  t6. 

EXPIATION, 

its  effect  in  removing  disabilities  to  soocession,  508,  511,  512 

FAMILY.    See  J 01 KT  Family  t  PATBiAiicnAL  Familt. 
FAMILY  USAGE.     See  Custom abt  Law. 

FATHER.    See  Ai>oPTioif|  AuBifATioif,  1—4,  11 1  [Dbbts,  1|  PAmnnoir,  % 

4,  7, 14;  Patbiabchal  Family;  Boocbsbioit,  17 

FEMALES, 

system  of  kinship  through,  206 
higher  position  under  poly  and  rous  system,  440 
dependent  condition  in  patriarchal  family,  ih. 
favoured  by  Bengal  school,  289,  408 

and  in  Western  India,  487,  462,  501 
pass  on  marriage  into  husband's  family,  455 
all  grounds  of  disability  for  heirship  apply  to,  618 

See  Stbidhanom;  Woman's  Estate. 

FOSTER  COILD, 

has  no  legal  rights  as  such,  187 

gift  to  valid,  though  donor  mistaken  as  to  his  capacity  to  perforss  obBS* 
quies,  ih. 

FRAUD. 

of  coparcener,  how  it  affects  his  right  to  share,  409,  518 
result  of,  upon  partition,  409,  417 
Bee  Bbnami,  2 
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UANDUAUVA, 

form  of  iiiarriuge,  75,  76,  79 
GAUTAMA. 

rolativo  Hgo  of,  18 

UIFT, 

1.  Talid  againai  donor  when  oompleto,  828 
of  aeparata  or  aelf-aoquired  i>rop«rij,  ih, 

hj  ooparceuer  of  lua  own  abava,  iufalid  in  Bombaj,  816 
and  under  Beuarea  law»  817 
ralid  in  Madraa,  812 

and  by  Bengal  law,  827 
good  against  creditora,  if  bond  >l4i«/ 829 
wbetbar  valid  againai  claim  for  maintenanoa,  889 

2.  maj  be  conditional  unleaa  proTiaiona  ropugnani,  828 

donatio  mariit  eauMd,  ib. 
muat  not  create  inTalid  eatate,  ih, 
8.  poaaeaaion  muat  be  gi? en«  829 
principle  of  tbe  rule,  882 
wbat  poaaeaaion  auAoient,  829 
4.  donee  muat  be  in  eaiitence,  nnleaa  in  womb,  or  paraoD  to  ba  iiloplo^ 
under  antborit j»  ih. 
gift  to  a  olaaa,  of  wbom  aome  cannot  take,  ih, 
6.  to  a  person  valid,  tbougb  made  under  mittalra  aa  to  bit  capocUj  lo 
perform  obaequiea,  167 
8ee  Rruoioos  Kndowmimt. 
6.  of  a  man's  wbole  property  wben  forbidden,  884 
See  Woman's  Estati. 

GOT&AJA  SAl'lNDAS, 

who  aro.  421,  426,  458 

females  after  marriage   continue  to  be  in  Waatam  India,  458^  484^ 
501. 29 

GOVERNMENT. 

consent  of,  or  notice  to,  not  neeeaaarT  in  oaae  of  adoplioQ,  117.  18S 
unless  landholder  ia  under  Court  of  Warda,  98. 117 

S«0  ESCHKAT. 

GRANDFATHER  AND  GEBAT-GRANDFATHSB, 

may  be  sued  for  partition,  395 
See  SuccBssioji,  1,  20 

GRANDMOTHER    AND    GEEAT-GRAMDMOTHUL      Sao    PacmidS,    fs 

Sl's.VK*»10N,   9,  20  ;   WOMAK'S  BsiAf  B,  8 

GRANDNEPUEW.     See  Sircciasiox,  1, 19 

GRANDSONS  AND  GREAT.GRANDSONSk 

i-.K-iud^d  under  term  "iaaae,"  460 

tLtfir  right  to  a  partition,  895,  897 

|»siiion  as  sapindas,  4S4,  427 

anterior  to  religiooa  principle,  438a 
Se«  SlvVKssion,  12,  20 


GUARDIAN. 

forerei«;n  i*.  lU  y^xrt^s  ^rw.  1&9 

cxdor  J  Kl^'.icLji  outiiUd  to  be,  th. 

father  loeea  Lis  right  over  aon  giTva  in  aii>pli<mt 

mccher  is  cf  illegiiiaate  child,  192 

cuiilU'd  tw  cuitcdj  U  miocr,  190 
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QUABDIAN-conh'nued. 

unleaa  she  bofl  married  again,  478 
rosalt  of  change  of  religion,  190,  191 
when  his  acta  bind  hia  ward,  19S 
extent  of  hit  own  liability,  191  ' 

See  Minor. 

GUDHAJA, 

one  of  the  snbsidiarj  sons,  68,  70 

UALFBLOOD, 

males  of,  postponed  to  ihose  of  whole  blood,  482^484,  488—488 
ill  case  of  snccession  after  re* union,  602 

to  woman's  estate,  678,  677,  679 
where  sisters  succeed  to  brothers,  464 

HALUED'S 

Gentoo  Oode,  32 

HEIR.     SeeDKBTs;  InhebitancB}  MAiNTiirAifCB ;  8lKX:B8ti0N. 

HERMIT, 

foot  of  becoming,  amounts  to  civil  death,  422,  608,  617 
his  secular  property  Testa  at  onoe  in  his  beira,  608 
special  rules  of  succession  to,  t6. 
his  religious  property  pasaea  by  cuatom,  884 

HINDU  LAW, 

its  nature  and  origin,  1 — 13 
Sanskrit  writings  not  of  unirersal  authority,  2 
agrees  substantially  with  actual  ussffe,  8 
founded  on  customs  earlier  than  Drahmaniaih,  6 
later  religioua  dorelopment,  11 

Brahmanisra  not  the  basis  of  communal  system,  8 

or  law  of  inheritance,  9 
or  practice  of  adoption,  10 
has  modified  early  usages,  12 
should  bo  cautiously  applied  to  non>Brahmanioal  tribes,  11,  18 
See  SouBCKs  op  Hindu  Law  ;  Oustom. 

HINDU  WILLS  ACT,  85«a,  856b 

HUSBAND.    See  AnomoN,  2,  8;  MAiifTEifAffCB,  4,  7;  Woman's  Bbtatb,  6,  14 

IDIOT, 

marringo  of,  improper  bnt  valid,  84 
See  Exclusion,  2 

ILLEGITIMATE 

ofTspiing  of  Europonn,  by  what  law  bound,  56 
mother  is  guardian  of,  192 
entitled  to  mBintenance,  374 
rights  of,  on  partition,  390 

See  8UCCK8SION,  13,  18 

IMMORALITY.     Roe  Chastitt  ;  Customart  IjAw. 

IMMOVABLE  PROPERTY.     See  Alienation,  8  ;  Woman'b  EtTATB,  14 

IMPARTIBLE  PROPERTY. 

where  propcrtj  in  recogntxod  aa  auch,  50,  802,  398 

may  be  joint  in  other  respects,  262 

liable  for  maintenance  of  other  members,  888 
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lUPAUTIUI.K  PROrKRTY— eonlmutJ. 

how  iU»lt  with  ou  pariitiou,  803,  SOS 
iii(mI«  of  U«aoout|  461 

tKk«tii  by  acnior  widow  or  daughter,  468,  475 
«UI««t  liYing  daughter**  aoo,  478 
0iM  Aliknation,  4 

1N0ONTINKN0K.    Sec  Cuaitity. 

INFANT. 

iu  womb  may  b«  (he  object  of  »  gift,  3i9 
hia  right  after  a  partition,  S06 
will  deTeat  eetate  of  inferior  heir,  428 
Bee  Uixoi. 

1N11KR1TANCK.    8ee  Siwbmiox. 

eatate  «^.  how  created.  SS5 
oiilv  apiUiea  to  property  held  in  aeveralty,  481 
each  male  heir  beconi«e  head  of  new  atock,  A. 
deeceui  alwava  traced  back  to  laat  male  holder,  ih. 

See  Woman**  Kctatb. 
iiever  iu  abeyance,  483,  SI6 
taken  by  }>Nr*oa  who  ia  next  of  kin  at  danth,  ih. 

iMi  hi*  own  niehUL  and  not  tkroaick  anoiber,  4SS,  iftSt  SIS 
nevec  deveaied  by  afiec^bom  heir,  48S.  S16 

unleee  conceited  befoM  or  adopted  after  daatk,  it. 
ari*e*  on  civil  deaih.  481  5i>i^  515 

1NSANK.     See  K^.LracN.  8 

•eeee  m  wtwh  u  w  need  in  tki*  work,  84S,  n«ce 
iucl^tde*  gtwkt  ^nii»i*c»e>.  440.  *M 

S4«  Ai:s>Ariox  ;  Jcint  Fakilv  ;  Sici  aaiMV,  18L  SO 

:AuANNAruA  s  moK^r 

'4>  v.nwu.vr<»i  -.,*  ^  aa  m&am  f^sr  Iz5a.  85&  n 

:a;n:S^ 


;sM  ;^«.'.sa««>..>    .^     V.*a.a3  »  Ear&s«i  f 


:..>'.  •.k.-\ 

.«       i.sv.".-. •«  ^.a.'    Sis 
,.2im  .uv.if   ui^Aa:  Iwu^nft  *«ai«iB.  e- 


INDEX.  663 


JOINT  FAMILT-eonfinueci 


3.  coparoenarj  a  less  eztensive  body  than  members  of,  242 

bow  ooDstitated  and  limited,  244 

distance  from  common  ancestor  not  the  test,  245,  246 

obstmcted  and  onobsmoted  property,  247 

4.  their  property,  248—260 

See  Propkrty  ;  SsLr- acquisition. 
presumption  that  property  is  joint,  261 — 208 
6.  mode  of  enjoyment — Malabar,  Benares,  Bengal,  204 
powers  of  manager,  265 
right  of  ordinary  member,  205,  271 
to  require  aoconut,  266~2i57 
to  claim  a  share  of  income,  264,  266,  268 
special  arrangement  for  share  and  aooonnt,  266,  269,  894 
6.  all  members  most  be  parties  to  transaction  affecting,  270 
snits  by  one  co-sharer  against  the  others,  ih, 
one  may  sue  for  speciallnjnry  to  himself,  ih. 
cannot  alter  property  without  consent  of  others,  271 
may  be  a  tenant  of  joint  property,  272 

rent  only  payable  by  express  agreement,  ib. 
Bee  Partition  ;  Rs-uifioif . 

JOINT  PROPERTY.     See  Pbopirtt. 

JUDICIAL  DECISIONS, 

at  first  followed  the  pandits,  88 
subsequent  influence  of  the  English  Judges,  ib. 
result  of  enquiring  into  actual  usage,  89 
See  Dbcrirs. 

KANINA, 

one  of  the  subsidiary  sons,  83,  70 

KARNAVIA  in  Malabar,  his  powers,  2,  7 

KUOJAnS, 

customs  of,  64 

KINO.      See  EsCRBAT}  GOTBRWMBIfTi  GUAEDUlf. 

KRITA, 

one  of  the  subsidiary  sons,  69,  78 
now  obsolete,  74,  92 

KRITRIMA, 

form  of  adoption,  prevails  in  Mitblla,  181 

obsolete  elsewhere,  ih, 

resembles  system  in  Jaffna,  187 

alleged  reason  for  its  oonUnnaiice,  181 
description  of,  182 
no  fiction  of  new  birth,  184 
adopted  son  most  consent  in  life  of  adopter,  188 

be  an  adult,  t(. 

no  restrictions  as  to  choice  except  oaste,  IS8,  184 
sister's  or  daughter's  ton  mar  be  taken,  184 

his  rights  of  inheritance,  185,  180 
woman  may  adopt  to  herself,  186 

not  to  her  deceased  husband,  99,  181 
no  ceremonies  essential,  187 

K8HETRAJA, 

one  of  the  subsidiary  sons,  68,  66 
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LAMB.    See  Exclusion,  2 

LBPA, 

or  divided  offering,  424 

LEPEB, 

his  capacity  to  adopt,  97 
See  Exclusion,  2 

LEVIRATE.    See  Polyandry. 

LIMITATION, 

statute  of,  iu  case  of  adoption,  144— 146,  557 

partition,  411 
alienation  by  widow,  558 
declaratory  suit,  i&. 

widow  cannot  sell  estate  to  pay  debts  barred  by,  543 

LUNATIC, 

marriage  of,  improper  but  valid,  84 
See  Exclusion,  2 

MADHAVA, 

author  of  Daya  Yibhaga,  27 

MAIDEN, 

her  property,  564,  56G 
its  devolution,  572 

MAINE,  Sir  H.  S., 

cited,  2,  9,  38,  108,  199,  202,  234,  412,  438,  524 

MAINTENANCE, 

persons  who  are  entitled  to,  874 

1.  whether  liability  is  independent  of  assets,  875 

chastity  required  in  case  of  widow,  374,  880 

extent  of  widow's  right,  375—377 

to  alimony  out  of  family  house,  376 

to  residence  in  family  house,  388 

not  bound  to  reside  with  husband's  family,  881 

2.  infant  son  entitled  to,  375 

case  of  adult,  who  is  unable  to  support  himself,  878 

3.  aged  parents  entitled  to,  375 

4.  wife  can  only  claim  from  husband,  375,  379 

bound  to  reside  with  him,  380 

unless  for  justifying  cause,  ib. 

her  right  to  pledge  his  credit,  ih. 
result  of  her  unohastity,  ib. 

5.  mode  of  estimating  amount,  383 

when  stridhanum  deducted,  ib. 
arrears  awarded  from  demand,  ib. 
whether  coparcener  can  sue  for,  382 
usually  allotted  only  for  life,  390 
G.  is  a  charge  on  heir  in  possession,  382 
king  or  rajah  liable  for,  ib. 
does  not  bind  purchaser,  385 
unless  notice  of  lien  created,  386 
what  amounts  to  lien,  ib. 
debts  take  precedence  of,  387 
7.  husband  cannot  deprive  wife  or  widow  of,  389 
liability  of  donee  or  dovisoo  for,  ib. 
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MALABAR  TARWAD, 

polyandrons  cbaracter  of,  2(K),  205 

rnle  a8  to  self -aoqnisitionR,  314 

DO  right  to  a  partition,  215 

members  hare  no  right  to  an  acooant,  264 

only  entitled  to  maintenance,  271 

their  consent  necesnarj  to  a  sale,  548 
snccession  through  females,  440 
management  in  eldest  male,  ih, 

his  powers,  217 

MANAGER.     See  Alienation  ;  Joint  Family. 

MANU, 

anihoritj  and  anthorship,  20 

supposed  nge,  21 

present  rersion  not  the  original,  ih. 

inconsistencies  and  contradiotions,  21,  82,  86 

MARAVERS.    See  SonrnBRN  India. 

MAROOMAKATAYEH.     See  MALAiAlt  Taewa0. 

MARRIAGE, 

1.  usages  set  aside  as  immoral,  61 

anomalous  state  of  early  law,  67,  82 

Sec  Polyandry ;  Nitooa. 
early  looseness  of  tie,  81 

2.  eight  forms,  75 

antiquity  of  disapproved  forms,  76 

Rakshnsn,  Tisacha,  Gandharva,  ib. 
Asara  and  Arsha  forms  of  purchase,  77 

dowry  originates  in  Sulka,  ih, 
origin  of  approved  forms,  78 
all  but  Bmhma  and  Asura  obsolete,  79 
whether  Gandharva  survives  P  ih. 
presumption  as  to  form,  ih. 
8.  who  may  dispose  of  bride,  80 

4.  who  may  intermarry  ;  forbidden  aflUnities,  81 

exogamy  and  endogamy,  ih. 

persons  of  different  castes  might  marry  fdrmetlyi  82 

now  forbidden,  83 
capacity  for  marriage ;  cnnnobs,  idiott,  84 

5.  change  of  law  as  to  polygamy,  85,  380 

second  marriages  and  divorce  of  women,  86 
early  Sanskrit  law,  86 
non- Aryan  usage,  87 
recent  legislation,  472 

6.  distinct  from  betrothal,  88 

betrothal  not  finai  ;  remedy  for  breach,  H. 
coremonirs  which  constitute  a  final,  ib. 
is  binding  though  irregular,  89 

how  enforced  ;  custody  of  wife,  ib, 

7.  in  general  a  bar  to  adoption,  123,  124 

not  in  Western  India,  125 

8.  its  form  determines  devolution  of  a  woman't  property,  576,  S77 

MAYR,  DR., 

cited,  205,  213,  419,  438,  445,  663,  664,  674 

MAYUKHA, 

ita  ag«  And  Anthorship,  28 

HI 
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MATUEH  A— conh'nued 

paramount  in  Oazerat  and  Island  of  Bombay,  28 
doctrine  of,  as  to  descent  of  stridbanumi  529,  530»  581 

McLennan,  mr., 

cited  57,  59,  60,  69,  76,  81,  205,  438 

MEMON  CUTCHEES, 
cnatomB  of,  54 

MENDICANT,  religions.     See  Hbbmit. 

MESNE  PROFITS, 

when  allowed  on  partition,  894 

MINOR, 

1 .  different  periods  of  minority,  98,  1 88 

now  fixed  by  statate,  188 
capacity  of,  to  adopt,  98,  102 

See  Adoption,  7 
custody  of,  vests  in  guai'dian,  190 

effect  of  change  of  religion  of  guardian,  190 

of  minor,  191 

2.  his  contracts,  193 

bind  those  who  deal  with  him,  \h. 

equities  on  setting  aside,  ih, 
decrees  against,  when  binding,  194 
See  Guardian  ;  Court  of  Wards. 
unable  to  make  a  will,  838a 
may  take  under  will,  358 
bound  by  partition  if  fairly  made,  400 
when  he  may  claim  a  partition,  ih, 
entitle4  to  maintenance,  375,  878 

MIRASIDARS, 

represent  Village  Community  in  Madi*a8, 198 
their  privileges,  i6. 

MITAK6HARA, 

its  age  and  authorship,  26 

extent  of  its  authority,  26,  28 

principles  of  law  of  succession  under,  483 

its  doctrine  as  to  stridhannm  examined,  524 

MITUILA, 

extent  of  district;  authorities  which  goyem  it,  29 

MITRA  MISRA, 

author  of  Viramitrodaya,  28 

MORTGAGE.    See  Alienation;  Woman's  Estate,  8,  4,  6 

MOTUER, 

1)61*  rights  as  guai*dian  of  legitimate  child,  189 

lost  by  marriage,  t6. 

or  by  conversion,  190 
as  guardian  of  illegitimate  child,  192 
adopted  son  succeeds  to  her  property,  115 

whether  he  inherits  to  her  family  ?  149 — 156 
See  Partition.  2,  9 ;  Succession,  9,  17;  Woman's  Estate,  2,  8 

MOVABLE  PROPERTY.    See  Alienation,  3  ;  Woman's  Estatb,  6,  H 
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MUnAMMEDANISM.    See  Contkrt. 

NAIRS, 

polyandry  among,  68,  205 
▼illnge  comnionitiefl  unknown  among,  200 
their  system  ezoludet  patriarchal  family,  205 
See  Malabar. 

NANDA  PANDITA, 

nnthor  of  Dattaka  If  imamsa,  80 

NARADA, 

his  supposed  age,  and  modem  tone,  28 

work  founded  on  earlj  edition  of  Mana,  ib. 

NATRA, 

or  second  marriage  of  widows,  87 

NRCESSIT7.    See  ALiRNATioir,  6  }  Woman's  Bstatr,  $ 

NEPHEWS.    See  Succbssion,  1,  10. 

NILARANTHA. 

anthor  of  Mayiikha,  28 

NI8HADA, 

one  of  the  subsidiary  sons,  68,  71 

NIYOGA, 

nature  and  origin  of,  65 — 67 

the  Uvirate  only  a  single  instance,  67 

rules  and  restrictions,  tb. 

not  a  surviTnl  of  polyandry,  68 

differs  from  marriage  with  brother's  widow,  60 

analogy  between  and  adoption,  106,  107,  HI 

its  influence  in  forwarding  widow's  faooewioo,  448 

OBSTRUCTED  PROPERTY, 

meaning  of  the  term,  247 

heir  to,  hae  only  a  contingent  interest,  248 

ONLY  SON.    See  Adoition,  7 

OUDH  TALOqOARS,  258 

O  RIBS  A, 

stated  to  be  governed  by  Bengal  law,  1 L 

OUTCAST.     See  EzcLUSioir,  2 

PANDAVA  PRINCES, 
legend  of  the,  60 

PANDITS, 

their  influence  in  adding  to  customary  mice,  12 
responsible  for  the  early  decisions  on  law,  38 
helped  to  develop  the  written  law,  ib. 

PARASAVA, 

one  of  the  subsidiary  sons,  68 

PARENTS, 

entitled  to  be  maintained  when  Rged,  875 
See  Succcssioiv,  17,  20. 
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PARTITION, 

1.  unknown  in  Malabar  and  Canara,  215 
originates  from  self-acquisition,  216 
fostered  by  Brabmans,  ib. 

gradual  progress  of  right,  217 

2.  originally  none  daring  life  of  father,  ih. 

or  mother,  218 
finally  allowed  by  Benares  law,  217,  219,  220,  39<( 
not  in  Bengal  during  father's  life,  2^1,  395 
allowed  daring  life  of  mother,  222 
8.  all  ooparoenary  pi*operty  is  subject  to,  391 
ancestral  movable  property  liable,  ib. 
things  indivisible,  how  dealt  with,  892 
property  descendible  to  one  member,  not  liable,  893 
its  income  and  savings  when  partible,  ib. 
may  be  taken  into  a  partition,  ib, 
mode  of  calculating  amount,  394 
mesne  profits,  when  allowed,  ib. 
4.  all  coparceners  may  sue  for,  395 
male  issue  under  Mitakshura,  ib. 

unless  iin mediate  ancestor  still  alive,  397 
not  in  Bengal,  395 

right  of  sons  born  after  partition,  396 
passes  by  representation,  397 
difiCerenoe  of  Bengal  law,  398 
illegitimate  sons  of  higher  classes  not  entitled,  899 
otherwise  among  Sudras,  i6. 

5.  minority  or  absence  not  a  bar,  400 

may  bo  oponod  up  if  unfair,  ib. 
minor  can  only  sue  for  on  special  grounds,  ib, 

6.  rights  of  women  to,  under  early  law.  401 

obsolete  in  Southern  India,  402,  406 
stand  higher  in  Bengal,  403 

7.  wife  cannot  demand  from  husband,  401 

her  share  on  partition  by  him,  401—403 
unmarried  daughter's  share,  401 

now  reduced  to  marriage  and  maint^aooe,  406 
daughters  cannot  claim  partition  of  mother's  propertj,  400 
effect  of  between  several  daughters,  coheiresses,  476 

8.  widow  not  entitled  to  share  in  Southern  Indiai  402 

whether  in  Bombay,  doubtful,  ib, 
even  without  sods  entitled  in  Benares,  ih. 
otherwise  in  Bengal,  403 

unless  husband  without  issue,  ih. 
effect  of  between  several  widows,  coheiresses,  469 

9.  mother  not  entitled  to  share  in  Southern  India,  402 

her  rights  in  Benares  and  Bombay,  402 

stepmother  only  excluded  in  Bengal,  402,  403 
in  Bengal  cannot  enforce  partition,  403 

^vhen  entitled  on  partition  by  others,  ib. 

what  amount  of  sharej  404 

only  out  of  husband's  property,  405 
rights  of  grandmother,  401,  404 

great-grandmother,  404 

10.  strangers  cannot  sue  for,  407 

inuy  compel  their  transferor  to  dividfi  i\f. 

11.  disqualified  heirs  not  entitled  to  share,  4U0 

their  issue  may  sue,  ib. 

effect  of  removal  of  disability,  ib.  • 

12.  result  i)f  fraud  in  boning  right,  409 


INDEX.  669 

PARTITION— eonfiniM^ 

18.  dirooiion  forbidding  or  potiponlMP  laT«lldt  410 

ooiiip«Uiiig,  how  far  lagttl,  410 

agroemenk  agaiiitl^  how  tmt  oCmImI,  H. 

l«pM  of  Umo  when  m  bor,  411 
14.  tharet  muafc  bo  oqnol,  411 

prinoiplo  of  reprwoUtfoa,  8t7 

■poolml  groondi  of  proforoaoo  oboolot^  411 

Qtieqiial  diftribokioB  of  Mlf-oomricod  |«0|miiy,  4U 
by  faihor  Id  Bongol.  414»  419 
16.  may  bo  by  aomo  mombora  onlji  416 

all  ihoald  bo  raado  parllofb  ib, 

16.  ghoald  embrace  all  the  proporir,  417 

imleee  indiTiaiblo  or  oni  of  JoriedloUoB,  ib. 
preiamed  io  bo  oomploU,  ^, 

porUone  lef fc  midif Ided  or  oforlookod,  ib. 
when  dieiribiitioD  will  be  opened  vp,  H. 

17.  oireameftaoooe  whioh  ot idenoo  a,  416 

writing  nnneoeaeary,  A. 
intention  eeiential,  16. 
partial  eoToranoe  of  ooparoenary  inioroa^  417 
complete  eorerance  of  iototoei,  Vnt  no!  or  jwoperlf,  41S 

result  as  to  property  left  nndlTMod,  417, 416 

18.  property  taken  by  a  woman  ander,  is  liablo  io  mi 

woman's  estete,  665 
nnless  special  prorision  te  oontraryi  ib. 
See  BiOHioit,  1 

PARVANAORADDHA, 
what  it  is,  426,  497 
is  tbe  link  between  agnates  and  oogMlM  hi  BMgal»  416 

PAT. 

or  second  marriage  of  widows,  67 

PATRIARCHAL  FAIIILT, 

ite  origin  and  definition,  806 
Olio  of  tbe  earliest  forms,  101 
ezclnded  by  Nalr  system,  106 
may  be  eToWed  from  polyandroos  fasdlj,  (b. 
anthority  of  father  In,  106 
transition  from  to  Joint  family,  SM)4 
cases  in  which  it  is  chedwd,  101 

PAUNARBHAYA, 

one  of  the  snbsidiary  sons,  66, 70 

PAYMENT, 

of  debt  mntt  be  prored,  606,  610 

PERPETUITIES, 

English  law  of,  not  applicable  io  India,  664 
creating  estate  nnknown  te  HInda  law,  Toidy  A« 
for  religions  purposes  lawful,  661 

PINDA, 

or  f  aneral  cake,  414 

P18ACHA, 

a  form  of  marriage,  76,  76,  79 
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POLYANDRY, 

Bnpposed  to  acoonnt  for  facts  in  marriage  law,  57 

its  existence  among  non- Aryan  races,  58 

doubts  as  to  its  prcFalenoe  among  Aryans,  59 

evidence  of  it  among  early  writers,  60 

not  to  be  oonfonnded  with  sexual  license,  61 

the  leviraU  not  to  sarnval  of,  62,  68 

not  the  reason  for  marriage  with  brother's  widoWi  69 

its  connection  with  origin  of  property,  205 

its  influence  on  position  of  women  in  family,  440 

POLYGAMY, 

not  the  universal  or  original  law,  85 

now  absolutely  at  discretion  of  husband,  85,  380 

POSSESSION.    See  Alienation,  12 ;  Gift. 

POSTHUMOUS  SON, 

boy  adopted  after  death  is  not,  178 
See  Infant. 

PRAJAPATI, 

a  form  of  marriage,  75,  78 

PRECEPTOR, 

his  right  of  succession,  501 

PRESUMPTION, 

in  favour  of  adoption,  140 
family  union,  241,  261 
joint  property,  261 — 263 
against  reunion,  420 

payment  of  a  debt,  549 

PRIMOGENITURE, 

depends  on  usage  or  nature  of  estate,  49 

line  of  descent  by,  461 

arises  from  actusd  seniority,  ih. 

PROBATE  and  Administration  Act,  856c 

PROPERTY, 

1.  early  law  of,  195—240 

corporate  character  of,  195 

three  forms  which  it  assumes,  196 
Mr.  McLennan's  view  of  its  history,  205 
transition  from  communal  to  individual,  206 — 208 
Sanskrit  writers  take  it  up  as  held  by  family,  209 — 211 

2.  different  theories  as  to  ownership  by  birth  ;  Benarei  law,  226 2 

Bengal  law,  232,  825 
obstructed  and  unobstructed  property,  247 

3.  joint  property  is  of  three  kinds,  248 — 251 

ancestral  property,  what  is,  248 

obtained  by  partition,  gift  or  devise,  249 

formerly  lost  and  recovered,  259 
jointly  acquired,  250 
thrown  into  common  stock,  251 
impartible  estates,  252 
See  Alienation;  Joint  Family;  Pabtition;  Siur-AcquiftXTiON. 

PROSTITUTION, 

how  far  recognized,  61,  180 


INDEX.  671 

PUBLIC   POLICY.     8e«  Cuwomart  Law. 
PUNJAB, 

foilare  of  Brehmanism  in,  8 

religiout  doctrine  not  an  element  in  law,  ib, 

■ecalar  character  of  adoption,  10,  93 

of  law  of  ■Qoceasion,  499 
Village  Communitiei  in  ;  their  three  formi,'8,  }97 
right  of  pre-emption  among  yillagerf,  210 

to  forbid  alienationf,  200 
second  marriage  of  women  allowed,  87 
restricted  rights  of  female  heira,  622 

See  Adoptioit,  4,  6,  7,  9  18;  Succissioif,  6,  10, 11 

PUPIL, 

hii  right  of  snccession,  604 

PURCHASER.    See  A  UBK  ATI  ON  I  Maintbnanci,  6  {  PABTtnoit,  10 

PUTRIKA   PUTRA, 

one  of  the  subsidiary  sona,  63,  72,  477 

RAKSHASA, 

a  form  of  marriage,  76,  76,  79 

Religious  endowment, 

1.  favoured  by  Hindu  law,  869 

instances  of,  in  wills,  860 

made  bj  holders  of  a  woman's  estate,  642 

not  forbidden  bj  law  against  snperstitioai  oaes  or  perpeinitiM,  861 

2.  proportj  of,  mast  be  Tested  in  trustee,  862 

trust  irrevocable  if  perfectlj  created,  866 

not  where  donor  retains  control  orer  fond,  868 
mnj  be  a  benoBcial  ownership  subject  to  imat,  ib. 
or  absolute  transfer  of  entire  interest,  ib, 

3.  deTolntion  of  trust  bj  terms  of  grant  or  usage,  864 

donor  or  heirs  may  be  trustee,  862,  864 
female  may  be,  864 
manngement  by  turns,  ib. 
where  failure  of  auooeesion,  866 
powers  of  trustee,  863 

cannot  sell  his  office,  864 

4.  trust  Toid,  where  only  colourable,  861 

saperTision  of  founder,  866 
enforced  by  suit,  ib. 
failure  of  its  objects,  ib. 

RELIOIOUS   PRINCIPLE, 

not  the  original  basis  of  Hindu  law,  6 

mo<]e  in  which  it  grew  up,  ib. 

not  the  basis  of  the  law  of  adoption,  10,  98 

whether  required  aa  a  motive  for  adopUon,  107,  112— >1I4 
rcgulAt4»s  Bengal  law  of  sucoeeaion,  428—482,  486 

not  the  law  of  the  MiUkabarm,  488—487 

nor  the  early  law,  438,  489 

nor  that  of  the  Punjab,  or  Jalna,  489 
its  effect  in  restricting  inherited  aetata  of  female,  622 

REPRESENTATION, 

bow  far  it  extendi,  244,  897,  806 
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RESTITUTION, 

of  conjagal  rights,  89 

RETNAKARA, 

its  authority  in  Mithila,  29 
REUNION, 

1.  t?ho  may  re-unite,  419 

what  amounts  to,  420 
its  effect,  ih. 
presumption  is  ogainst,  ih. 

2.  succession  after  a,  502 — 603 

right  of  son  or  brothers,  602 

sister,  453,  502 
how  reconciled  with  Benares  law,  603 

REVERSIONER, 

after  woman's  estate  has  only  a  contingent  intereafe,  479,  636 

effect  of  his  consent  to  her  acts,  546 

his  remedies  against  her  acts,  655 — 658 

declaratory  suits  by,  556 

may  sue,  though  not  next  in  succession,  668o. 

RIWAZ-I-AM, 

its  value  as  a  record  of  usage,  42 

SAHODHA, 

one  of  the  subsidiary  sons,  63,  70 

SAEULYA.     See  Succession,  1,  4,  21,  22 

SALE.    See  Alienation  ;  Woman's  Estate,  3,  4,  6 

SAMANODAKA.     See  Succession,  1,  4,  21 

SAPINDA.    See  Succession,  1,  4,  22 

SARASVATI  VILASA, 

its  authority  in  Southern  India,  27 

SAUDAYIKA.  See  Woman's  Estate,  13, 14 

SAVINGS, 

right  of  holder  of  impartible  property  to,  268 

their  descent,  ib. 

are  not  partible  during  hia  life,  893 
made  by  holder  of  a  woman's  estate,  637 — 640 
follow  the  nature  of  the  estate,  whether  ancestral,  248 
or  stridhanum,  561 

SCHOOLS   OB^  LAW, 

only  two  really  exist,  33 
causes  of  difference  in  law,  34 

See  Daya  Bhaga  ;    Malabar;  Mitakshaba;  Mithila  |  Puvjabi 
Western  India  ;  Southern  India. 

SECOND  MARRIAGES.     See  MAaaiAGE,  6 

SELF-ACQUISITION, 

1.  unknown  to  patriarchal  family,  203 — 212 
ita  origin  and  growth,  212 
originally  not  favoured,  213 
only  conferred  right  to  double  share,  213 
not  unlimited  power  of  alienation,  214 
See  Alienation,  2,  3 ;  Pabtition,  14 
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2.  most  be  wiihoufc  detrimeDt  to  faniilj  propertj,  218,  BSi,  2S7 

gains  of  icience,  218,  255 

effect  of  education  or  maintenance  from  joint  fnndi,  266,  266 
eetatee  conferred  bj  government,  258 
iaTiDgf  from  impartible  estate,  ib, 
recoverj  of  iinceitral  property,  259 
its  reeult  to  reooverer,  ih. 

3.  acqniiitiont  partly  aided  by  joint  fnnde,  20O 

doable  share  in  Bengal,  ib. 

4.  onas  of  proof,  where  property  is  claimed  as,  261 

cooffictiog  decisions,  262 
how  reconcilable,  268 

5.  passes  to  widow  of  nndivided  member  nnder  Mitakshara,  461 

6.  female  taking  by  inheritance  from  male  is  reatrioted  in  bar  powan 

over,  552 
except  among  Jainff,  ib. 

SIKHS.    See  Punjab. 

SISTER.    See  Rkunion,  2;  Sdcc-bwiiok,  11,  28  ;  Woman's  Estatb,  8 

SISTER'S  SON, 

bis  righU  as  a  bandhu,  480—402 

position  AS  an  heir  in  Hengal,  495 
See  Adoption,  6 ;  Kritrima. 

SLAVE, 

special  rights  of  father  o%'er  son  by  a,  71 

meaning  of,  in  reference  to  illegitimate  son  of  a  Sadra,  468 
now  abolished  by  Act  V  of  1843,  t^. 

SMRITIS, 

date  nnascortainablo,  15 

distinction  between  Sruti  and  Smriti,  16 

inclnde  prose  and  verse  works;  former  generally  earlier,  16 — 19 

nature  origio  of  Sutras  ;  their  period,  17 

relative  antiquity,  18 
works  included  in  Dharma-Sastras,  19 

See  Maku  ;  Tajnatalkta  i  Narada,  20—28 
•ecoiidiiry  redactions  of  verse  treatises,  24 
all  ASiumed  to  be  of  equal  authority,  25 
not  necessarily  applicable  to  all  Hindus,  11 

SMRITICHANDRIKA, 

its  age,  authorship,  and  authority,  27 

SONS, 

anomalous  state  of  early  family  law,  57,  62 
various  sorts  of  sons  ;  table  of  their  order,  68 
necessity  for  a  son,  64 
owner  of  mother  was  father  of  child,  62,  66 
the  kshetraja  or  son  begotten  on  the  wife,  66 
the  gudhaja^  luintna,  tahcdha  and  pnunarbhawif  70 
the  son  of  a  concubine,  71,  463,  464 
the  son  of  an  appointed  daughter,  72,  477 
all  hut  legitimate  and  adopted  now  obsolete,  74,  92 
See  Adoption  ;  Alibnation,  2t  Dbrts,  1  i  Nitooa;  Partition, 
2,  4,  14  ;  Poltandbt  ;  SuccRssioN,  1,  12 
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SOUROBS  OF  HINDU  LAW, 

aathoritiea  referred  to,  14 

See  Smbitis,  15—24 ;  Gommintators  25~>82 ;  Judicial  Dbcuiom, 
88,  89,;  Schools  ov  Law,  88—87  s  Custom,  40—66 

SOUTHERN  INDIA, 

law  of  Smritis  uot  binding  on  all  fcribes,  2,  11,  44 
Aryans  and  Brahmans  of  secondary  influence,  6 
village  oomm unities  in,  8,  198 
governed  by  Mitakshara,  26 

other  authorities  of  local  origin,  27 
evidences  of  polyandry,  50 
sale  of  wives  and  daughters,  61 
Asura  marriage  still  prevails,  79 
exogamy  and  endogamy  exist,  81 
second  marriage  and  divorce,  86 
secular  character  of  adoption,  98 
See  Adoption,  8,  4 

SOVBREIGN.     See  EscHCAT;  GuABDiAN. 

SRI  KRISHNA  TERKALANKARA, 

author  of  Daya-krahma-sangraha,  81 

SRUTI  AND  SMRITI, 

distinction,  between  16 

STEP.CHILDREN.     See  Half- Blood. 

STEP-MOTHER, 

her  right  to  be  a  guai'diau,  189 
does  not  succeed  to  step-son,  481 
her  rights  on  a  partition,  402 

STRANGER, 

his  right  to  compel  a  partition,  407 
of  succession,  601 

STRIDHANUM, 

adopted  son  succeeds  to,  155 
when  deducted  from  maintenance,  883 
devise  of,  by  married  woman,  388a 
See  Woman's  Estate. 

STUDENT, 

succession  to   property  of  professed,  506 
when  excluded  from  inheritance,  617 

SUCCESSION, 

Principles  of  in  case  of  Males,  421 — 439 
See  Inhkbitance. 

1.  Bengal  Law,  founded  on  religious  offerings,  423 

throe  sorts  of  offerings,  424 

sapiudas,  sakulyas,  saraauodakas,  ib. 
theory  of  relationship  by  offerings,  ib. 

how  applied  to  females,  426 

diagram  explaining  system,  427 

2.  Bpplicatiou  of  system  to  bandhus  or  cognates,  426 

defiuiliun  of  term,  ib. 
bandhus  ex  tzparte  paternd,  428 

matemd,  429 
enumeration  not  exhaustive,  430 
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3.  rules  for  precede noe  of  heirs,  432 

cognates  and  agnates  mixed  together,  ih. 

4.  Mitakahara  ignores  religions  principle,  433 

"  sapinda"  denotes  affinity,  434 
inclndes  sakalyas,  435 
tests  heirship  by  nearness  in  male  line,  486 

cognates  come  in  after  agnates,  ib. 
bandhns  have  no  relation  to  offerings,  487 
three  sorts  rank  bj  affinity,  ih. 
females  included  in  Bombay,  ib, 
6.  Early  Law.    Inheritance  and  daty  of  making  offeringt  went  by 
affinity,  438 
followed  analogy  of  coparcenership,  438a 

why  direct  line  ceased  with  great-grandson,  %b, 
cognates  originally  not  heirs,  438 

their  offerings  carried  no  right  of  heirship,  480 
how  their  claim  arose,  ib. 

6.  Punjab,  Sikhs,  and  Jains  conform  to  Mitakshara,  ib. 

religions  principle  unknown,  ib. 
Vrinciplet  of  in  eate  of  FemaUn,  440 — 469 

7.  rights  of  women  in  polyandrons  families,  440 

in  early  joint  family,  ib. 
originally  not  heirs,  ib. 
only  under  special  text,  ib. 

except  in  Western  India,  462,  464 
their  right  as  heirs  arose  from  claim  to  malnteoanoe,  441 
in  Western  India  do  not  lose  their  rights  by  marriage,  454 
A.  daughter  at  first  inherited  as  appointed,  442 
afterwards  on  principle  of  consanguinity,  ib. 
religious  grounds  subsequent,  443 

different  principles  of  precedence,  ib. 
9.  mother  and  grandmother,  444 

different  grounds  of  claim,  ib. 
•   10.  widow  recognised  more  recently  as  heir,  445 
at  first  only  entitled  to  maintenance,  446 
property  set  aside  for  this,  447 

influence  of  the  niyoya,  448 
only  inherits  to  separate  estate,  440 

except  in  Bengal,  460 

and  sometimes  in  Punjab  and  among  Jains,  440 
takes  it  even  in  undivided  family,  451 
reasons  subsequently  giren  for  her  succession,  452 
only  inherits  to  property  left  by  her  husband,  ib, 

except  in  Western  India,  ib. 
not  in  place  of  a  disqualified  husband,  514 
partially  or  wholly  excluded  in  Punjab,  452 
11.  sister  has  no  religious  efficacy,  468 
not  an  heir  by  express  texts,  ib. 
admitted  as  such  in  Bombay,  454,  501 

also  half  sister,  ib. 
take  equally  inter  •«.,  464 
excluded  in  Bengal,  465 

and  by  Benares  authorities,  455a 

and  in  Punjab,  466 
recently  admitted  in  Hadras,  457 

discussion  of  the  decision,  468,  450 
her  rights  after  a  re-nnlon,  50^ 
Order  of,  460—606 
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SUCOESSION— contiimed. 

12.  issue  includes  grandsons  and  great-grandsons,  460 

all  take  at  once,  and  why,  t6. 

their  rights,  where  property  is  impartible,  461 

13.  illegitimate  sons  of  higher  classes  are  not  heirs,  462 

may  inherit  when  Sudras,  ib. 
whether  mother  must  be  a  slare,  463 

connection  must  be  lawful,  464 
probably  continuous,  ih, 
extent  of  his  rights  where  other  heirs,  465,^>466 

whether  he  excludes  widow  ih. 
do  not  inherit  to  collaterals,  467 

may  to  mother,  or  each  other,  ib. 

14.  widow ;  where  seyeral  all  take  jointly,  468 

senior  takes  impartible  property,  ih. 

manages  the  whole,  ih. 
they  cannot  effect  partition,  469 

except  as  matter  of  convenience,  ib, 
have  a  right  to  separate  enjoyment,  ib. 
chastity  essential  to  vesting  of  estate,  470,  609 

want  of,  does  not  devest  it,  470,  471 
second  marriage  now  lawful,  472 

what  rights  forfeited  by  it,  ib. 

15.  daughter  sometimes  excluded  by  custom,  473 

by  incontinence  or  physical  defect,  ih. 
only  inherits  to  her  own  father,  ih. 

except  in  Western  India,  601 
order  of  precedence  where  several,  474 

take  jointly,  except  in  Bombay,  476 

no  right  to  partition,  ih. 
eldest  takes  impartible  property,  ih. 

16.  Daughter's  son,  reason  for  his  position  as  heir,  477 

never  takes  till  after  all  admissible  daughters,  478 

supposed  exception  in  Bengal,  476,  478 
several  take  per  capita,  478 

eldest  of  all  takes  impartible  property,  ib. 
has  no  vested  interest  before  death,  479 
is  a  new  stock  of  decent,  ih. 
daughter's  grandson,  or  daughter's  daughter  not  an  heir,  ib. 

17.  parents,  difference  as  to  their  priority,  480 

mother  excluded  by  incontinence,  481 

not  by  second  marriage,  t&. 
stop-mother  not  entitled,  t6. 

18.  brothers,  whole  before  half-blood,  482,  602 

even  in  Bengal,  when  undivided,  483 
undivided  before  divided,  ib. 
illegitimate  succeed  to  each  other,  ib. 

19.  nephews  never  take  where  there  are  brothers,  484 

except  under  Mayukha,  where  those  of  the  whole  teke  before 

brothers  of  half-blood,  482,  484 
sons  of  brother  who  has  taken,  represent  him,  484 

and  take  per  atirpeSt  486 
take  on  thoir  own  account  per  capita,  ih. 
have  no  vested  interest,  ib. 

under  Mayukha  share  with  brothers,  484 
after-born  will  not  devest  estate,  486 
grand-nephews  succeed  in  default  of  nephews,  486 
same  rules  of  precedence  as  brothers,  484,  486 

20.  grandfather's  and  great-grandfather's  line,  488 
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precedence  as  between  pnrotits,  488. 
followed  by  their  iuae,  ih. 

21.  saknljM  and  aamanodakaa  onder  Benarea  law,  489 

priority  between  ascendants  and  descendants,  ib, 

22.  bandhas  under  Mitakshara  follow  all  tha  abore,  436,  480 

otherwise  nnder  Bengal  law,  432,  406 
right  of  sister's  son  as  sach,  |480— 402,  615 

grand -uncle's  daughter's  son,  493 
precedence  of,  nnder  Mitakshara,  404 

Daya  Bbaga,  405 
their  priority  in  Bengal  as  regards  sapindas,  406 

saknlyas,  408 
ex  parle  matemdt  their  position  in  Bengal,  600 

23.  Bombay  law  pecaliar  in  admitting  female  heirs,  501 

case  of  sister  and  atep>sister,  ih. 
widow  of  male  who  has  not  taken,  ib. 
daughter  and  niece,  ib. 

24.  of  pnpil  or  preceptor,  604 

fellow  trader  or  king,  604,  605 

See  BscifBAT  ;  Exclusion;  Hbrmit;  Biuirioif,  2;  Woman's 
Estate. 
8UDRAS. 

supposed  to  be  the  aborigines,  8t2 
marriages  of  with  higher  castes,  ih, 
Asura  marriage  practised  by,  70 

See  Adophon,  C,  9,  12;  Partition,  4;  Sogcbssion,  IS 

SULK  A.    See  Marriaob,  2  ;  Woman's  Estatr,  18,  16 

SUPERSTITIOUS  USES. 

trusts  for  lawful,  361 
See  Rbugious  Endowmbnt. 

SURRENDER, 

by  Hindu  widow  to  next  heir,  546,  547 

SURVIVORSHIP. 

not  succession,  prevails  in  joint  family,  248 

between  adopted  and  after-born  son,  168 

takes  precedence  over  claims  of  creditor,  284 — 288 

of  donee  or  devisee,  313,  316 
right  to  a  share  passes  by  under  Mitakshara,  807 

SUTRAS, 

their  nature  and  origin  ;  probable  period,  17 
in  general  earlier  than  works  in  verse,  19 
their  relative  antiquity,  18 

SWAYAMDATTA, 

one  of  the  subsidiary  adopted  sons,  63,  78 
now  obsolete,  74,  92 

TESTAMENTARY  POWER.     See  Wills. 

THESAWALEMB, 

its  value  as  evidence  of  Tamil  usage,  42 

TIRHUT.     See  Mithila. 

TODA8. 

polyandry  among,  68,  206 
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TRADER, 

his  right  as  heir  to  fellow-trader,  504 

TRUST, 

woman's  estate  is  not  held  as  a,  536,  687 

See  BsNAifi ;  Reliqioos  Endowmrnt  ;  Wills,  6,  7 

UNDIVIDED  FAMILY.    See  Joint  Family;  Patriarchal  Family. 
UNOBSTRUOTBD   PROPERTY, 

explanation  of  term,  247 

heir  to,  has  a  vested  interest,  248 

UPANAYANA, 

what  it  is,  and  time  for  performing,  122 
a  bar  to  adoption,  123,  124 

unless  (perhaps)  in  case  of  relations,  124 

and  in  Western  India,  125 

not  in  Kritrima  form,  183 

VA0HE8PATI  MISRA. 

author  of  Vivada  and  Vyavahara  Chintamani,  29 

VARADRAJA, 

author  of  Vjavahara  Nirnaya,  27 

VASISHTA, 

relative  age  of,  18,  19,  21 

VICE.    See  Exclusion,  2 
VIJNANESWARA.     See  Mitaksuaba. 

VILLAGE  COMMUNITIES, 

not  limited  to  Aryan  races,  8 

three  forms  of,  in  the  Punjab,  197 

still  traceable  in  Southern  India,  198 

fiction  of  common  descent,  199 

extinct  in  Bengal,  Western  and  Central  India,  198 

never  existed  among  Nairs  or  Hill  tribes,  200 

not  necessarily  connected  with  polyandry,  20G 

their  rise  and  dissolution,  207 

right  of  members  to  forbid  alienation,  209 

enforce  pre-emption,  210 

VIRAMITRODAYA, 

age,  authorship,  and  authority,  28 

VIVADA  BHANGARVANA.     See  Jaqannatha. 

VIVADA  CHANDRA, 

its  authority  in  Mithila,  29 

VIVADA  CHINTAMANI, 

age,  authorship,  and  authority,  il. 

VIVADARNAVA  8ETU, 

Ualhed's  Geutoo  Code,  32 

VYAVAHARA  CHINTAMANI, 
age  and  authorship,  29 

VYAVAHARA  NIRNAYA, 

its  authority  in  Southern  India,  27 
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WARD.    See  Coumr  or  Wards  i  Guardian  ;  Mikor. 

WASTE, 

by  heiress  in  posseMion,  wbai  amoanU  to,  655 
miij  be  restrained  at  suit  of  roTersioner,  ib. 
not  a  forfeiture  of  ber  estate,  tb. 
may  result  in  ber  dispossession,  ib. 

WESTERN  INDIA, 

evidence  of  customary  law,  3,  39 

works  of  antbority,  28 

distinctive  doctrines ;  rights  of  females,  86,  437,  452—454,  478,  501 

adoption  by  widows,  37,  99,  115 
Asara  marriagos  recognised,  79 
divorce  and  widow  marriage  allowed,  87 
secular  character  of  adoption,  98 

See  ADomoN,  6,  7,  12 ;  Buccbssion,  7,  10,  11,  19 

WHOLE  BLOOD.     See  Half  Blood. 

WIDOW, 

formerly  allowed  to  remarry,  86 

also  by  local  usage,  87 

now  by  statute,  472 

excluded  from  succession  as  a  daughter,  448,  474 

See  Adoption,  8,  4,  6,  15 ;  Maintbnanci,  1,  7 1  Parhtion,  8 } 
Succession,  10,  18,  14;  Woman's  Bstatb. 

WIDOWER.    See  Adoption,  2 

WIFE.     See  Adoption,  2,  5  t  Kritbima  ;  Maintbnancb,  4,  7  i  Marriaob  i 
Partition,  7  ;  Will  8 ;  Woman's  Bstatb. 

WILLS, 

1.  originally  unknown,  336 

not  specially  favoured  by  English  Judges,  ib. 
originated  from  Brahmanical  influence,  887,  860 

2.  their  progress  in  Bengal,  888 

Southern  India,  889—840 

finally  established  by  Priry  Oonnoil,  841—842 

eCFeot  of  their  decision  ,  848 

and  High  Court,  845 
Bombay,  346 

3.  testaniontary  power  of  minor  or  married  woman,  888a 

4.  whether  power  of  devise  the  same  as  that  of  gift,  889,  842,  845,  847 

does  not  prevail  against  survivorship,  847 — 849 
absolute  in  Bengal,  353 

except  as  to  rights  of  maintenance,  889 

5.  devise  with  gift  over,  851 

donee  must  be  in  existence  at  death,  855 
Qtuxre  effect  of  Hindu  Wills  Act,  856a  856b 

Probate  and  Administration  Aot,  856c 

6.  trust  for  successive  persons  valid,  853 

provided  purposes  are  legal,  and  donees  capable  of  taking,  855 

7.  estate  unknown  to  Hindu  law  invalid,  854 

estate  tail  illegal,  354 

trust  for  accumulation,  856 

unlawful  conditions  of  tenure  356,  410 

postponement  of  estate,  ih. 

estate  left  in  abeyance,  ib. 

8.  heir  takes  what  is  not  validly  devised,  355,  857 
how  disinherited,  857 
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9.  will  may  be  oral,  357 

except  in  cases  under  Hinda  Willf  Acfc,  867 
no  special  form  necessary,  357 
bow  revoked,  ih. 

10.  construction  according  to  intention,  ih, 
wbat  creates  estate  of  iuberitance,  i6. 
when  vague  or  illegal  disposition,  ib. 

11.  possession  not  necessary,  358 

idiot,  infant,  or  disqualified  beir  may  take,  ib. 

WOMAN'S  ESTATE, 

in  property  inherited  from  Males,  618 — 561 

1.  different  meanings  of  stridbanum  in  Mitakshara  and  Daja  Bhatfm. 

518,  524,  668 

2.  two  qualities  of  estate  inberited  from  a  male,  619 

scanty  autburity  in  early  writers,  520 
origin  of  restrictions  on  alienation,  521,  522 

dependent  condition  of  women,  621 

influence  of  religious  principle,  622 

3.  restrictions  apply  to  all  female  beirs,  623 

larger  rigbts  of  widow  among  Jains,  652 
text  of  Mitaksbara  examined,   524 

beld  not  to  apply  to  estate  of  widow,  525 — 527 
or  of  motber  or  grand motber,  ib. 
or  of  daughters,  526 

except  iu  Bombay,  527 — 628 
sisters  take  absolutely  in  Bombay,  529,  530 
share  on  partitipn  subject  to  same  limitations,  585 
where  express  powers  of  alienation  are  given,  686,  640 

4.  nature  of  woman's  estate  ;  she  is  not  a  trustee,  586--— 687 

her  general  powers,  636 

acts  in  excess  invalid,  t6. 

bind  her  own  life  estate,  644 
has  full  power  of  enjoyment,  637 

may  not  waste  or  endanger  estate,  ib. 
represents  estate,  550,  659 

reversioners  bound  by  decree  or  Statute  of  Limitations  which 
binds  her  interest,  ib. 
unless  decree  fraudulent,  ib. 
effect  of  declaratory  decree  against  669 

5.  accumulations  made  by  husband  follow  bis  estate,  688 

after  his  death  and  before  delivery  to  her,  ib. 
by  window  herself  are  accretions,  to  estate,  639 
unless  kept  apart  by  her,  ib. 
or  mere  cash  balances,  ib. 
where  she  has  received  power  to  appropriate  profita,  640 
there  descent  to  heirs  of  husband  or  of  berfelf,  689,  640 
G.  her  power  of  disposition,  536 

for  religious  or  charitable  purposes,  542 
family  ceremonies,  542,  643 
husband's  debts  ;  maintenance,  643 
necessary  purposes,  544 
aiTCurs  of  govornuiont  revenue,  646 

effect  of  hor  extravagance  or  mis  management,  t6. 
may  soil  part  of  estate,  though  possible  to  borrow,  t6. 
must  wait  fur  necessity  or  pressure,  648,  646 
must  profess  to  bind  estate  and  not  merely  henalf,  545 a 
no  larger  power  of  over  self- acquisitions  inherited,  56t 
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oxccpi  limong  Jaini,  653 
nor  o?er  moroable  prop«rij,  658 

anlMfl  p«rhap«  in  WMfcern  and  SootlMni  ladia,  and  ia  M illiila» 
553 

7.  coDMoi  of  rereraioneri  render*  innmeiion  Tnlid,  546 

nhoao  contoni  necesfarj  and  fofllolenl,  546,  647 

in  Malabar,  548 
how  eridenced,  ib. 

8.  onns  of  proof  where  her  acta  are  diepnted,  540 
eridence  to  ef  tabliih  their  ralidiij,  ib. 

9.  offoci  of  ezeontioB  for  pertonal  debt  of  beireae,  560 
for  debt  binding  eatate,  t6. 

fuii  mast  be  framed  with  that  riew,  ih. 
for  debt  of  last  male  holder,  551 

where  decree  obtained  againtt  him,  ih. 
heireae  fiiod  aa  repreaenting  him,  t(. 

10.  romedioa  againat  wrongfal  aeta,  IM(4 
onl  J  roTertionen  can  ine,  ib. 

to  restrain  waate,  55l( 

what  amonnta  to  waita,  ib. 
ref  alt  of  enit,  ib. 

none  for  acta  of  itrangar,  ib. 

1 1 .  declaratory  enita  to  aaoertain  title  to  laccaed  not  allowed,  666 

to  let  aside  adoption,  557 

or  alienation,  558 
are  at  discretion  of  Court,  557 
not  allowofi  nnlosa  refoaal  woald  injara  plaintiff,  658 

nor  for  collateral  pnrpoaea,  557 
their  effect  in  binding  third  partiea,  650 
statute  of  limitation  in  caaa  of,  558 

12.  eqnitioa  on  setting  aaide  acta  of  bairesa,  660 
none  where  her  act  whollj  Inralid,  tb, 
where  salo  in  ezceaa  of  necearity,  t(. 

made  nnneeeaaarilj  (o  pay  off  mortgage,  661 

13.  principles  of  deeoeni  of  property  inheritad  by  a  wonaa,  wlMfa  ab» 

takes  limited  interest,  583—517 

dispnie  founded  on  teit  of  Mitakahara,  6i4-6M 
where  she  takes  abaolnta  Intaraat^  631 
II  prnpe^ly  not  inherited  from  mafsf,  561—681 
It.  origin  and  growth  of  her  pecnUar  property,  668 
earl  J  texta  defining  it,  665 
origin  and  meaninga  of  anlka,  77,  664,  666 
property  inherited  or  devised,  66i5,  560 
does  not  inTolre  Idea  of  being  at  her  atolaaiva  diapeaal,  668 
meanings  of  Tautaka,  Avaataka,  and  Baodayika,  667 
pnrcliAsos  with,  and  aaTinga  of,  follow  oharaotar  oC  fond,  ib, 
15.  power  of  diiipoeition  OYor  it,  668—571 
absolnte  orer  sandayika,  500 

except  land  giren  by  hosband,  671 
and  orer  property  Inbaritod  from  a  famalo,  660 
and  orer  all  her  property  after  hQBbaBd*a  death,  670 
and  orer  property  acqnlrad  hw  her  aa  widow,  A. 
subject  to  hnsband's  oontrol  In  other  caaea,  ib, 
but  not  to  that  of  any  other  panon,  ib, 
Inpsos  to  him  1^  her  death,  ib. 
restricted  in  case  of  land  giren  by  haaband,  671 

unless  express  powers  of  aHanaUon,  ik, 
power  of  husband  to  appropriate,  60li,  670 
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creditors  caunot  leiza  it,  500 
extant  o(  woman'f  liabilit j  for  liar  deLt«,  5G0 
16.  principlof  upon  wbich  it  paueti  672,  578,  573 
case  of  a  maideu'a  property,  573 
deacent  of  Sulka  bj  Benarea  law,  77,  57-A 
differeot  rule  in  Bengal,  679 
of  Yautaka  bj  Benaroa  law,  673,  670 

in  Bengal,  577 
of  gifts  aubseqaent  and  tbe  baaband'a  gifia,  678 
according  to  tbe  Uitaksbara,  t6. 
the  other  Benares  writers,  ib. 
the  Bengal  writers,  679 
of  property  receired  from  a  father,  680 

according  to  Benares  school,  670 
of  all  property  not  otherwise  pro? ided  for,  670,  661 
only  makes  one  descent  as  stridhaunm,  681 
bow  it  paaaes  on  second  descent,  i6, 
doctrine  of  llaynkba,  ib. 

WHITING, 

not  necesiary  in  case  of  adoption,  100, 140 

alienation,  336 
wills,  367 

benanii  tranaactionSi  807 
partition,  418 

YAJNAVALKYA, 

age  and  authorship,  28 

YAUTAKA.    See  Woman's  Sstatb,  13, 16 

ZEMINDABY.    See  Aliin atiok,  4 ;  IiirAinBLi  Pioputt;  Pbimogkkitubk. 
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